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Such is the paucity of human rights law in Australia that when a human rights law happens in 

Australia, it is law reform. 

Law reform in Australia is rarely an exercise in human rights.  Although we are here to celebrate 

the ACT’s being an exception to that, I am going to explore the extent to which that is so: how 

much is law reform in the ACT an exercise in human rights?  At this stage I will treat law-

making and legislative amendment as acts of law reform, glossing over the process that is 

inherent in the full law reform process which I return to later. 

To put the ACT in context, the answer to the ‘human rights in law reform’ question is quite 

different in other Australian jurisdictions.  Laws that are made in Tasmania, Western Australia 

and South Australia have no necessary intersection with questions of human rights.  There is no 

obligation on the executive or the legislature to take into account human rights considerations 

when law-making.  As a federated state, Australia must take international responsibility for the 

human rights-related conduct of its constituent provincial governments, but that seems to have no 

bearing on the conduct of provincial governments, and is not an accountability that is ever taken 

seriously by the federal government.  

Laws that are made in the NT, NSW and Queensland have some necessary intersection with 

questions of human rights, through committee scrutiny of tabled legislation.  While the 

Committee reports are often persuade me that that the legislation under review is not human 

rights-compliant, the parliaments are either unpersuaded or undeterred, and have usually enacted 

the legislation well before the committee reports.  

Laws that are made by the Commonwealth, and in Victoria and the ACT, have a similar 

necessary intersection with questions of human rights, again through committee scrutiny of 

tabled legislation, but coupled as well with a statement by the executive as to human rights 

compliance.  The opportunity remains – and is taken – for parliaments to be either unpersuaded 

or undeterred by non-compliance, although there is the prospect in Victoria and the ACT of a 

court’s later adding its opinion as to non-compliance. 

That is the formal extent to which law-making and legislative amendment in the ACT is an 

exercise in human rights.  The theory behind the process is that a dialogue between the executive 

and the legislature, with an occasional contribution from the sidelines by the courts, will, over 

time, develop a high degree of human rights compliance, and render law-making and legislative 

amendment consistently an exercise in human rights. 
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I have not done the research to say whether there has been a measurable change in the rate and 

degree of human rights compliance in law-making and legislative amendment in the ACT, but 

that would be a real test of the integrity of the regime established by the ACT Human Rights Act.  

Importantly, though, the human rights question of law reform – differently from law-making – 

takes us on a very different journey.  To ask the human rights question of law-making leads to 

the human rights scrutiny process I have described.  But law reform is a process that precedes 

law-making, and although it takes no prescribed form, and happens in many different ways 

(sometimes not at all), it has certain general features that ask different and more challenging 

questions of the place of human rights in the ACT. 

A law reform process precedes law making and legislative amendment by responding to a 

contemporary social issue and asking what, if any, legislative measure would best deal with that 

issue.  It is really just good project planning, if we think of each law as a project that is designed 

for a purpose to achieve an end.   

An essential aspect of law reform, absent from ordinary law making, is consultation.  One way of 

seeing this process of consultation by a legislature is as a notable act of humility, in at least three 

ways.  One is as deference to the people, and to opinions that prevail between elections.  Another 

is as deference to expertise that the legislature does not have.  And a third is as recognition that 

in a majoritarian system, communities who are especially affected by a contemporary social 

issues, or by any likely legislative response, cannot rely on representative government to ensure 

that their views are taken into account.  Nor does representative government give formal voice to 

corporate or sectoral interests, yet they too have a stake in contemporary social issues and 

legislative responses; law reform consultation offers an alternative to the lobbying of the 

legislature that occurs outside the formal processes, and that brings unaccountable influence to 

bear on policy and law-making. 

A brief reflection on this account of law reform consultation is that it is the very deference to 

other views, and the formalising of the voicing of powerful views, that may underlie 

governments’ distinct and persistent lack of enthusiasm for law reform processes.  But that is 

another story.  At this time I have three points to make about the interplay between human rights 

and law reform.  

Human rights, and law reform consultation  

The ACT Human Rights Act is, for law reform, a difficulty to be negotiated before it is an 

opportunity to be embraced.  The difficulty arises because the point of consultation is to find out 

what people think, what people want to see happen.  The responses cannot be edited.  

Consultation cannot elicit only human rights-respectful views.  When people are asked, ‘What is 

the problem?’ and ‘What would you like to be done about it?’, they will offer unedited, honest 

answers.  That is essential to the integrity of the process. 

The ACT Law Reform Advisory Council, which I chair, is reviewing the ACT Discrimination 

Act.  If, in the consultations, somebody says, ‘I think I should be allowed to say what I like about 
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Moslems’, that is an opinion to be recorded and to be given respect.  If somebody says, ‘I can’t 

afford to employ young women who might get pregnant’, that is an opinion to be recorded and to 

be given respect.   

In this way, the Human Rights Act cuts across the law reform process.  It constrains the outcomes 

of law reform because whatever community views the consultations reveal, law-making and 

legislative amendment in the ACT must be an exercise in human rights compliance.  In that 

environment, although law reform consultation cannot be an exercise in getting preferred 

answers, there are some answers that, no matter how widely and strongly expressed, are not 

going to be acceptable. Views collected in consultation will have to be passed through a human 

rights filter if they are to constructively inform legislative action. 

In the ACT, Victoria and the Commonwealth, therefore, human rights compliance is a given, and 

the starting position is that human rights legislation sets mandatory boundaries for the scope of 

law reform. Within those boundaries, the first consultation question remains ‘What is the 

problem?’ but the second is, effectively, ‘What would you like to be done about it that is human 

rights-compliant?’.  That is not an easy question for reformers to ask, or for respondents to 

answer with confidence, highlighting the importance of public awareness and understanding of 

the Human Rights Act.   

Human rights, and law reform effectiveness  

If we think of each law as a project, designed for a purpose to achieve an end, then significant 

but explicable failure of law reform is to evaluate its success.  The question that should be asked 

in the design phase of a project is ‘How will we know if we have succeeded?’, leading to 

incorporation of an appropriate evaluation mechanism.  The law reform project ought later be 

able to answer the question ‘did the law reform work?’.  Such an evaluation mechanism is 

notoriously difficult to envisage and implement; it is rarely done well in any project, and often 

not done at all.  But in principle, in the law reform project, the question ought be being asked 

‘Has the law succeeded? Has it achieved its aims?’. 

For some laws this is easily answered.  The current federal government is able to say, for 

example that the aim of its asylum seeker boat policy – to reduce the number of arrivals – has 

been demonstrably met.  Just as the aim of the previous government’s minerals resource rent 

tax– to raise $2b in its first year – was demonstrably not met.  For many legislative initiatives, it 

is hard to divine the role that a law places in a complexity of causal and intervening factors.  

There is a lot more to say about measuring effectiveness of laws, but it is an exercise that is left 

to interest groups and researchers.  Governments have little time, money and, to be frank, reason, 

to evaluate the efficacy of laws that are not amenable to quick and demonstrable success or 

failure, such as the asylum seeker and mining tax examples I gave. 

Law reform bodies focus little effort on measuring the success of laws that their work gives rise 

to, principally because whether their work gives rise to any laws, and in what form, is outside 

their control.  The most they can assess is the success of their recommendations – how much of 
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what they say should be done, gets done.  On that measure, for example, the Law Reform 

Advisory Council’s work on legal recognition of gender diversity in the ACT was very 

successful, while the Australian law reform Commission’s work on privacy has, so far, had more 

limited success.  

If each law is indeed a project, designed for a purpose to achieve an end, then, in the ACT, we 

must see each law as a human rights project, designed for a purpose to achieve a human rights 

compliant end.  But we do not evaluate that intended outcome.  It is, of course, not easily 

measurable.  There are numbers – metrics – we can use, but they are essentially anecdotal and 

are, at best, indicative.  Part of the challenge in measuring effectiveness is in the way that aims 

are expressed, and the aims of a human rights law, to affect attitudes, perceptions and 

understanding, are impossible to measure meaningfully in numbers. 

The research I did with colleagues Denise Meyerson and Kate Ogg – ‘Are we there yet? 

Measuring human rights sensibilities’, forthcoming in 2014 Australian Human Rights Journal – 

is an attempt to show that attitudinal changes, or what we have called human rights sensibility – 

can be measured.  We did that research to respond to the challenge made to the Canadian 

Charter of Rights and Freedoms after 25 years, when commentators asked of the Charter ‘How 

do we know if we have succeeded?’. 

Human rights, and the (ir)relevance of law reform  

We may not know whether the Human Rights Act has (yet) succeeded, but we do know what is 

necessary if it is to succeed.  It has to be given effect.  Its declaratory terms are meaningless if 

they are not acted on.  Law reform, or a law making process, that merely ensures human rights 

compliance of the legislation, is not law reform or law making that delivers human rights.  

Between the idea and the reality falls the shadow of implementation.  

As part of its law reform consulting process, the National Human Rights Consultation 

Committee sought the views of the Australian community through Colmar Brunton community 

research.  The research found that people whose human rights are at risk value the idea of human 

rights legislation, and that people’s rights are at risk in and from service provision.  

Colmar Brunton report that  

 ... there was a feeling that rights were essentially protected by the Australian legal 

system and also by Australian culture, but that when rights were not upheld it was often 

due to systemic problems with service delivery. 

And they report that 

Generally, in relation to human rights, enhancing service delivery was felt to come down 

to four factors: 

1. Ensuring all staff within service providers know, understand and uphold the rights 

of those receiving services. 
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2. Ensuring that service providers, government departments and health workers 

show respect and empathy when dealing with vulnerable groups. 

3. Ensuring that vulnerable groups are treated the same as other members of society. 

4. Designing services and service delivery more around the needs, barriers, and 

limitations of those using the service. 

Actual enjoyment of human rights depends on human rights-compliant service delivery.  None of 

law reform, parliamentary scrutiny, and human rights compliant laws actually ensures that 

people who need the protection of legislated human rights guarantees, actually get it.  This is 

perhaps the single most important point about human rights and law reform: law reform takes 

you only so far, before policy, practice and service have to actually deliver on the promises made 

by law. 


