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Distinguished guests 
Ladies and Gentlemen 
 
I acknowledge the Nugunnawal people, the traditional owners of the land we are 
gathered on today. I extend to them my respects and acknowledge their continuing 
contribution to the life of Canberra. I thank Ms Violet Sheldon for her welcome to 
country. 
 
I thank Professor Charlesworth and Dr Watchirs for the invitation to be a part of this 
conference celebrating the tenth anniversary of the passage of the Human Rights Act - 
Australia’s first Bill of Rights.  
 
Having accepted the invitation, however, I wasn’t quite sure what I could usefully talk 
about. But in discussion with Hilary she suggested it might be interesting to know 
whether there were any particular factors that led to the decision to enact the ACT 
Human Rights Act. Was there a combination of circumstances that led to us 
proceeding with the Human Rights Act that might by a process of elimination, help in 
understanding why there had not been action elsewhere in Australia. 
 
As you know Victoria is the only other Australian jurisdiction to have followed the 
ACT's lead and enacted similar legislation. I am sure, like me, many of you will have 
wondered why it is that none of the other States have taken up the issue and indeed 
why there has been so little appetite federally for a national Bill of Rights. 
 
It is something I think about often. It occupied my thinking most particularly in that 
time in recent history, (though how long ago it now sometimes feels), when we had , 
for almost a decade, wall to wall Labor Governments, including six years of a Federal 
Labor Government. Why is it, despite that long period of political dominance by 
Labor, that only two of eight Labor Governments introduced and passed a Bill of 
Rights? 
 
I am not sure I have the answer. I do have some thoughts on the matter 
but  I will  try and restrict myself to reflections on why the ACT followed the path we 
did in going ahead with the Human Rights Act . What were the circumstances at the 
time? Where there any particular influences or considerations that led to the decision 
to go ahead with the Act? Was there a deliberate plan or strategy at play? 
 
Let me start by spending a couple of minutes to paint the scene in the lead up to our 
decision to initiate the process, especially the political landscape. 
 
As you know the ALP reclaimed Government in the ACT in October 2001, after six 
years in Opposition. 
 



 

I was elected to the Assembly in March 1998 and became Leader of the Opposition at 
the first caucus meeting after the election. 
 
I have never belonged to a faction. My pre selection was in fact opposed by both the 
left and the right. I received no support from the Unions or factions in my pre 
selection or during the election campaign. I relied entirely on rank and file Party 
members, family and friends.  
 
I mention my status as a non-factional, unaligned leader because not only is it rare but 
the dynamic and freedom it created is relevant to the circumstances that led to the 
introduction of the Human Rights Act. The fact that I was beholden to no one in the 
Party or the Unions or the factions, that I had done no deals and had no loyalties other 
than to the Party and its values certainly gave me a certain freedom and independence. 
 
One need only look at the tortuous and quite unsatisfactory position that the ALP has 
adopted nationally on gay marriage (granting a conscience vote and then campaigning 
at the last election for gay marriage knowing it would not get through the Parliament 
and probably not even through the caucus) and also the position that different States 
have endured in maintaining abortion as a criminal offence to understand how inter-
factional deals and cross-union power arrangements see issues of principal held 
captive by small non-representative rumps in the Party who hold sway in the guise of 
unity and pragmatism. 
 
As an aside, one of the consequences for someone like me of the current mood within 
the ALP for rank and file involvement in the election of the Parliamentary Leader, is 
that had it been in place in 1998 I would never have become Leader of the Opposition 
or ultimately Chief Minister. 
 
(There are probably a range of views on whether or not that would have been a good 
thing.) 
 
Had there been such a vote when I stood for the leadership I have no doubt the 
factions and the Unions would have used their numbers and their organisational 
power to squash my nomination. I would not have stood a chance. I dare say the same 
would happen today. 
 
But I was elected to the Assembly, at an election in which as you know the ALP was 
trounced. We were flogged. We suffered a devastating defeat at the hands of Kate 
Carnell and the Canberra Liberals. We won only 27 per cent of the vote. 
 
Coincidentally I think the ALP gained about 27% of the vote in the most recent NSW 
and Queensland elections and only a little more in the last Federal election. We in the 
ACT, of course, didn't, in 1998, have the excuse of an Eddie Obeid or a corrupted 
organisation and a thoroughly traduced reputation. Nor did we have the sort of wolf 
pack mentality that existed within the Federal Caucus that tore Julia Gillard’s 
leadership to shreds. Even the King of Labor rats', Billy Hughes, would have been in 
awe of the depths of the disloyalty by members of Julia’s caucus towards her and her 
Government. 
 



 

So we didn’t have those sorts of issues to address. Our problem was that Kate Carnell 
and the Liberal Party had simply out performed and out maneuver’d us. Kate Carnell 
was a very good politician. She was a good communicator, she was clever and 
intuitive. She presented as a small l Liberal and she was genuinely progressive on 
social issues. 
 
She won two elections with the support of voters that probably regarded themselves 
as Labor supporters or Labor voters. 
 
As far as I was concerned, they were voters who should have been voting for us if 
only we behaved in a way that they expected the Labor Party to behave. That is, if we 
stood up for and delivered on the things that they expected the ALP to stand up for, 
then they would swing back to us. Back to where they intuitively or traditionally 
wanted to be. 
 
We needed, I thought, to get people who wanted to, or were at least prepared to, vote 
Labor but who had voted for the Liberals at the previous election, to first trust that we 
would be a good, safe manager of the Territory, its services and its budget and second 
that we would manage in a way that reflected so-called Labor values. That is, we had 
to show them that we were interested in human rights, a just society, freedom from 
discrimination, equality of opportunity, the rule of law and that we would support 
those who required support to be able to participate in the life of the community. 
 
That was the nature of the challenge we set ourselves. We needed to distinguish 
ourselves from the Liberals and particularly from Kate Carnell. One of the advantages 
we had was, of course, that while Kate Carnell was very popular, and to a large 
degree because of her socially progressive views, most of her Liberal colleagues did 
not share those views. For example she was, from memory, the only member of her 
Government who supported the provision of abortion services and she was also the 
only Canberra Liberal who backed an Australian Republic and she had a high profile 
on issues like drug law reform. 
 
We began, therefore, over our time in Opposition to develop an agenda on a range of 
issues that were designed to show our commitment to issues such as human rights and 
freedom from discrimination. During that period we ran, for instance, a strong 
campaign for the decriminalisation of abortion. We highlighted the nature of 
discrimination against gays and lesbians including in the recognition of their 
relationships and we engaged openly about the continuing discrimination and 
disadvantage suffered by indigenous people. We highlighted the lack of services for 
the support of people living with disabilities. I was an outspoken opponent of One 
Nation and of racism.  
 
While I cannot recall during the period we were in Opposition any discussion about a 
Bill of Rights we did quite deliberately play up our “progressive” law reform and 
policy agenda. 
 
We did of course do an awful lot of work in less exciting areas. Suffice to say we won 
the election in 2001. I won two further elections and was Chief Minister for nearly ten 
years. My colleague and successor Katy Gallagher has since won a further election 



 

and I can’t see any reason why, as long as she remains Chief Minister, Labor won’t 
win a couple more. 
 
That good record does beg the question whether the ACT Government has enjoyed 
the success it has had because of its progressive, human rights based law reform and 
policy program, or in spite of it? 
 
I think there is no doubt that the deep commitment to human rights of myself and 
Katy Gallagher and of the Governments we have led, has been fundamental to the 
Governments success. 
 
And of course, at the very centre of most of what we have done in the human rights 
field has been the Human Rights Act. It has acted as the touchstone against which so 
many of the Governments responses to issues involving human rights have been 
guided and measured.   
 
The Human Rights Act was part of a broad program of reform which we initiated in 
our first term in Office. In addition to commissioning the Charlesworth inquiry into a 
Bill of Rights for the ACT we decriminalised abortion and began the major task of 
removing all legislative discrimination against gays and lesbians including in their 
relationships. We also worked hard to address major issues in relation to the provision 
of services for people with a disability and also in the area of indigenous affairs. 
 
As to the actual circumstances and events and issues that led to the enactment of the 
Human Rights Act the following is, in addition to what I have already said, a grab bag 
of points, in no particular order, that had a direct or more often than not circumstantial 
or tangential connection to the development and passage of the Act. Some of the 
points are possibly also irrelevant but might be of interest to you. 
 

• The first person to suggest to me that it would be a good idea to introduce a 
Bill of Rights was my Chief of Staff, Ross Maxwell. The conversation 
occurred shortly after the 2001 election and after I had become Chief Minister. 
We were discussing our legislation program. Ross thought we needed a high 
profile human rights related bill on the program. He put it to me that a Bill of 
Rights had been something the Labor Party had flirted with for decades but 
had never managed to get across the line. He argued that a Bill of Rights 
would have great symbolic significance in addition to its practical effect. I 
agreed and we set the wheels in motion. 

 
• I studied law. Here at the ANU. I have always hesitated to call myself a 

lawyer but I do have a law degree. In the 25 years since self Government the 
ALP has had only two members with law degrees. Myself and Terry Connolly. 
Terry as Attorney-General in the Follett Government had also worked on a 
Bill of Rights. Is it a coincidence that the only two members of the Assembly 
to pursue a Bill of Rights were lawyers? 

 
The four members of the Committee of Inquiry which I appointed were all 
women. They were Hilary Charlesworth, Penelope Layland, Elizabeth Kelly 
and Larisssa Beherent. I did also invite Mal Meninga to be a member of the 
Committee but he was in the process of relocating to Brisbane and declined as 



 

a consequence of that and work pressure.  The community engagement 
facilitated by Hilary Charlesworth and the Committee as well as the quality of 
their report were extremely important and influential parts of the process that 
led to the final decision to proceed with the Bill. 

 
• I think the fact that I had formal legal training and an understanding of the 

concepts involved was important in giving me the confidence and willingness 
to sponsor the Bill. One of the things that has always surprised me about the 
Bill of Rights debate has been the depth of the opposition and the extreme 
consequences which opponents claim will result from their existence. I never 
saw anything to fear in a Bill of Rights. Maybe the fact I am a lawyer is 
responsible for that.  

 
• Having said that, the shadow Attorney-General at the time of the introduction 

of the Bill and the most vociferous political opponent of the Human Rights 
Act at the time was Bill Stefaniak, a lawyer. Bill and I studied together here at 
the ANU.  We sat in the same lectures. I recently reread in the Hansard some 
of Bill's contributions to the debate. As a friend of Bill's, I think I owe it to 
him to advise him not to do likewise. Some of his world-ending predictions of 
what would come to pass if the Bill became law would, in light of what has 
actually happened, cause even Bill to blush.  

 
• I came to politics late. I was first elected when I was 47 and became Chief 

Minister when I was 50. I never saw myself as a career or professional 
politician. Being a politician was not the be all and end all of life for me and I 
was prepared to take risks. I did, of course, take the job very seriously and was 
very conscious of trying always to do what I thought was right. 

 
• Prior to the ACT ALP Branch Conference in 2003 I was told by left wing 

representatives of the ACT Trades and Labour Council that if the Government 
did not support a wages position being proposed by public sector unions at the 
time that the Unions, that is, the factions, would pass a motion, at Branch 
Conference, in opposition to the Human Rights Act. I told them I looked 
forward to speaking to their motion. The motion did not eventuate. 

 
• The co-ordination comments on the Cabinet Submission seeking approval to 

table the Human Rights Bill, submitted by a number of ACT Government 
Departments, two in particular, were not helpful. There was in some quarters 
of the ACT Public Service a surprisingly alarmist opinion about some of the 
potential implications that might arise from the passage of the Bill, notably in 
relation to costs. 
 

• The Government did not rely on or undertake polling to test or assess political 
or community support for a Human Rights Act in deciding whether to proceed 
with the Bill. My attitude was that it was an important and good thing to do. 
Politically I don’t think I ever seriously thought of the Human Rights Act as a 
vote changing issue. Rather I saw it as a strong signal of our commitment to 
human rights and Labor values. 

 



 

• I have always believed that most politicians over-estimate the extent to which 
the electorate will change its vote when a Party in power takes some action 
that is entirely consistent with its platform or assumed philosophy. The 
electorate has for example an understanding that the Labor Party has a 
progressive and supportive attitude to issues involving human rights such as 
on gay marriage. I don’t think that people who are proposing to vote Labor at 
an election would choose to not vote Labor because it supports gay marriage. I 
think people are in fact surprised, both Labor supporters and opponents, that 
the ALP gets itself into such a knot on policies like a Bill of Rights, gay 
marriage and the decriminalisation of abortion. I find it hard to believe that 
people who may have voted for you will change their mind and vote for 
someone else because you do something that is entirely consistent with the 
beliefs you hold and the policies you espouse and that your Party boasts are at 
the core of its values.  

 
Politicians generally only get one chance at Government. There is a cycle. The cycle 
has turned in Australia in recent times for all Governments except in the ACT and 
South Australia, and looks poised to turn again in Victoria. When I became Chief 
Minister the Labor Party held Government in all States and Territories, except South 
Australia which followed soon afterwards. I sometimes wonder which of all of those 
of my colleagues from COAG, CAF, and the innumerable Ministerial Councils I 
attended through that decade of Labor dominance, think today from the lonely 
isolation of Opposition or the comfort of retirement, of all the things that they might 
have done when they had the chance but never got around to. Do they ever have 
regrets about the things on which they made little progress, particularly in the areas of 
human rights?   
 
I have harked on it a bit already today but abortion is still a criminal offence in large 
parts of Australia, the recognition of gay and lesbian relationships is piecemeal, there 
are only two jurisdictions with Bills of Rights, indigenous self-determination is stalled 
and the national anti-terrorism framework is an affront to our commitment to human 
rights and the rule of law. There is, to be fair, much more that I would have liked to 
have achieved myself but in the area of human rights there is not too much I dwell on. 
 
Before concluding I will mention just a couple of instances where I used the existence 
of the Human Rights Act or the ICCPR as an anchor to secure or justify a position I 
took at COAG.  
 
The first was of course the anti-terrorism legislation. I insisted that because of the 
ACT Governments commitment to the rights incorporated  in the ICCPR and the rule 
of law', the ACT would not be supporting the proposed uniform legislation which the 
Commonwealth had drafted and which it proposed would be the template for all 
jurisdictions. I insisted that the ACT would not use those parts of the template Bill to 
the extent that they were not consistent with the ICCPR or with aspects of the rule of 
law. 
 
My colleagues were very upset with me. At the conclusion of the COAG meeting one 
of the Premiers said to me, with passion (and I think he spoke for all of them): 
 



 

“ It’s all right for you to (f...ing ) grandstand about your (f...ing) commitment to 
human rights, we’d all like to be able to do it too but we all have to go back home and 
face real Australians, we all live in the real world unlike you lot here in Canberra.” 
And much more along those lines. 
 
I will leave it to you to interpret what you think he was really trying to say.  
 
I subsequently used the ACT Government's attitude to human rights and the Human 
Rights Act to refuse at COAG to support the abolition of ATSIC and again when 
declining to adopt the proposed national response to bikie gangs that involved 
dramatic non-consorting restrictions. 
 
I mention these couple of examples to illustrate the impact which the Human Rights 
Act can have. I have never felt particularly that I lacked political courage but in the 
face of sustained and united opposition to a position such as that I put to COAG on 
the Terrorism law it would have been easy to have buckled. In fact it would probably 
have  been a relief. Until the shame set in that is. I had been so public in declaring the 
primacy of human rights and had so publically supported a Bill of Rights to have not 
maintained my opposition to the proposed Terrorism legislation would have been 
untenable. It would have been a bit like identifying the greatest moral challenge of our 
time and doing nothing about it. I guess all I am trying to say is that having something 
like the Human Rights Act to fall back on when facing difficult political issues that 
engage human rights was something that I found empowering and very useful and I 
believe so would others. 
 
So in summary the ACT Human Rights Act was enacted because we thought it was 
good policy, good politics and all in all a good thing to do. We couldn’t really see any 
good reason not to do it 
 
That was all a long time ago. For the last couple of years I have been the 
Administrator of Christmas and the Cocos (Keeling) Islands. That experience has 
presented me with some confronting human rights' and other issues that render many 
of the issues that we dwell on and agonise over here in Canberra as mere frippery. 
 
Christmas and the Cocos Island have a very interesting and different history to that of 
the rest of Australia. Not only are they geographically part of Asia their history and 
their people are mainly Asian. People of Chinese and Malayan heritage constitute 
about seventy percent of the population. The main religions are Islam, Buddhism and 
Taoism. There is one Christian church, three mosques and sixteen Chinese temples. 
Up to one third of the resident population do not speak English either at all or with 
fluency. The most commonly spoken language on Christmas Island is Mandarin and 
on Cocos Island Malay. On Cocos Island English is rarely spoken by people of Cocos 
Malay heritage in the home. 
 
The dominant human rights issues confronting the two Territories arise from the fact 
that they are “non-self-governing”. 
 
 The Territories are incorporated into the Northern Territory electorate of Lingiari for 
Federal electorate purposes but the relevant Federal members play no part in the 
administration of the Territories and rarely if ever visit. The two Senators elected at 



 

the last election have not visited the Territories since the election and the Member for 
Lingiari has spent about one week in total in each Territory. Most residents regard the 
current arrangement whereby the Indian Ocean Territories are incorporated into the 
Northern Territory for Federal electoral purposes as meaningless and tokenistic. 
 
There are no democratic arrangements in place for State-type purposes. Most State-
type services are delivered  by Western Australian State Departments under contracts 
negotiated and administered by Commonwealth public servants based in Canberra and 
Perth. There is no input into the content of the contracts by residents of the Territories 
nor are the Service Delivery Agreements under which the services are delivered 
published or made publicly available. There are no annual reports prepared at the end 
of the financial year on the services delivered or outcomes achieved. 
 
All policy and budget decisions are made by Federal public servants based in 
Canberra and Perth. Residents are not consulted about the budget and are never asked 
for their views about expenditure priorities. No draft budget is prepared and there is 
nothing resembling an estimates process. 
 
There are no effective consultative mechanisms in place or local decision making or 
involvement or engagement of the local communities in policy development or 
resource allocation. There is no published forward budget and annual reports are not 
prepared. There is no advisory council. 
 
There are no journalists or local sources of news or information in the Territories. 
There are massive gaps in services in areas like aged care, mental health services and 
public health, heritage protection, land management, economic development, waste 
disposal, environmental protection and community and social infrastructure is very 
poor. 
 
I have no doubt it will come as a surprise to many that there are still in Australia, in 
the twenty first century, Australian citizens who are denied a most fundamental 
human right, the right to vote and to be involved in the civil and political life of one's 
community. The people of Christmas and the Cocos (Keeling) Islands are such 
citizens. They have no control over or say in the decisions that affect their day to day 
lives. 
 
The Territories were administered from the Colony of Singapore until it achieved 
independence in the mid 1950’s.  At that time the two Indian Ocean components of 
the Colony of Singapore were hived off from Singapore and accepted by Australia as 
Territories. Christmas Island along with the Cocos (Keeling) islands were prior to 
1958 reported on by Britain to the United Nations as non-self-governing territories 
along with Singapore. Britain accepted that both Territories were colonies and treated 
them as such. 
 
There is a body of opinion in the two Territories that they are to all intents and 
purposes still colonies and should be listed by Australia as non-self-governing 
Territories within the terms of Chapter X1 of the United Nations Charter and that 
Australia should be reporting to the United Nations under Article 73(e) just as Britain 
had done. 
 



 

In a report of the House of Representatives Standing Committee on Legal and 
Constitutional Affairs, titled Islands in the Sun, and tabled in March 1991, the 
Committee gave considerable attention to this issue. 
 
The Committee explained that the criteria for determining whether a territory could be 
considered non-self-governing are derived from Article 73 which refers to ‘territories 
whose people have not yet attained a full measure of self-government’ and the annex 
to General Assembly resolution 1541 which establishes the criteria of 'geographical 
separateness, ethnic and /or cultural distinctiveness, and a position of subordination 
due to historical, administrative, political and/or economic elements'. 
 
I believe there is a very strong case for believing that Christmas and the Cocos Islands 
do come within the terms of Chapter X1 of the UN Charter even accepting that Cocos 
Island participated in 1984 in a UN supervised vote to integrate into Australia. That 
act of integration has not resulted in any increase in or enhancement of the rights or 
capacity of the people of Cocos Island to self-determination. 
 
 Christmas and the Cocos Islands and their resident populations, from my 
observations as Administrator over nearly two years, meet in its entirety the criteria of 
'geographical separateness, ethnic and/or cultural distinctiveness, and a position of 
subordination due to historical, administrative, political and/or economic elements.' 
 
I believe this is an issue which demands the urgent attention of the Commonwealth. 
As a first step towards a genuine form of self-determination I believe it is imperative 
that the current paternalistic and autocratic system of administration by anonymous 
mainland based public servants must end.  Residents must be offered a meaningful 
role in the determination or delivery of State type services and local participation in 
decision making and administration must be enabled. 
 
The other issue identified with Christmas Island that invites us all to reflect on human 
rights is, of course, our policies in relation to asylum seekers. 
 
I am not as a public officer in a position to be able to freely critique those policies but 
I think in the context of today's conference it is reasonable that I pose a couple of 
questions. 
 
I am sure during the course of today some if not all of those making a presentation on 
the ACT Human Rights Act will refer to some of its impacts and the consequences 
which have flown from its enactment. I have done that in a minor way myself. There 
have I think been some quite significant if subtle impacts in the ACT in a wide range 
of areas within the public service, the Legislative Assembly and in community 
awareness and familiarity with the concepts of rights. 
 
In light of the ACT experience an interesting hypothetical question one might ask 
today is what would have been the impacts on Australia’s asylum seeker policies and 
the national response to asylum seekers if Australia had a Bill of Rights and we were 
celebrating today the tenth anniversary of a National Bill of Rights?  
 
The question is not a radical one. The ALP, for example, proudly proclaims in its 
national platform that: 



 

 
 'Labor believes a Human Rights Framework that reflects our international 
 obligations is necessary in reflecting our commitment to fundamental rights 
 across social and economic policies. We are committed to promoting the 
 awareness and understanding of human rights, supporting the international 
 human rights instruments to which Australia is a signatory, and properly 
 funding the Australian Human Rights Commission. 
 
  Labor will adhere to Australia's international human rights obligations and 
 will seek to have them incorporated into the domestic law of Australia, and 
 have them taken into account in administrative decision making and whenever 
 new laws and policies are developed. 
 
 Labor will review the Human Rights Framework legislation in 2014 and that 
 review will consider whether the Human Rights Framework could be 
 enhanced through a statutory charter of human rights or other similar 
 instrument.' 
 
So let us imagine that the Howard Government, determined perhaps to gazump the 
ALP but nevertheless with full bipartisan support, had enacted a National Bill of 
Rights in 2004. 
 
On the basis of the experience gleaned from the operation of the ACT and Victorian 
Bills of Rights what do we think would have been the likely effect of a National Bill 
of Rights on our response to asylum seekers: 
 

• Would the arrangements for the processing of asylum seekers be consistent 
with the National Human Rights Act? 

 
• Would there be off-shore processing?  

 
• Would off-shore processing be applied on a no exceptions basis so, for 

example, would every person arriving by boat in Australia irrespective of their 
age, whether they be ninety or an unaccompanied nine year old girl, or 
irrespective of their health status, whether they be pregnant with twins or a 
paraplegic, be transported to New Guinea or Nauru?  

 
• Would asylum seekers be returned en masse to the countries from which they 

came without having their claim for asylum assessed?  
 

• If a policy was deemed to breach the Human Rights Act would it nevertheless 
be maintained or would the policy be changed to ensure compliance? 

 
• Would children be subjected to indefinite detention and denied access to 

education? 
 

• Would the Australian Labor Party capitulate to populist pressure in a panic 
driven and futile attempt to appear competent, relevant and electable? 

 



 

• Would the Royal Australian Navy intercept boats on the high seas, remove all 
passengers, set fire to the boats, and return the passengers against their will to 
Indonesia? 

 
• Would the national debate be dehumanising and insensitive and lacking in 

compassion and empathy?  
 

• Would the people of Australia appear to be indifferent to the fate of  fellow 
human beings in search of sanctuary and a better life?  

 
I will leave it to you to answer those questions if you wish. The questions are 
hypothetical and any comparison to existing policies is purely coincidental. 
 
While you ponder the matter please enjoy this short display of images from Christmas 
Island. 
 
Thank you for listening to me. 
 
Jon Stanhope 
1 July 2014 
 


