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The Impact of the Human Rights Act 2004 (ACT) on Other 
Australian Jurisdictions 
Jeremy Gans* 

The operative provisions of the Human Rights Act 2004 (ACT) apply only to Territory laws, proposed 
Territory bills and a variety of entities created by or exercising functions under a Territory law.1 However, 
the Act’s effect extends outside the A.C.T. in at least three respects: 

First, its enactment on 10th March 2004 broke a century-long hoodoo on domestic human rights law 
protection in Australia. In the following five years, four Australian jurisdictions (including the federal 
jurisdiction) engaged in the same community consultation process that was pioneered in the A.C.T. 

Second, as the first Australian domestic human rights law, the Human Rights Act 2004 (ACT) has now 
generated the first decade’s worth of legislative, judicial, executive and community human rights precedents 
to be considered in other Australian jurisdictions.  

Third, its enactment led directly to the enactment of the Charter of Human Rights and Responsibilities Act 
2006 (Vic), which applies to almost 6 million people (including me) and the Human Rights (Parliamentary 
Scrutiny) Act 2011 (Cth), which operates in a parliament governing over 20 million people.  

Each of these are amazing achievements. Unfortunately, closer scrutiny suggests significant qualifications to 
each. While the Human Rights Act 2004 (ACT) demonstrates that it is possible for the A.C.T. to both enact 
ground-breaking legislation and then export both its law reform processes and the legislation itself to the rest 
of Australia, exporting the way these processes and laws were actually implemented in the A.C.T. – or, to 
put it another way, exporting the A.C.T. itself – has proved to be much trickier. 

Breaking a hoodoo 
The difficulty of enacting human rights laws in Australia – the bitter defeats at the 1898 Constitutional 
Convention, two failed Constitutional referenda (in 1944 and 1988), defeated government-proposed human 
rights bills federally (in 1973 and 1995), in the A.C.T. (in 1995) and in Queensland (in 1959), and failed or 
rejected law reform inquiries federally (in 1988), in NSW (in 2001) and Queensland (in 1998)2 – is well 
known. 

All that changed in 2002, when the A.C.T. tried a new law reform model, the consultative committee. This 
model differed from earlier law reform models because it was neither a standing law reform body nor an ad 
hoc parliamentary inquiry, and because it was designed to place a primacy of community consultation, rather 
than simply legal analysis. Its four members had the flexibility and resources to canvass the (admittedly, 
tiny) A.C.T. community and to use a variety of consultation devices, such as deliberative polls. Not 
coincidentally, its eventual recommendation - ‘an ACT bill of rights… in statutory form and should aim to 
create a dialogue about rights protection between all branches of government’3 - was adopted into law in 
2004. The initial adoption was in a weaker form than was originally recommended by the committee, but that 
was largely remedied four years later.4 

                                                
* Professor, Melbourne Law School. This paper is written for Ten Years of the ACT Human Rights Act: Continuing the Dialogue, 
ANU, Canberra, 1 July 2004.  
1 Human Rights Act 2004 (ACT), ss. 29, 37, 40. However, it may perhaps be possible for a non-ACT body to ‘opt in’ to the Act 
under s. 40D. 
2 1898 Australasian Federation Conference, 8 February 1898, pp. 690-‐‑1;  Constitution Alteration (Post- War  Reconstruction  and 
Democratic  Rights)  1944 (Cth);  Constitution Alteration (Rights  and Freedoms) 1988 (Cth); Human Rights Bill 1973 (Cth); 
Australian Human Rights Bill 1985 (Cth); Bill of Rights Bill 1995 (ACT); Constitution (Declaration of Rights) Bill 1959 (Qld); 
Constitutional Commission, Final Report (1988), draft Bill no. 17 for An Act to alter the Constitution so as to  guarantee certain 
rights and freedoms; Standing Committee on Law and Justice, Report 17: A NSW Bill of Rights, October 2001;  Standing Committee 
on Legal and Constitutional Affairs, Towards Northern Territory Statehood: Issues for Consideration, February 2010, p. 37; 
Legislative  Constitutional  and  Administrative  Review  Committee,  Report  No. 12:  The  Preservation  and  Enhancement  of  
individuals’ Rights and Freedoms in Queensland: Should Queensland Adopt a Bill of Rights?, November 1998. 
3  ACT Bill of Rights Consultative Committee, Towards an ACT Human Rights Act, May 2003, Recommendation 3. 
4 Human Rights Amendment Act 2008 (ACT). 
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Tellingly, in the next five years, the same broad process was followed in four subsequent jurisdictions 
(Victoria, Western Australia, Tasmania and federally) – together with the A.C.T., a majority of the nation’s 
internal jurisdictions – mostly mimicking such details from the A.C.T. process as the committee structure,5 
the number of members of the committee,6 the characteristics of those members (broadly, a human rights 
academic, a social justice advocate, a person with government background, and a cultural figure7) and the 
community focus (despite the challenge this posed in much larger communities by population and area.) 
And, also tellingly, each committee recommended the adoption of a bill of rights statute following the same 
dialogue model recommended and adopted in the A.C.T. (although the federal recommendation was not 
unanimous.)8 

However, these similarities hide some significant divergences from the A.C.T.’s pioneering model: 

First, whereas the A.C.T. committee was given flexible terms of reference, the Victorian and Western 
Australian consultations were preceded by detailed statements of intent, covering such matters as the name 
of the rights statute, the rights to be protected and the nature of any remedies.9 Again tellingly, the results of 
both of these ‘community’ consultations closely conformed to the government’s pre-judgment. In Tasmania, 
where the initial terms of reference were as broad as in the A.C.T., the Tasmanian government responded to 
the consultative report by announcing a second community consultation, this time preceded by a ‘directions 
paper’ recommending a weaker model.10 The federal consultation’s terms of reference remained broad, 
although the terms of reference directed against ‘a constitutionally entrenched bill of rights’.11 In short, 
especially in the three states, the non-A.C.T. governments simply did not trust the community consultation 
model to produce the right outcome. 

Second (and I would say, not coincidentally), the A.C.T.’s success in translating recommendations into an 
enacted law proved to have only a 25% (or so) success rate elsewhere. Tasmania and Western Australia 
responded to their community consultations with delays and excuses, and both foundered after changes of 
government.12 As is well known, the federal committee’s recommendations were only partially followed by 
the government who commissioned them and represent probably the weakest human rights law model ever 
enacted13 (although that is still, of course, more than exists in most of Australia.) 

Third (and, I would say, also not coincidentally), the A.C.T.’s success in not only retaining but building on 
the initial consultation and enactment through regular mandatory reviews has not translated to the only 
jurisdiction were a similar law was enacted, Victoria. Whereas the A.C.T.’s two statutory reviews (by 
academics) led to strengthening of the originally enacted law (including the ground-breaking, albeit modest, 
introduction of protection for a socio-economic right14), the Victorian statutory review (by a committee of 
politicians) could not have been more different. One positive point (which is often ignored) is that Victoria’s 

                                                
5 In Tasmania, that task was given to an existing law reform body, the Tasmanian Law Reform Institute, but that body formed a 
‘Human Rights Community Consultation Committee’: see Tasmanian Law Reform Institute, Report No. 10: A Charter of Rights for 
Tasmania, October 2007, [1.1.2]. 
6 The exception is Tasmania, whose committee had six members. No other jurisdiction mimicked the A.C.T. committee’s gender 
balance. 
7 The A.C.T committee’s members were public law academic Hillary Charlesworth (compare Victoria’s George Williams, 
Tasmania’s Terese Henning and the federal consultation’s Frank Brennan); social justice academic and indigenous advocate Larissa 
Behrendt (compare Victoria’s Rhonda Galbally, Tasmania’s Mat Rowell, Julian Eades and Adam Stevenson, Western Australia’s 
Lisa Baker and Colleen Hayward and the federal consultation’s Tammy Williams); public servant Elizabeth Kelly (compare 
Victoria’s Haddon Storey, Tasmania’s Lisa Hutton, Western Australia’s Fred Chaney and the federal consultation’s Mick Palmer); 
and writer Penelope Layland (compare Victoria’s Andrew Gaze, Tasmania’s Jamie Cox, Western Australia’s Peter Carnley and the 
federal consultation’s Mary Kostakidis.) 
8 Human Rights Consultation Committee, Rights, Responsibility and Respect, 2005; Tasmanian Law Reform Institute, Report No. 10: 
A Charter of Rights for Tasmania, October 2007; Consultation Committee for a Proposed WA Human Rights Act, A WA Human 
Rights Act, November 2007; National Human Rights Consultation Committee, Report, September 2009. 
9 Department of Justice, Victoria, Human Rights in Victoria: Statement of Intent (2005); Consultation Committee for a Proposed WA 
Human Rights Act, A WA Human Rights Act, November 2007, Appendix A. As well, Victoria’s committee meetings were attended 
by the government’s Solicitor-General (Human Rights Consultation Committee, Rights, Responsibility and Respect, 2005, pp 148-
149) while the Western Australia’s consultation was preceded by the publication of draft legislation (Western Australia, Draft Bill for 
Public Comment: Human Rights Bill 2007.) 
10  Tasmanian Government, A Charter of Human Rights and Responsibilities for Tasmania, October & November 2010. 
11 National Human Rights Consultation Committee, Report, September 2009, Appendix A. 
12  J McGinty, Media Statement, 20 December 2007. 
13 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). 
14 Human Rights Amendment Act 2012 (ACT) 
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Scrutiny of Acts and Regulations Committee is the first (and to date only) Australian parliamentary 
committee ever to unanimously recommend the retention of a human rights law (and it did that despite a 
conservative majority some of whose members were openly hostile to such laws.) On the other hand, SARC 
not only recommended against nearly all expansions of the protection model, but also recommended a series 
of changes that would weaken it (or at least, its potential to be broadly interpreted by future courts) and, 
more dramatically, it put forth an alternative model (the preference of a majority of the Committee) that 
would reduce it to the federal scrutiny-only model.15  

It might be countered, though, that the Victorian experience actually shows the strength of the model. 
Despite the outright hostility of the Attorney-General to his predecessor’s signature achievement and the 
government’s then majority in both houses of parliament, the Charter remains on the Victorian statute books 
almost entirely untouched (although with none of the A.C.T.’s subsequent enhancements either) with the 
government opting to subject most of SARC’s recommendations to further ‘legal inquiry’.16 Although the 
reasons for this response remain murky, the likely explanation is two-fold: a policy debate within the 
government between those who felt SARC’s recommendations did not go far enough and those (especially 
the now former Premier, Ted Bailieu) who thought they went too far; and a political calculation that the 
government (which, in a pattern now common in Australia, faced a sudden slide in popularity in its first 
term) had more to lose than to gain by repealing or weakening the Charter.  

The staying-power of the Charter is indeed a rosy outcome if your only goal is continued statutory rights 
protection in Victoria. However, I think the outcome is less positive if your goal is to enact similar laws 
elsewhere in Australia. In my view, a crucial part of the A.C.T.’s formula for success in enacting human 
rights protection was convincing politicians that such protection was a worthwhile, flexible and non-binding 
experiment that left parliament in charge. The Victorian example (and, in particular, the virulent and at time 
dishonest media campaign by both sides of the human rights debate during and after the release of SARC’s 
report) demonstrates that this portrayal only describes parliament’s legal powers; once you consider political 
constraints, enacting a human rights law proves to be a step that is costly, perhaps impossible, for future 
governments to reverse. Is suspect that the lesson of Victoria’s Charter (combined with the confusion and 
doubt created by the High Court in Momcilovic v R) is that no other Australian government (left or right) will 
now follow the path pioneered by the A.C.T. Alas, the unintended legacy of the A.C.T.’s precedent (and, in 
particular, the path that precedent took in Victoria) may be to close off any path to human rights law reform 
in Australia for at least another generation. 

Setting a precedent 
Nevertheless, the Human Rights Act 2004 (ACT) is in place and going strong, with a bevy of successes that 
others will doubtless detail in this conference. These include a model human rights law on the books, verbose 
analyses in explanatory memoranda and reports and correspondence of the ACT’s legislative scrutiny 
committee, an array of reports and government actions in the community; and a modest but substantial set of 
judgments applying human rights law, including some highly detailed analyses of the statute and human 
rights law.17 How have these precedents fared outside the ACT? 

From the outset, I should say that I have no doubt that the work done in the A.C.T., including the statutory 
reviews, the human rights analysis in the explanatory memoranda to bills, the reports of the Assembly’s 
scrutiny committee and the A.C.T’s rights commission, internal government human rights analyses, and 
training materials, have been closely read by the equivalent bodies in Victoria and federally. Unfortunately, 
as was also true under Victoria’s Charter, it is difficult to measure these largely behind-the-scenes uses of the 
A.C.T. precedents. Indeed, it is hard to find any examples of such work being used in a public, transparent 
setting. I should however mention Heydon J’s lengthy discussion of the human rights analysis in the 
explanatory memorandum to the Evidence Bill 2011 (ACT) in 2012’s High Court judgment, Wotton v 
Queensland - the only significant analysis of a human rights parliamentary scrutiny document in any 
Australian court to date. Alas, Heydon J’s goal was simply to ridicule human rights analysis and, through 
that, the High Court’s jurisprudence on constitutional freedom of political communication.18 My discussion 
                                                
15 Scrutiny of Acts and Regulations Committee, Review of Victoria’s Charter of Human Rights and Responsibilities Act 2006 (Vic), 
2011, Recommendation 35. Note that I was a consultant to this Review, and was and remain a consultant to this Committee. 
16 Government of Victoria, Victorian Government Response, 14 March 2012. 
17 Two stand-out examples, in my view, are Penfold J’s judgment in In the matter of an application for bail by Islam [2010] ACTSC 
147 and Mossop M’s ex tempore judgment in Russell v Pangallo [2012] ACTMC 4. 
18 Wotton v Queensland [2012] HCA 2, [43]-[47]. 
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here will instead focus on the more visible (albeit fairly narrow) avenues of using A.C.T. precedents: 
legislative enactments and judicial citations.   

The Human Rights Act 2004 (itself influenced by dialogue-based laws in Canada, New Zealand and, 
especially, the UK) is of course the model for Victoria’s Charter (as well as Western Australia’s draft law.) 
In particular, Victoria adopted mostly similar rights, the declaration process (albeit with a different name) 
and some A.C.T. innovations (for example, the restriction of human rights to humans.19) On the other hand, 
Victoria (as directed by its government’s ‘statement of intent’) opted for a different name for the statute, its 
own models for parliamentary scrutiny and remedies, and different borrowings from overseas, including 
South Africa’s reasonable limits clause, the UK’s interpretation and public authority provisions, and 
(weirdly) Canada’s notwithstanding clause. Apart from the latter, these in turn were adopted by the A.C.T. in 
2008 (again including some of Victoria’s innovations, such as the exemption for courts and tribunals in their 
non-administrative acts20), a case of the first-born belatedly mimicking – and eventually exceeding – its 
precocious younger sibling.21 The newest member of the family, the federal government’s parliamentary 
scrutiny model, ignored the eldest completely, instead adopting Victoria’s approach to statements of 
compatibility (reasoned statements by Ministers, rather than declarations by the Attorney-General), the UK’s 
approach to scrutiny (a stand-alone human rights committee, rather than expanded terms of reference for an 
existing scrutiny committee) and neither’s approach to rights (seven treaties, rather than a statutory list.)22  

What about the A.C.T. jurisprudence? The Human Rights Act 2004 has been mentioned in around thirty non-
A.C.T. judgments. Only a third of those refer to particular A.C.T. judicial decisions (and only to a total of 8, 
out of over 200. A.C.T. judgments that mention or discuss the Act.)23 Not much should be made of these 
numbers, as many domestic rights decisions (especially mere mentions or analysis of unique provisions) are 
quite specific, few have a broader relevance beyond jurisdictions with similar laws (i.e. Victoria) and the 
lack of citation is likely also due to the initially narrow scope of the A.C.T.’s law until 2009 and the 
continuing tepid nature of Victorian jurisprudence (as discussed in the last part of this paper.) Nonetheless, 
Victoria has had a slightly more impressive rate of non-Victorian citations: some 20 non-Victorian 
judgments, including New Zealand, citing 15 Victorian cases, in a shorter period of time (albeit in a much 
larger jurisidction.)24 

                                                
19For a critique of the latter, see J Gans, ‘Denial of Non-Human Rights in Australia’ [2011] New Zealand LR 229. 
20For a critique of the latter, see Gans, ‘'Evidence Law under Victoria's Charter: Remedies and responsibilities - Part 2'’(2008) 19 
Public Law Review 285. 
21 Human Rights Amendment Act 2008 (ACT). 
22 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). 
23 R v Griffin [2007] ACTCA 6 (see Russell v Yarra Ranges Shire Council [2009] VSC 486 ; DPP v Mokbel (Orbital & Quills 
Ruling No 1) [2010] VSC 331); Raytheon Australia Pty Ltd v ACT Human Rights Commission [2008] ACTAAT 19 (see Kracke v 
Mental Health Review Board & Ors (General) [2009] VCAT 646; Lifestyle Communities Ltd (No 3) (Anti-Discrimination) [2009] 
VCAT 1869); R v DA [2008] ACTSC 26 (see Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] 
VSC 381); Lukatela v Birch [2008] ACTSC 99 (see Antunovic v Dawson & Anor [2010] VSC 377); Andrew Carey v Alcock [2009] 
ACTCA 1 (see Lifestyle Communities Ltd (No 3) (Anti-Discrimination) [2009] VCAT 1869); R v Fearnside [2009] ACTCA 3 (see 
Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381; Lifestyle Communities Ltd (No 3) (Anti-
Discrimination) [2009] VCAT 1869; R v Momcilovic [2010] VSCA 50; Secretary to the Department of Justice v AB [2009] VCC 
1132); Ezekiel-Hart v Law Society (ACT) [2012] ACTSC 103 (see Ezekiel-Hart v Law Society of the Australian Capital Territory 
[2013] FCA 257; Ezekiel-Hart v The Law Society Of The ACT & Anor [2014] FCCA 658);  Re Seears [2013] ACTSC 187 (see 
Woods v DPP [2014] VSC 1.) 
24 The Charter is mentioned in around 40 non-Victorian judgments, including 20 citing 15 Victorian Charter precedents (out of over 
400 Victorian cases that mention the Charter): TSL v Secretary to the Department of Justice [2006] VSCA 199 (see Tillman v A-G 
(NSW) [2007] NSWCA 327); R v Williams [2007] VSC 2 (see In the matter of an application for bail by Islam [2010] ACTSC 147); 
Ragg v Magistrates' Court of Victoria & Corcoris [2008] VSC 1 (see In the matter of an application for bail by Islam [2010] 
ACTSC 147); A-G (NSW) v Chidgey [2008] NSWCCA 65); Sabet v Medical Practitioners Board of Victoria [2008] VSC 346 (see 
In the matter of an application for bail by Islam [2010] ACTSC 147); DPP v Nguyen; DPP v Duncan [2008] VSC 292 (cited in 
DPP v Nguyen & Nguyen [2009] SADC 49; RJE v Secretary to the Department of Justice [2008] VSCA 265 (see McDonnell v 
Chief Executive of the Department of Corrections [2009] NZCA 352); Homeground Services v Mohamed (Residential Tenancies) 
[2009] VCAT 1131  (see Canberra Fathers and Children Services In & Michael Watson (Residential Tenancies) [2010] ACAT 74); 
Metro West v Sudi (Residential Tenancies) [2009] VCAT 2025 (see Canberra Fathers and Children Services In & Michael Watson 
(Residential Tenancies) [2010] ACAT 74); DPP v Barbaro [2009] VSCA 26 (see In the matter of an application for bail by Islam 
[2010] ACTSC 147); Hogan v Hinch [2011] HCA 4 ; R v XY [2013] NSWCCA 121); Kracke v Mental Health Review Board [2009] 
VCAT 646 (see Thomson v ACT Planning and Land Authority (Administrative Review) [2009] ACAT 38; Canberra Fathers and 
Children Services In & Michael Watson (Residential Tenancies) [2010] ACAT 74; LS and Mental Health Review Board [2012] 
WASAT 76); Director of Housing v Sudi [2010] VCAT 328 (see Canberra Fathers and Children Services In & Michael Watson 
(Residential Tenancies) [2010] ACAT 74; Krulow v Glamorgan Spring Bay Council [2013] TASSC 33; Winther v Housing 
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What is more telling is the treatment of the landmark A.C.T. ruling in R v Fearnside.25 In this judgment (less 
than a year after the A.C.T. adopted Victoria’s provisions on interpretation and reasonable limitations), the 
Court of Appeal became the first Australian appellate court to grapple with the issue that has since 
dominated Australian court discussions of human rights law: the scope of the interpretation provision and its 
relationship to the reasonable limits provision. Justice Besanko’s judgment (with Gray P and Penfold J 
agreeing) was the first to expressly reject the UK’s Ghaidan judgment and adopt New Zelaand’s Hansen 
judgment. And yet, this landmark judgment was only mentioned once (literally in parentheses) by the 
landmark Victorian Court of Appeal decision addressing the same issues (agreeing on Ghaidan and 
disagreeing on Hansen) the following year,26 and was not mentioned at all by the High Court (agreeing 6-1 
on Ghaidan and dividing sharply on Hansen) in its mammoth judgment a year after.27 To rub salt into this 
wound, one of the Fearnside bench, Penfold J, reversed her stance (mostly) in favour of the Victorian 
approach a few months after the Victorian Court of Appeal’s judgment.28  Of course, this may say less about 
the Human Rights Act 2004 then it does about the status of the A.C.T.’s courts. 

Nevertheless, it might have been thought that the A.C.T., by getting in first (and setting the precedent for) 
Australian domestic human rights law, would have received special attention on the basis that it is clearly 
part of the legislative history of those subsequent laws and therefore quite important to resolving the difficult 
questions of interpretation that have since emerged. To the contrary, on top of the interminable references to 
Victoria’s Charter as the ‘first Australian state’ bill of rights,29 there seems to be no interest whatsoever in 
Victoria in the A.C.T.-based origins of the Charter. For example, in a major (at its time) Victorian judgment, 
Sabet v Medical Practitioners Board of Victoria, Hollingworth J placed much store in a supposed difference 
between Europe’s expression of the minimum guarantees for criminal defendants (as part of the general right 
to a fair hearing) and Victoria’s (separately, under the heading ‘rights in criminal proceedings’),30 but 
completely failed to mention (and presumably was not aware) that the origins of Victoria’s approach were in 
the A.C.T. Consultative Committee’s report, where the heading appeared to have been inserted simply to 
make the ICCPR’s verbose descriptions of rights more readable.31 Indeed, the only non-A.C.T. judge who 
has paid any attention to the historical interplay between the A.C.T. and Victorian rights laws is, again, the 
High Court’s Heydon J, who examined the interplay between the two jurisdictions on interpretation as part of 
his argument that Ghaidan applied to the Charter.32 Again, though, his goal was destructive: to argue that the 
Charter intruded too far into parliamentary sovereignty and, hence, was unconstitutional. 

In short, even taking into account the limitations of being a small territory in a federation and the tepid nature 
of human rights jurisprudence, the A.C.T. has punched below its weight in terms of visible adoption of its 
precedents (although, again, I should note that I have not tried to asses the behind-the-scenes influence of the 
A.C.T.’s work.)  

                                                                                                                                                            
Corporation of New Zealand [2010] NZCA 601); R v Momcilovic [2010] VSCA 50 (see Morrison v Chevalley [2010] 
NSWIRComm 116; In the matter of an application for bail by Islam [2010] ACTSC 147; Veness & Medical Board of Australia 
(Occupational Discipline) [2011] ACAT 55; Momcilovic v The Queen [2011] HCA 34; Allatt & ACT Governemnt Health 
Directorate (Administrative Review) [2012] ACAT 67; Parks Victoria v The Australian Workers' Union and others [2013] FWCFB 
950; Medical Board of Australia v Speldewinde (Occupational Discipline) [2014] ACAT 27); Director of Housing v Sudi [2011] 
VSCA 266 (see Thornthwaite and Commissioner for Social Housing (Residential Tenancies) [2012] ACAT 11); Re Patrick 
[2011]VSC 327 (see PTE [2011] NSWGT 17; Walker v State of Victoria [2012] FCAFC 38); Nigro v Secretary to the Department 
of Justice [2013] VSCA 213 (see DPP (WA) v Pindan (No 3) [2014] WASC 95);  
25 [2009] ACTCA 3 
26 R v Momcilovic [2010] VSCA 50, [74] 
27 Momcilovic v R [2011] HCA 34. 
28 In the matter of an application for bail by Islam [2010] ACTSC 147,  
29 For what is perhaps the earliest example, see Coleman v Power [2004] HCA 39, [208] (Kirby J): “Nor has legislation providing 
such a guarantee been enacted at a federal or State level in Australia.” (with a footnote observing: “In the Australian Capital 
Territory, the  Human Rights Act 2004  (ACT) has been enacted. “ 
30 Sabet v Medical Practitioners Board of Victoria [2008] VSC 346, [134]-[150]. 
31 ACT Bill of Rights Consultative Committee, Towards an ACT Human Rights Act, May 2003, [5.15] and Appendix 4. 
32 Momcilovic v R [2011] HCA 34, [447]-[449]. 
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Protecting Victorians’ rights 
My discussion concludes with a brief assessment of what is undoubtedly the most important non-A.C.T. 
outcome of the enactment of the Human Rights Act 2004 (ACT): Victoria’s Charter of Human Rights and 
Responsibilities Act 2006 (Vic.)33 What are the effects of the Charter? 

I should caution that this is an extremely controversial topic. SARC’s 2011 assessment of the effects of the 
Charter (pursuant to a term of reference by Charter-opposing Attorney-General Robert Clark) was very 
nearly as controversial as its majority preference for removing the Charter from the judiciary. A particular 
issue was SARC’s treatment of evidence from government bodies and those who deal with them that the 
Charter had an impact on behind-the-scenes decision-making. SARC received (and accepted) detailed 
analyses of the role of the Charter in tempering public housing decision-making, but was skeptical about less 
detailed claims that the Charter had played a role in other government decision-making, e.g. a claim that the 
Charter was behind a decision to allow victims of the 2009 bush fires more time to pay their state taxes.34 I 
don’t intend to revisit those issues here. Instead, my discussion will again focus instead on two more visible 
effects of the Charter – legislation and court judgments – which of course means that, as I did in the previous 
section for the Human Rights Act 2004, I will not be discussing what many consider to be the Charter’s most 
salutary, but behind-the-scenes, effects. Rather, I will focus on the formal elements of the ‘dialogue’ model 
where Victoria has broken ground in several not-especially proud ways: 

First, Victoria is the first to issue a statement of incompatibility, when the government introduced a provision 
for random knife searches at train stations in 2009, which it went on to enact.35 Such a step (and the ensuring 
transparency) is consistent with the dialogue model. However, the statement was curiously vague about how 
and why the Victorian scheme was incompatible with the Charter and its conclusion of incompatibility with 
privacy and children’s rights was surprising, given that the 2009 law was in many respects less extreme than 
a UK law that the House of Lords had held to be compatible with human rights.36 This has led me to wonder 
whether the statement’s intended audience was, not the institutions participating in a rights dialogue, but 
rather the electorate, as the first stab in a law and order focused election. I have no doubt, though, of the 
accuracy of Victoria’s second statement a year later that a proposed law – to strip the random knife search 
regime of most of its protections – was incompatible with the Charter.37 Both laws were enacted. 

Second, Victoria is the only jurisdiction outside Canada to include provision for a ‘notwithstanding’ clause 
(termed an ‘override declaration) in its human rights law.38 Given that Victoria’s Charter is not entrenched, 
this overseas borrowing makes no sense and SARC’s recommendation to delete this provision was its only 
substantive recommendation that the government has accepted to date.39 However, the government has yet to 
act on that (or any other) SARC recommendation and, in the meantime, it has broken new ground by twice 
purporting to make an override declaration.40 The first was a rather technical use when adopting the 
‘uniform’ legal profession scheme with NSW.41 The second was quite different, permanently barring the 
Charter’s application to an extraordinary law preventing one prisoner (Julian Knight, perpetrator of 1987’s 
Hoddle St massacre) from being paroled after his non-parole period expired this year – in form and effect, an 
ad hominem denial of a domestic human rights protection.42 It is worth noting that not only did the latter law 

                                                
33 I won’t address the effect of the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth), as others at this conference are in a better 
position to judge.  
34 Scrutiny of Acts and Regulations Committee, Review of Victoria’s Charter of Human Rights and Responsibilities Act 2006 (Vic), 
2011, [354], [444]-[446]. 
35 Statement of Compatibility for the Summary Offences and Control of Weapons Acts Amendment Bill 2009. 
36 R (Gillan) v Commissioner of Police of the Metropolis [2006] UKHL 12. That judgment was later reversed by the European Court 
of Human Rights. 
37 Statement of Compatibility for the Control of Weapons Amendment Bill 2010. A similar pattern can be seen under the current 
government, which now proposes to strip its criminal organisations control scheme, introduced in a protective form in 2012, of most 
of those protections in an election year. However, this time, both bills were accompanied by statements of compatibility: see 
Criminal Organisations Control and Other Acts Amendment Bill 2014. 
38 Charter s. 31. 
39 Government of Victoria, Victorian Government Response, 14 March 2012, [2.24]. 
40 The two override declarations inexplicably fail to use the wording for such declarations provided for in Charter s. 31(1). 
41 Legal Profession Uniform Law Application Act 2014 (Vic), s. 6. 
42 Corrections Amendment (Parole) Act 2014 (Vic), clause 3, inserting s. 74AA into the Corrections Act 1986 (Vic). 
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pass with the unanimous support of all parties in Parliament, but it also did not merit any remarks by either 
the government’s human rights agency or the State’s main pro bono human rights lobby group.43 

Third, Victoria, like the A.C.T., has had one court declaration of incompatibility (termed ‘inconsistent 
interpretation’ in Victoria.)44 While the A.C.T.’s still stands (after the government dropped an appeal), 
Victoria’s was quashed during its recipient’s successful High Court appeal. While two formal responses to 
the A.C.T.’s declaration have been tabled in the assembly, the appeal and quashing meant that no response 
was required in Victoria (and no response was made, even though the human rights incompatibility identified 
by Victoria’s Court of Appeal continues to affect drug possession prosecutions.) In Victoria, like in the 
A.C.T, there has been no legislative response to the declaration to date. However, Victoria is now poised to 
be the first to expressly overturn another judicial decision applying its human rights law.  

Chief Justice Warren’s decision in Re Major Crimes, reading a ‘derivative use’ immunity into Victoria’s 
coercive questioning system, remains the only unequivocal judicial effect of the Charter to date.45 It is also a 
major victory of the government’s human rights agency, which intervened in the (otherwise secret) case and 
was the sole proponent of the rights-compatible reading that eventuated. 46  Although the Victorian 
government declined to appeal the decision in 2009 and has abided by it (more or less) in subsequent 
legislation and compatibility statements, its position has now apparently changed. In a bill introduced last 
week (as part of an omnibus package that also includes tougher bikie gang and forfeiture laws), derivative 
use immunity will be expressly removed from Victoria’s coercive questioning system.47 The bill’s statement 
of compatibility acknowledges the limit on human rights but insists that the limit is reasonable, with no 
reference to Warren CJ’s express ruling that there were less restrictive alternatives reasonably available. 

That takes me to that other visible part of Victoria’s human rights culture, the judiciary. As in the A.C.T., the 
passage of Victoria’s Charter was preceded by dire predictions that its enactment would prompt unelected 
judges to dispense with democratically enacted legislation, or rewrite it according to their own biases. In 
contrast to the A.C.T., those predictions turned out to be correct in Victoria; however, that was only in 
relation to one statute: the Charter.  From the highest court to the lowest, Victoria’s courts have continued to 
dispense with this democratically enacted statute at their whim.48 Those who read my 2008 blog on the 
Charter’s first year will already know of my disappointment in Victorian courts’ approach to the Charter, 
with its myriad ignoring, reading down, dismissals and flat-out misreadings of even the simplest parts of this 
admittedly complex law.49 The continuing role of the courts under the Charter was also part of a furious 
debate within SARC during the 2011 statutory review and ever since within the Victorian government. I will 
not reprise that discussion here or attempt a comprehensive account of the approach of Victoria’s courts to 
the Charter, which would be both very long and very depressing.50 Rather, I will simply offer two anecdotes 
about Victorian Charter decisions (from post-Charterblog years) that speak for themselves about the depths 
Victoria’s judiciary has plumbed in its response to the statute. 

                                                
43 That is, the Victorian Human Rights and Equal Opportunity Commission and the Human Rights Law Centre. However, Liberty 
Victoria and the Law Institute of Victoria did protest the new law: see media releases at  <http://libertyvictoria.org/node/406> and 
<http://liv.asn.au/Practice-Resources/News-Centre/Media-Releases/Unnecessary-and-unconstitutional>.  
44 R v Momcilovic [2010] VSCA 50, [157] (foreshadowing a declaration apparently made the following week); In the matter of an 
application for bail by Islam [2010] ACTSC 147 (order 2). 
45 Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381. 
46 But you wouldn’t know that from the agency itself, which issued no media releases about its victory and which omitted the 
decision altogether from its 200-page submission to SARC’s Charter inquiry 
47 Criminal Organisations Control and Other Acts Amendment Bill 2014, clause 162, amending s. 39 of the Major Crimes 
(Investigative Powers) Act 2004 (Vic). 
48 See, e.g. Crennan & Kiefel JJ’s inexplicable announcement that Charter s. 36 should not apply ‘in the sphere of criminal law’ 
(Momcilovic v R [2011] HCA 34, [605]); the Victorian Court of Appeal’s pronouncement that it ‘should generally not be expected to 
entertain arguments involving the application of the Charter on interlocutory appeals’ (Wells v The Queen (No 2) [2010] VSCA 294, 
[39] & [48]) and the almost complete absence of Charter claims in the Magistrates’ Court (which was variously attributed, in 
submissions to SARC’s Charter inquiry, to ‘cultural resistance… emanating from the judiciary’ (in the submission of Victoria’s 
Aboriginal Legal Service) and to the high compliance of Victorian law with human rights (in the submission by the Magistrates’ 
Court.): see Scrutiny of Acts and Regulations Committee, Review of Victoria’s Charter of Human Rights and Responsibilities Act 
2006 (Vic), 2011, [354], [468]. 
49 http://charterblog.wordpress.com 
50 I can’t help but note that, as it did repeatedly in 2008, the Victorian judiciary continues to get the simple mater of a date wrong in 
Charter s. 49(2), six years after the Charter was enacted: see Christian Youth Camps Limited & Ors v Cobaw Community Health 
Services Limited & Ors [2014] VSCA 75, [170] (Maxwell P). 
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The first anecdote concerns Lupco Slaveski, a prolific litigant with a mental illness, who has spent recent 
years attempting to sue Victoria police about a variety of alleged incidents. In late 2008, this proceeding 
(with its ‘protracted interlocutory history’) reached Victoria’s top court, the Court of Appeal, for the first 
time, as he attempted to overturn a practice court ruling dismissing his application. Fatefully, the second of 
the self-represented litigant’s numerous grounds of appeal was that he was ‘Denied my Human Rights 
according to Charter of Human Rights and Responsibilities Act 43/2006’. Justice Kellam explained that, at 
the hearing, it emerged that this complaint was against the Commisioner of Police, Victoria Police in general 
and a named constable in particular who allegedly said (during the Charter’s first year) ‘I have six bullets in 
my gun for you’, which Slaveski contended was a breach of his ‘right to life’. In early 2009, Kellam and 
Dodds-Streeton JJ uncontroversially dismissed these arguments on the basis that Slaveski had not made them 
before the trial judge. However, they then added these extraordinary words:51 

Furthermore, and in any event the arguments proposed to be mounted by him and based upon the 
Charter are in my view objectively hopeless. The matters about which he makes complaint are simply 
not engaged by the Charter. 

Despite these unequivocal words, I simply cannot believe that two senior Victorian judges think that an 
alleged death threat by a police officer - arguably the quintessential human rights claim around the world - is 
not, even if it proved to be accurate, in any way a human rights claim in Victoria! Rather, the more 
believable explanation is that these judges were so keen to reject Slaveski’s human rights argument that they 
did not think at all. That is, they (and many of their siblings on the Supreme Court) ‘are simply not engaged 
by the Charter’. Alas, it gets worse. This year, the Attorney-General applied to have Slaveski declared a 
vexatious litigant. I wouldn’t dispute the overall merits of that application. Rather, my concern is that 
Slaveski’s ‘objectively hopeless’ claim that an alleged police death threat was a denial of his human rights 
was expressly listed as one of the (admittedly large number of) reasons for the application to be granted by 
the Supreme Court.52  

My second anecdote concerns another Victorian annoyance, Kyle Magee, who spends his time painting 
(more recently papering) over tram shelter advertisements and being prosecuted for various vandalism 
offences, as part of a one-man political campaign against advertising. In 2012, Victoria Legal Aid agreed to 
fund an appeal against one of his convictions (for the major crime of property damage, after he put washable 
paint over an advertisement at the intersection of Williams and Lonsdale Streets, the home of three Victorian 
courts and its administrative tribunal.) Victoria Legal Aid raised several Charter arguments concerning the 
interpretation of that offence provision in light of the right to freedom of expression and a further claim that 
the DPP, as a public authority under the Charter, should have pursued a lesser graffiti offence (pursuant to 
the Charter’s requirement that public authorities give proper consideration to human rights.) As a result, 
Magee was required by the Charter itself to notify Victoria’s Attorney-General and human rights agency that 
the Charter was being raised in the Supreme Court.53 The Attorney-General duly intervened as a of right, 
again, as provided for by the Charter.54 Not atypically, the state respondent and the Attorney-General made 
similar arguments in favour of narrow readings of the Charter’s rights and broad readings of its limitations 
the that were largely accepted by the Supreme Court, resulting in Magee losing the appeal.55 Justice Kyrou’s 
holding that the Charter’s right to freedom of expression does not include property ‘damage’ or mediums 
(such as covering commercial advertising) that have a ‘destructive impact upon society’s most cherished 
democratic values’, is now often-cited in Ministerial statements of compatibility.56  But what is astonishing is 
what came next.  

The Attorney-General sought costs from Magee for its intervention with respect to one of his three Charter 
arguments, which it turned out Magee’s legal aid lawyers had dropped on the eve of the hearing. In a further 
judgment, asserting that Magee’s whole appeal was ‘devoid of merit and lacked proper perspective’ Kyrou J 
awarded the Attorney-General’s costs on the abandoned ground against Magee.57 Magee has since been 
served with a bill of costs for $32,169.03 – $10,000 was the Attorney-General’s actual costs in the 
                                                
51 Slaveski v State of Victoria & Ors [2009] VSCA 6, [46]. 
52 Attorney-General v Slaveski [2014] VSC 48, [101] c.f. [103], [104]. 
53 Charter s. 35. A Supreme Court practice note (No. 3 of 2008) specifies that 14 days notice is required or costs may follow. 
54 Charter s. 34. 
55 Magee v Delaney [2012] VSC 407, 
56 Magee v Delaney [2012] VSC 407, [86]-[89]. See, e.g. Statement of Compatibility to the Courts Legislation Miscellaneous 
Amendments Bill 2014. 
57 Magee v Delaney [2012] VSC 419. 
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intervention, a further $10,000 was his costs in making the costs application (presumably including the costs 
of the Attorney-General giving proper consideration to Magee’s human rights as required by Charter s. 38); 
and the remaining $12,000 covers the costs of trying to locate the homeless and indigent and often-in-court 
Magee.58 Victoria’s rights bodies, both government and pro bono, have been silent on these events. The Law 
Institute of Victoria did speak out, but only to criticise Victoria Legal Aid’s role in bringing the appeal at all 
(at a time when the LIV was in a sharp dispute with VLA over the funding of solicitors to attend murder 
trials.)59 

Of course, these are just anecdotes (which have a very mixed history in the field of discussions of human 
rights law.60) But I think they are startling enough on their own to at least raise a genuine question of whether 
Victoria’ courts have a human rights culture at all and, indeed, whether or not Victoria’s Charter has become 
a means for punitive state (and judicial) action against Victorians. 

Conclusion 
I hate to spoil the party, and I don’t wish to do so. But my advice on this 10th birthday of the Human Rights 
Act 2004 (ACT) is to focus on the many benefits the statute has brought to the A.C.T. itself. Its impact on the 
non-A.C.T. world, including genuine achievements such as prompting law reform efforts and actual laws 
elsewhere in Australia, should be a source of pride. Insiders will doubtless be aware of many salutary 
behind-the-scenes effects of all three human rights laws enacted to date in Australia. But, for the rest who 
must look in from the outside, you shouldn’t look too closely at the visible effects of the A.C.T.’s innovation 
in other Australian jurisdictions, especially Victoria – you may not like what you see out there or, indeed, the 
reflection it casts back. 

                                                
58 The bill of costs is on Magee’s blog, here: http://globalliberalmediaplease.net/wp-content/uploads/Client_141813411.pdf. In a 
post, he states that the VGSO has since offered to settle for $15,000, an offer Magee rejected: 
http://globalliberalmediaplease.net/2014/01/attorney-general-throwing-good-money-after-bad/ 
59 K Bice, ‘Lawyers fear the innocent could go to jail with Victoria Legal Aid facing budget blowout’, The Australian, 30 November 
2012. 
60 See, e.g. < http://charterblog.wordpress.com/2008/06/10/bob-carr-vs-the-constitution/>, 
<http://charterblog.wordpress.com/2008/06/21/bob-carr-vs-prison-health/>, <http://charterblog.wordpress.com/2008/07/17/allans-
bodgy-anecdote/> and <http://charterblog.wordpress.com/2008/07/17/lynchs-bodgy-evidence/>. 


