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Abstract: The UN Security Council cannot be the instrument of its own transformation. It is a political 
institution with an important realist agenda ‘to maintain or restore international peace and security’. 
The pace of events usually means that to achieve that end in ways that are consistent with an 
objective and neutral reading of customary and normative international law is extremely challenging. 
This paper suggests that the members of the UN and its key agencies must first create the 
preconditions for success. This approach requires states and international organisations to build 
capacity in the domain of peacebuilding and peace enforcement and explicitly build coherent levels of 
understanding, language and culture. The Council will only have the assurance to act decisively and 
effectively if it has confidence that the agencies and forces called upon to promote the rule of law 
possess common understanding of what that means and have the ability to coordinate their efforts in 
a practical manner. 
 
 
As a preliminary observation, but one that captures the thrust of this paper, I venture to suggest that 
the question is not how to strengthen the rule of law through the United Nations (UN) Security 
Council. Rather, it is how member states of the UN, particularly those serving on the Security 
Council, can work together to assist the Council to support the international rule of law? The 
distinction is not sophistry on my part; it reflects a fundamental issue of contention that has not 
apparently been resolved by these workshops. The Security Council might exist to serve the higher 
aspirations of the United Nations Charter, but it was founded to attempt to do what its high-minded 
predecessors in the League of Nations could not – to take action ‘to maintain or restore international 
peace and security’. It is naive to believe that effective action to maintain the peace will always be 
consistent with every aspect of our, as yet imperfect, normative system of international law. The 
Security Council is ultimately a political institution that serves a vital function as a limited 
constituency organisation operating on political rather than pure legal norms. It is not wholly 
representative, transparent, accountable or subject to judicial review.1 It can confer legitimacy on 
the use of force or the application of sanctions in support of international legal norms, but it is not 

                                                           
1 Erik Voeten, ‘The Political Origins of the UN Security Council’s Ability to Legitimize the Use of Force’, 
International Organisation, 2005, Vol. 59, No. 3, 527-57.; In the first Workshop of this project Ramesh Thakur 
identified this as a ‘legitimacy deficit’ and identifies a ‘critical law-legitimacy gap between what appears 
legitimate and what is legally permitted by international instruments, especially with regards to interventions 
in internal conflicts’. This observation captures the gap between aspirations for the Council and its current 
reality. Deploring the gap is unhelpful, building capacity needs to start with creating coherence between all 
parties involved in promoting the rule of law – not just the Security Council. Ramesh Thakur, ‘Law and 
Legitimacy of the UNSC’, The United Nations Security Council, Peacekeeping and the Rule of Law’, Workshop 
held at the Australian National University, 8 December 2011, Workshop Report No. 1; 2, 8. 



obliged to. The Security Council is more than the sum of its parts, but it is grounded in political 
reality.  
 
Successive statements on behalf of the Security Council have reiterated the Council’s commitment 
to ‘an international order based on the rule of law and international law, which is essential for 
peaceful coexistence and cooperation among States in addressing common challenges’. 2 The 
Security Council has called upon member states to comply with their obligations to end impunity for 
those responsible for serious breaches of international law and to settle their disputes by peaceful 
means.  
 
At the same time the Security Council has accepted its own responsibility to construct mandates for 
operations that will promote peacebuilding through observance of domestic and international law. 
But the tenor of these statements from the Security Council over the past decade leaves the reader 
with a strong sense that the Council cannot do it alone, that it requires a level of assurance, 
currently lacking, that states and international organizations will be able to coordinate their efforts 
at least to the point where they are not acting at cross-purposes to each other. The most recent 
statement from the Council on the rule of law captured this problem, expressing ‘its commitment to 
ensure that all UN efforts to restore peace and security themselves respect and promote the rule of 
law’. The President’s statement went on to emphasize that the success of the Security Council’s 
efforts was ultimately reliant on achieving greater international civil-military-police coordination 
than is currently possible by recognizing that: 

Sustainable peacekeeping requires an integrated approach, which strengthens 
coherence between political, security development, human rights and rule of law 
activities. In this regard, the Council reiterates the urgency of improving UN 
peacebuilding efforts and achieving a coordinated United Nations approach in the 
field among all parts of the UN system, including in ensuring capacity building 
support to assist national authorities to uphold the rule of law especially after the 
end of UN peacekeeping and other relevant missions.3 

 
 
The Council might agree to take action to support the rule of law between or within states by taking 
action under the UN Charter to keep or enforce the peace. It takes steps to protect civilians, to 
highlight gender and childrens’ issues. Ultimately, however, the international community must rely 
on the commitment of communities and national authorities to achieve these objectives. States of a 
politically liberal disposition might like to imagine an idealistic Rawlsian global observance of 
fundamental principles of rule of law, but it would seem that culture, religion and history will still 
exercise sway over large parts of the globe for a long time to come. I raise Rawls because so much of 
this discourse exists in the realm of Ideal Theory – which is acceptable within the academy – but 
does not particularly assist the members of an imperfect, and imperfectable institution, reconcile its 
activities with their own aspirations. Even Rawls in ‘The Law of Peoples’ did not seek to extend his 
principle of public reason in a domestic pluralist society to the behaviour of states, accepting, as we 

                                                           
2 Statement by the President of the Security Council, S/PRST/2010/11, 29 June 2010: See also S/PRST/2003/15; 
S/PRST/204/2; S/PRST/205/30; S/PRST/206/28. 
3 Ibid, S/PRST/2010/11. 



must, that for the foreseeable future there will remain some states that do not recognise universal 
human rights, do not assure equality of citizens before the law and do not (or cannot) protect all 
their citizens.4 The Security Council does not, by itself, have the tools or the span of control to react 
to the all breaches of the rule of law at the national or sub-state level – and it is unreasonable to 
judge it on that basis. 
 
If the Security Council cannot, by itself, ensure respect for the rule of law within states then in the 
international domain it seems unrealistic that we should seek to strengthen the notion of an 
indefeasible concept of international law through a body that was never designed, nor constructed, 
to do so. What we can expect, or at least investigate, is the possibility of how participating states 
and international organizations can coordinate their efforts to achieve a more consistent and 
coherent recognition of the value of an international legal order. 
 
To assist the UN Security Council to support the international rule of law, we must first have a clear 
appreciation of how states behave in their relations to the Council and to each other. The 
composition and operation of the Council, with Permanent and Non-Permanent members, a 
challenging agenda and a dynamic international situation does not lend itself to the disinterested 
contemplation of black letter law. Rather, the member states of the Security Council are challenged 
to formulate considered positions on the vast body of work that confronts them on a daily basis. 
National interests are clearly in play – as they must be – because solutions need to be based on the 
practical consideration of possibilities and values as well as those understandings that have been 
absorbed into international law through agreement, observance and plausible assertion. Common 
interests are also relevant as states work, through political negotiation, to form reasonable and 
reasoned positions that can be agreed by 15 varied member states – 5 of whom hold the veto 
power. 
 
We also need to understand the complex web of relationships between the over 40 UN agencies 
involved in rule of law issues. Responsibility for the coordination of rule of law work within the UN 
does not lie with the Security Council, it is essentially a function of non-political delivery agencies.  
The Rule of Law Coordination and Resource Group is chaired by the Deputy Secretary General and 
includes representatives from the Department of Political Affairs (DPA), the Department of 
Peacekeeping Operations (DPKO), Office of the High Commissioner for Human Rights (OHCHR), the 
Office of Legal Affairs (OLA), United Nations Development Programme (UNDP), the United Nations 
Children's Fund (UNICEF), the Office of the United Nations High Commissioner for Refugees 
(UNHCR), the United Nations Development Fund for Women (UNIFEM) and the United Nations 
Office on Drugs and Crime.5 It does not include representatives of the Security Council, though the 
Council has recorded its support for the establishment of the Rule of Law Coordination and Resource 
Group and has urged ‘greater efforts by the Group to ensure a coordinated and coherent response 
by the UN system to issues on the Council’s agenda related to the rule of law.’6  
 

                                                           
4 John Rawls, ‘The Law of Peoples’, Critical Inquiry, Autumn, 1993, Vol. 20, No. 1., pp. 36-68. 
5 ‘The United Nations and the Rule of Law’, http://www.un.org/en/ruleoflaw/index.shtml, accessed 9 
September 2012. 
6 S/PRST/2010/11, 3. 

http://www.un.org/en/ruleoflaw/index.shtml


Most of the work that is done by these agencies focuses on capacity building for the rule of law at 
national level and is most often involved in crisis affected states. These agencies, and the Security 
Council, have to deal with what ‘is’ rather than what ‘ought’ to be. The UN as a whole is still a long 
way from realizing an objectively agreed and understood legal regime to apply to the full range of 
crises and contingencies that evolve faster than the international community can possibly expect to 
coordinate a response. 
 
The problem is perhaps not that the Security Council, as an imperfectly representative body, cannot 
embody the indefeasible legitimacy to ensure the international rule of law, but that it finds it 
difficult to always agree to act in ways that are utterly consistent with a contested international legal 
regime. If it is to do so, it must build capacity from the very basis of international understanding. As 
Guglielmo Verdirame suggested at Workshop 3, ‘for international efforts to strengthen the rule of 
law to be credible, the ‘ought’ and the ‘can’ must align’.7 
 
We need to go beyond theory and imagine what a Security Council that always supports the rule of 
law might look like on the ground in New York. It is a beautiful notion, but one that those of us who 
have worn out shoe leather in national and international negotiations hardly dare imagine. The well 
constructed theories of legal scholars need to be robust enough to survive contact with that reality. 
To do that we need to start with a practical conception of what is possible.  
 
This ‘ground truth’ may be provided by accepting the Council’s own plea for an integrated approach 
in the field by contributing states and UN agencies. One way of doing this is to adapt the approach 
taken by UN-OCHA to the well nigh impossible task of coordinating the efforts of civil-military-police 
actors in humanitarian emergencies. Faced with multiple mandates; different cultures; organizations 
and procedures OCHA seeks coordination of effort as the basis for action. To adapt its approach to 
the larger issue of achieving common legal cause on the Council we might seek to build an 
institutional culture that facilitates dialogue and interaction between member states, to avoid 
competition, minimize inconsistency and to work towards common goals.  
 
To go forward then, we need to pull back and to consider the extent to which all members of the 
Security Council understand and agree on their common objectives, the tools at their disposal and 
the way that those tools will be used. To achieve that, the Security Council needs the active 
assistance of all UN Member states to build common understanding of peacebuilding efforts, of 
lexicons and of the lessons of our recent past. It is in the interests of all member states of the United 
Nations to cooperate to build these capabilities because ultimately we are all the beneficiaries of 
greater understanding and firmer foundations for cooperation. This work is undertaken in Australia 
by the Australian Civil-Military Centre, which has as its role the development of effective civil-
military capabilities to prevent, prepare for and respond more effectively to conflicts and disasters 
overseas. It does this in collaboration with a growing and increasingly effective network of 
international counterparts, each of which brings diverse elements of capability and expertise to the 
task of making national contributions to international operations qualitatively better.8 

                                                           
7 Guglielmo Verdirame, ‘Conceptual and practical challenges to the rule of law framework in peacekeeping 
missions’,  The United Nations Security Council, Peacekeeping and the Rule of Law’, Workshop held in New 
York City, 30 May 2012, Workshop Report No. 3; 5. 
8 ‘About ACMC’, http://acmc.gov.au/about/, accessed 12 September 2012. 

http://acmc.gov.au/about/


 
Coordination in the field, on peace operations and in implementing sanctions regimes will empower 
the Security Council with at least a degree of assurance that participating states and agencies can 
work together in a coherent manner. The Security Council cannot be the author of its own 
transformation. It needs first and second track collaborative efforts to work through potential 
responses to contingencies; to build agreement of what can be achieved and what cannot; and to 
establish pragmatic links between those national and international organizations that support the 
Security Council’s ability to observe and apply the rule of law. 
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