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 This is the fourteenth edition of the Centre’s Newsletter which is produced as part 
of its mission to monitor and report on developments in OHS regulation. This edition in-
cludes the regular updates on OHS regulatory developments, important new research 
and reports, and significant recent cases. 
 

The feature article in this edition, The Organisational Reach of OHS Regulation, 
is a précis of a new Centre working paper, number 41, by Centre Adjunct Professor Rich-
ard Johnstone and co-authored with Therese Wilson. The feature article and working pa-
per examine how the OHS statutes apply to various configurations of ‘the employer’, 
where the employer is part of a contractual chain or business network; a partnership; an 
unincorporated association; a joint venture; part of a larger corporate group structure; or 
is in other ways separate from the person or entity with control over assets and decision-
making concerning OHS. In examining these fundamental legal issues, the authors explore the 
extent to which the Australian OHS statutes impose liability on the ‘group’ or part of the group, 
rather than simply on single capital units: that is, they consider whether each firm is only re-
sponsible for its own contraventions of the OHS statutes, or whether it may, in certain circum-
stances, be responsible for the acts or omissions of other firms, such as subsidiaries, inde-
pendent contractors, or franchisees. The working paper is online at: 
http://www.ohs.anu.edu.au/publications/index.php 

 
Two other new working papers from the Centre are working paper number 39 The 

Gretley Coal Mining Disaster: Reflections on the Finding That Mine Managers Were to Blame 
by Professor Andrew Hopkins and working paper 40, also by Professor Hopkins, which is An 
Evaluation of Certain Criticisms of the NSW OHS Act. These working papers are also online 
at: http://www.ohs.anu.edu.au/publications/index.php. 

 
 

Further information about the Centre and this newsletter 
  
As always we welcome readers’ suggestions on articles, books and reports that might 

be included in forthcoming newsletters. If you have any suggestions, please email us at 
nrcohsr@anu.edu.au. 

 
You can find further information about the Centre at: http://www.ohs.anu.edu.au/ 
 
If you are not a subscriber to this newsletter, you can subscribe on 

http://www.ohs.anu.edu.au/publications/subscribe.php 
 
Readers interested in the Regulatory Institutions Network, of which this Centre is part, 

can explore the RegNet website at http://regnet.anu.edu.au.  
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Developments in regulation  
  
Australia - The Australian Safety and Compensation Council (ASCC) met for the first time in October. The 
Council replaces the National Occupational Health and Safety Commission (NOHSC) and will continue 
NOHSC’s national role in OHS, in particular reviewing and producing national standards, along with establishing 
a national approach to worker’s compensation. The former NOHSC was formally dissolved when the National 
Occupational Health and Safety Commission (Repeal, Consequential and Transitional Provisions) Bill 2005 
completed its passage through federal Parliament in November with an assent date of November 15 2005. 
More information about the ASCC is online at: http://www.ascc.gov.au.  
 
Australia - The 2004 Design 4 Health, National Manual Handling Campaign was an initiative of the Heads of 
Workplace Safety Authorities (HWSA), a group made up of senior executives from Australian state and territory 
OHS regulators. The project was one of the first collaborative campaigns conducted by the Australian OHS 
regulators, and was aligned to the National Occupational Health and Safety Strategy. A report of this nationally 
coordinated initiative is online at: http://www.wst.tas.gov.au/attach/wstdesmanual.pdf  
 
Also in Australia – The Australian Chamber of Commerce and Industry (ACCI) has produced its ‘blueprint’ for 
OHS in Australia from 2005 to 2015, Modern Workplace: Safer Workplace. Matters addressed in the blueprint 
include: an emphasis on workplace culture and attitudes rather than regulation; shared responsibilities; man-
agement of risks by people in workplaces, and not necessarily eliminating risks, workplace values of communi-
cation, mutual respect, cooperation and personal responsibility; addressing barriers to safe design; and 
changes to OHS legislation. The blueprint and other explanatory information is online at:  
http://www.acci.asn.au/OHSBluePrintMain.htm  
 
Australian Capital Territory - In October, the Minister for Industrial Relations released the Occupational Health 
and Safety Act 1989 Scope and Structure Review: Final report. The report is now under consideration by the 
Government. The reviews’ recommendations reflect a need to modernise the ACT’s OHS legislation in relation 
to contemporary employment arrangements, work and workplace risks. The report addresses principles for 
standards setting, duty holders, who is a worker, consultation arrangements, incident notification, prosecutions 
and regulatory instruments. The report is online at: 
http://www.psm.act.gov.au/documents/OHSActFinalReport_Sept2005.pdf 
 
Commonwealth - Comcare is proposing to review all 26 codes of practice approved under the OHS 
(Commonwealth Employment) Act 1991 and called for submissions on how the review should be undertaken 
(the call closed on 23 November 2005). More information is at: http://www.comcare.gov.au/ohs/
consultation.html  
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Queensland - The Workers' Compensation and Rehabilitation and Other Acts Amendment 
Act 2005, given assent on 2 November 2005, makes some important changes to OHS obliga-
tions. In particular, the obligations of employers, self-employed persons and persons conduct-
ing a business or undertaking have been consolidated into one new section titled ‘Obligations 
of persons conducting a business or undertaking’. In addition, in complying with obligations 
under the Act, where a regulation does not prescribe how to manage risks in the workplace 
the duty holder must manage the exposure to risk by using the risk management methodology 
which explicitly includes using the hierarchy of control in determining the most appropriate and 
practicable control measure or combination of control measures in any given situation. (The 
new sections are sections 27A and 28). In other changes inspectors have a right of entry to 
any place where a prescribed activity (demolition work or asbestos removal work) is being 
undertaken; and inspectors have the ability to access documents held by third parties, for ex-
ample, maintenance records held by a mechanic rather than the obligation holder. In addition 
there are changes that remove the term ‘construction workplace’, although the obligation to  
appoint a principal contractor has not changed, amend the definition of ‘construction work’ and 
introduce a new definition of ‘structure’. The new definitions include elements of former rele-
vant definitions as well as components of relevant definitions from the National Standard for 
Construction Work. Activities now covered by the new definition of ‘construction work’ include 
renovations, repairs or refurbishment, demolition and asbestos work. Owners of any item of 
plant (not just specified high risk plant) must ensure that it is maintained in a condition that 
ensures the plant is safe, and without risk to health, when used properly. Information about 
the amendments is online at: http://www.dir.qld.gov.au/law/legislation/amendments/index.htm  

http://www.ascc.gov.au
http://www.wst.tas.gov.au/attach/wstdesmanual.pdf
http://www.acci.asn.au/OHSBluePrintMain.htm
http://www.psm.act.gov.au/documents/OHSActFinalReport_Sept2005.pdf
http://www.comcare.gov.au/ohs/consultation.html
http://www.dir.qld.gov.au/law/legislation/amendments/index.htm
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Also in Queensland - Amendments have been made to the Electrical Safety Regulation. The amendments 
address requirements for performance of live work including circumstances under which work may be per-
formed within an exclusion zone; requirements for construction wiring and electrical equipment; tagging require-
ments for specified electrical equipment; and fees payable for approval of electrical equipment. For more infor-
mation see http://www.dir.qld.gov.au.  
 
New South Wales – The large number of submissions received by WorkCover NSW in response to its review 
of the NSW OHS statute mean that the review, initially expected to be complete in November, will now be com-
pleted during the first half of 2006. A report must be presented to the NSW Parliament by June. More informa-
tion is online at http://www.workcover.nsw.gov.au. 
 
Also in New South Wales - WorkCover released the draft Code of Practice: Work Near Overhead Power Lines 
for a four week period of public comment, from mid-November to mid-December 2005. The code of practice is 
online at http://www.workcover.nsw.gov.au. 
 
South Australia - A draft Dangerous Substances and Major Hazard Facilities Bill 2005 is now available for 
comment until 10 March 2006. The Bill revises requirements for dangerous substances, modifies requirements 
for explosives and provides new requirements for major hazard facilities. When introduced, the Act and regula-
tions will replace the existing Dangerous Substances Act 1979 and the Explosives Act 1936, and their associ-
ated regulations. The Bill is online at: http://www.eric.sa.gov.au/.  
 
Victoria – WorkSafe is working on a consolidated set of OHS regulations to underpin that state’s new OHS Act. 
Worksafe aims to release a draft set of regulations for public comment in August 2006.  
 

Chemicals advice – The US National Institute of Occupational Safety and Health (NIOSH) has reissued its 
Pocket Guide to Chemical Hazards online. The guide is a source of general industrial hygiene information on 
several hundred chemicals or classes of chemicals, produced for workers, employers, and OHS professionals. 
The guide is online at: http://www.cdc.gov/niosh/npg/default.html 
 
Vibration advice – The UK Health and Safety Executive has published guidance on Hand-arm Vibration: the 
Control of Vibration at Work Regulations 2005. This booklet explains to employers, OHS advisors, specialists 
and professionals what they need to do to reduce and control the risks from hand-arm vibration (HAV) under the 
Control of Vibration at Work Regulations 2005. It includes practical guidance on carrying out risk assessment, 
estimating vibration exposure, controlling risks, arranging health surveillance, understanding the duties of ma-
chinery manufacturers and suppliers to their customers, and how to obtain competent help with assessment 
and control of risks. The guidance is online at http://www.hse.gov.uk  
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Other Developments  

International news 
 
The ILO report, Decent Work - Safe Work, provides new estimates of work-related 

deaths, injuries and disease. The report finds that some 2.2 million people die of work-related 
accidents and diseases each year and this figure appears to be increasing, particularly in 
some Asian countries due to rapid development and the strong competitive pressures of glob-
alisation. The report notes that men, in particular, are at risk of dying at working age (below 65) 
while women suffer more from work-related communicable diseases, psychosocial factors and 
long-term musculo-skeletal disorders. The report is online at: 
http://www.ilo.org/public/english/protection/safework/wdcongrs17/intrep.pdf  

http://www.dir.qld.gov.au
http://www.workcover.nsw.gov.au
http://www.workcover.nsw.gov.au
http://www.eric.sa.gov.au/
http://www.cdc.gov/niosh/npg/default.html
http://www.hse.gov.uk
http://www.ilo.org/public/english/protection/safework/wdcongrs17/intrep.pdf
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Standards development 
 E Bluff and R Johnstone, ‘The relationship between ‘reasonably practicable’ and risk management regu-
lation’ (2005) Australian Journal of Labour Law 18(3), 197-239. This article examines the relationship between 
two concepts that are central to Australian OHS legislation, the notion of ‘reasonably practicable’ and the princi-
ples of risk management. The article discusses the way in which the courts and OHS statutes have interpreted 
the notion of ‘reasonably practicable’, exploring, in particular, how the courts have interpreted the employer’s 
statutory general duties as requiring positive and proactive steps, including identifying, assessing and controlling 
risks. The article then examines the definition and interpretation of risk management principles under OHS legis-
lation, identifying some weaknesses in the ways that these provisions are currently expressed and some potential 
areas of inconsistency with the courts interpretation of the general duties, and of what is reasonably practicable. 
The article concludes with some suggestions for ways to integrate these concepts within the general duty provi-
sions, in order to make the relationship between the two concepts both explicit and consistent. 
 
 F Haines, Globalization and regulatory character; regulatory reform after the Kader Toy Factory fire,  
Ashgate, Aldershot, UK, 2005. This book is concerned with how globalisation affects OHS standards in the rap-
idly industrialising context of Southeast Asia. The author observes that most research and writing on regulation 
focuses on advanced industrial and post-industrial states, while industrialising countries face their own quite dif-
ferent and unique economic, political and historical challenges. Building on research in Thailand, the book argues 
that there are key lessons to be learnt by anyone wishing to improve OHS standards within rapidly industrialising 
environments. In particular, the quest for OHS improvement must take account of where a particular facility is 
located as standards and their accompanying regimes cannot be identified in one location, transported to another 
and expected to ‘work’. Rather, there needs to be an appreciation of how laws, regulations and OHS processes 
operate in a particular place at a particular time. The search should be for processes that engage with the local 
environment, that is ‘appropriate practice’, not ‘best practice’. 
 
 Productivity Commission, Regulation and its Review 2004-05, Productivity Commission, Australia, 2005. 
This publication forms part of the Commission's annual report series and meets its obligation to report annually 
on compliance by Australian Government departments and agencies with the Government's Regulation Impact 
Statement (RIS) requirements. The report includes details of current regulatory development requirements and 
Council of Australian Government (COAG) requirements. The report is online at: 
http://www.pc.gov.au/research/annrpt/reglnrev0405/index.html 
 
Risk-based regulation 
 B Hutter, The attractions of risk-based regulation: accounting for the emergence of risk ideas in regula-
tion, Discussion Paper no. 33, Centre for Analysis of Risk and Regulation, London School of Economics and Po-
litical Science, 2005. This paper discusses the emergence of risk-based regulation with reference to examples 
from OHS as well as other areas of regulation. The paper critically examines why risk approaches, tools and lan-
guage have gained currency, and their merits and limitations. The paper is online at: http://www.lse.ac.uk/
collections/CARR/ 
 
Assessing regulatory impact 
 G Mandel and J Thuo Gathii, ‘Cost-benefit analysis versus the precautionary principle” beyond Cass 
Sunstein’s Laws of Fear’ (2006) University of Illinois Law Review (forthcoming). In determining how governments 
should respond to risks and threats two key paradigms have emerged – cost-benefit analysis and the precaution-
ary principle. This article is a response to the debate generated in Cass Sunstein’s Laws of Fear, which presents 
a critique of the precautionary principle and an alternative framework. The present article analyses Sunstein’s 
critique of the precautionary principle and offers insights on how cost-benefit analysis and the precautionary prin-
ciple might be coherently integrated. The paper can be accessed online at: http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=822186. 
 
 R Percival, Who’s afraid of the precautionary principle? University of Maryland Law School, Legal Studies 
Research Paper no 62, 2005. In a further contribution on the precautionary principle this paper examines the his-
tory of the principle and the criticism levelled against it. The paper then examines the role that precaution has 
played in law, focusing on human exposure to lead and asbestos, and concludes that the precautionary principle 
should be considered an important element in modern environmental health law. The paper is online at http://
ssrn.com/abstract=831824. 
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Key research & reports  

http://www.pc.gov.au/research/annrpt/reglnrev0405/index.html
http://www.lse.ac.uk/collections/CARR/
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http://ssrn.com/abstract=831824


 

Volume 4, Issue  4 
  December 2005 

P A G E  5  
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Key research & reports ( c o n t i n u e d )  
Governance 
 O Lobel, ‘The renew deal: the fall of regulation and the rise of governance in contemporary legal 
thought’ (2005) 89, Minnesota Law Review, 342-470. This article argues that there is a false separation between 
centralised regulation (by the state) and deregulation. The article proposes that governance offers an alternative 
approach to guiding consideration of social problems and that best policy solutions have elements of both regu-
lation and deregulation. Thus, governance recognises the increased participation of non-state actors, public and 
private collaborations, allows diversity and competition, flexibility and non-coerciveness, as well as legal orches-
tration. These features are considered with reference to the legal fields of employment, environment and infor-
mation technology. The paper is online at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=723761. 
 
 B Hutter and J O’Mahony, The role of civil society organisations in regulating business, Discussion Pa-
per no. 26, Centre for Analysis of Risk and Regulation, London School of Economics and Political Science, 
2004. This paper discusses the changing concept of regulation that has moved from state-based intervention to 
other non-governmental forms of regulation (ie broader regulatory governance). In particular, the paper dis-
cusses an important part of this shift which is the attempts of governments to establish dialogue with civil society 
organizations (CSOs), the potential of CSOs to influence business and the limits to this. The paper is online at: 
http://www.lse.ac.uk/collections/CARR/  
 

Economic incentives 
 European Agency for Safety and Health at Work, Effectiveness of economic incentives to improve occu-
pational safety and health, European Agency for Safety and Health at Work, Brussels, 2005. This report dis-
cusses different types of economic incentives used to stimulate enterprises to invest in management of OHS, 
beyond what is already required by law. The report also discusses the assessment of their effectiveness, con-
cluding that this is not straightforward in practice and that systematic empirical assessments of existing incen-
tives are rare. The report is online at: http://agency.osha.eu.int/publications/forum/14/index.htm/view 
  
OHS support 
 Bomel, Occupational health and safety support systems for small and medium sized enterprises, Health 
and Safety Executive Research Report 410, Health and Safety Executive, Sudbury, 2005. This report describes 
an international review of OHS support systems for small and medium sized enterprises (SMEs). In particular, 
the review sought to identify OHS support models similar to the model proposed by HSE and their effectiveness. 
The report is online at http://www.hse.gov.uk.  
 
Performance targets 
 P Marlow, Literature review on the value of target setting, Health and Safety Laboratory Research Re-
port HSL/2005/40, Sheffield, 2005. This report examines the literature in relation the effects of target setting on 
OHS performance, the characteristics of targets that affect their value, the influence of target commitment and 
the use of incentives to achieve targets. The report is online at http://www.hse.gov.uk. 
 
Safe design 
 M Behm, ‘Linking construction fatalities to the design for construction safety concept’, (2005) 43 Safety 
Science, 589-611. This article reports on an analysis of US construction fatalities, identifying that 42% were 
linked to failures to address OHS at the design stage of the project. The article also discusses the characteristics 
of construction projects that lend themselves to risk reduction through safe design.  

 
Corporate reporting 
 G Melton, The public provision of health and safety information by UK top companies and 
major public bodies for 2004/2005, Health and Safety Executive Research Report RR388, Health and 
Safety Executive, Sudbury, 2005. This is the third in a series of studies to investigate the level and 
quality of OHS information made publicly available by the UK’s top companies, Government Depart-
ments and Agencies, NHS Trusts and Local Authorities. The study identified the issues reported, per-
formance and targets, and identified reporting exemplars. The report is online at:http://
www.hse.gov.uk 

http://Volume
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=723761
http://www.lse.ac.uk/collections/CARR/
http://agency.osha.eu.int/publications/forum/14/index.htm/view
http://www.hse.gov.uk
http://www.hse.gov.uk
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Occupational disease estimates 
 G Evans, D McElvenny, Burden of occupational cancer in Great Britain, Health and Safety Laboratory 
Research Report HSL/2005/33, Sheffield, 2005. Aiming to move beyond Doll and Peto based estimates, this re-
port presents the outcomes of a workshop assessing methodological approaches and data that might be used to 
estimate the future burden of occupational cancer. The report is online at: http://www.hse.gov.uk. 
 
 S Pickvance, J Karnon, J Peters and K El-Arifi, The impact of REACH on occupational health. Report 
prepared for the European Trade Unions, Institute for Research, Education and Health and Safety, School of 
Health and Related Research, University of Sheffield, UK, 2005. This report presents the findings of a study ana-
lysing the impact of the European Union’s REACH (hazardous substances) proposal on the health of the EU 
workforce. The report provides estimates of cases of occupational respiratory diseases and occupational skin 
diseases from exposure to hazardous chemicals that might be prevented by implementation of REACH. The re-
port is online at: http://hesa.etui-rehs.org/uk/newsevents/files/reach-sheffield-complet.pdf 
 
 NIOSH, Work-related lung disease (WoRLD) surveillance report, National Institute for Occupational 
Safety and Health, US, 2005. This report is the sixth in a series of occupational respiratory disease surveillance 
reports produced by NIOSH. It presents summary tables and figures of occupational respiratory disease surveil-
lance data focusing on various occupationally-relevant respiratory diseases, including pneumoconioses, occupa-
tional asthma and other airways diseases, and several other respiratory conditions. The report is online at: 
http://www2a.cdc.gov/drds/worldreportdata/ 
 
Hazardous substances 
 C Keen, A workplace survey on the control of task specific exposures to carcinogens, mutagens and re-
protoxins in the UK chemical industry, Health and Safety Laboratory Research Report HSL/2005/35, Sheffield, 
2005. This reports presents findings of a study to assess attitudes and awareness regarding control of exposure, 
typical control strategies for specific tasks and good practice. The report is online at http://www.hse.gov.uk. 
 
Occupational stress 
 D Rolph, ‘No worries? Employers duty of care for negligently inflicted stress’ (2005) 18(3) Australian 
Journal of Labour Law, 344-356. In the case Koehler v Cerebos (Aust) Ltd, the High Court of Australia found that 
an employer did not owe a duty of care in negligence to an employee not to inflict a stress-related psychiatric in-
jury on her. In reaching this conclusion, the High Court accepted that the terms of an employment contract should 
be considered in determining the existence and content of any such duty of care. This article critically examines 
this judgment observing that the facts of the case demonstrate that the stress caused by excessive workload, 
especially excessive, unpaid work, ought to be addressed, and draws some conclusions about the High Court’s 
decision in this case. 
 
 L Ala-Mursula, J Vahtera, A Linna, J Pentti and M Kivimäki, ‘Employee worktime control moderates the 
effects of job strain and effort-reward imbalance on sickness absence: the 10-town study’ (2005) 59 Journal of 
Epidemiology and Community Health, 851-857. This article reports on a study examining whether the level of 
control that employees have over their working time impacts on work stress and sickness absence. 
 
Musculoskeletal injuries 
 Z Whysall, C Haslam and R Haslam, A staged approach to reducing musculoskeletal disorders (MSDs) 
in the workplace, Research report 379, Health and Safety Executive, Sudbury, 2005. This study examined the 
applicability of the ‘stage of change’ approach to OHS interventions in the workplace, that is, tailoring interven-
tions according to managers’ and workers’ stage of change.  Tools were developed to assess individual worker 
and organisational stage of change towards reducing the risks of MSDs, and were administered and tested in a 
range of occupational sectors. Tailored interventions were found to be significantly more effective in promoting 
risk-awareness, behaviour change aimed at reducing MSD risks, and reducing self-reported musculoskeletal dis-
comfort. The report is online at: http://www.hse.gov.uk.  

 
 D Riley, R Graves and K Way, The development of the risk filter and risk assessment worksheets for 
HSG60(rev), Health and Safety Laboratory Research Report, HSL/2002/34, Sheffield, 2005. This report presents 
a new tool for assessing risk factors for work-related upper limb disorders (ULDs), for use by employers and 
workers, in conjunction with the Health and Safety Executive’s guidance document on ULDs.  
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Mining 
 Natural Resources and Mines, Reforms to the Queensland Mines Inspectorate, Queensland Govern-
ment, Brisbane, 2005. This report is the Queensland government’s response to the Minister for Natural Re-
sources and Mines review of the Mines Inspectorate. The report identifies reforms to be made in the areas of 
skills, training and access to expertise, structural changes, remuneration and conditions, methods of operation, 
performance management, health surveillance and data management, fundamental regulatory principles and pro-
tocols, provision of information and advice, and links with external bodies. The report is online at: http://
www.nrm.qld.gov.au/mines/inspectorate/pdf/reforms_inspectorate.pdf. 
 
Transport 
 J Beaulieu, The issues of fatigue and working time in the road transport sector, Working Paper, Interna-
tional Labor Office, Geneva. This paper discusses OHS issues associated with fatigue and working time in the 
road transport industry, and presents some examples of initiatives to address these concerns. The paper is online 
at: http://www.ilo.org/public/english/dialogue/sector/papers/transport/wp232.pdf 
 
 R Harley and A Cheyne, Review of key human factors involved in workplace transport accidents, Re-
search Report 398, Health and Safety Executive, Sudbury, 2005. Based on a review of the literature, this report 
presents findings in relation to the influence of  a range of human factors on workplace transport accidents, in-
cluding individual differences and personality, stress, fatigue and demands, training, competencies and selection, 
and safety culture and management processes. The report includes recommendations for research and improve-
ments in practice.  The report is online at http://www.hse.gov.uk. 
 
Call centres 
 K Norman, Call centre work – characteristics, physical and psychosocial exposures, and health related 
outcomes, National Institute for Working Life, Stockholm, 2005. This thesis describes work characteristics, physi-
cal and psychosocial exposures, and health related outcomes, for call centre operators in Sweden, based on a 
cohort study and cross-sectional survey. Issues identified included lack of task variation, call monitoring, deficien-
cies in workspace, keyboard and input device placement, emotional and cognitive demands, time pressure and 
musculoskeletal symptoms, low decision latitude and lack of social support. The thesis is online at: 
http://www.arbetslivsinstitutet.se/publikationer/en/samm_en.asp?ID=1591 
 
Workers’ compensation 
 National Academy of Social Insurance, Workers’ compensation: benefits, coverage and costs, 2003, Na-
tional Academy of Social Insurance, Washington, DC, 2005. This is the Academy’s eighth annual report and pro-
vides a national profile of workers’ compensation in the United States, bringing together data from the state-
based systems. The report presents information on the types of workers’ compensation benefits, employment 
covered, benefit payments, employer costs, trends in benefits and costs, and work injury, illness and death data. 
The methodology for determining data is also provided.  

Coal Operations Australia Ltd v Industrial Relations Commission of NSW & Rodney Dale Morrison [2005] 
NSWCA 346 
 
Powercoal Pty Ltd & Peter Lamont Foster v Industrial Relations Commission of NSW & Rodney Dale Mor-
rison [2005] NSWCA 345 
 
 In Regulation at Work 4(1) of 2005 we noted a challenge by two mining companies against the New 
South Wales Industrial Relations Commission’s powers to hear OHS prosecutions. On 10 October 2005 the New 
South Wales Court of Appeal dismissed the mining companies’ applications. 
 
 In the Powercoal case the mining company and one of its managers (the claimants) argued that Chapter 
III of the Commonwealth Constitution prevented criminal jurisdiction being conferred upon the New South Wales 
Industrial Relations Commission, because it argued that the predominant jurisdiction exercised by the Commis-
sion is arbitral and/or quasi legislative, and that under the separation of powers doctrine those functions were in-

R E G U L A T I O N  A T  W O R K  

Key research & reports ( c o n t i n u e d )  

Key cases  

http://www.nrm.qld.gov.au/mines/inspectorate/pdf/reforms_inspectorate.pdf
http://www.ilo.org/public/english/dialogue/sector/papers/transport/wp232.pdf
http://www.hse.gov.uk
http://www.arbetslivsinstitutet.se/publikationer/en/samm_en.asp?ID=1591


 

Volume 4, Issue  4 
  December 2005 

compatible with the exercise of criminal jurisdiction. The Court of Appeal accepted that the primary function of 
the Commission is arbitral, and that the combination of powers exercised by the New South Wales Industrial 
Relations Commission could not be conferred upon an institution by the Commonwealth Parliament (para [40]). 
The Court of Appeal decided, however, that there was nothing to prevent State Parliaments from conferring 
non-judicial powers on their courts provided the institutional integrity of the court has not been impaired through 
‘incompatibility of a fundamental character’ (para [48]). The mere fact that the Commission’s arbitral and judicial 
powers are not strictly separated does not impair the institutional integrity of the Commission (see paras [46], 
[48], [126] and [127]).  
 
 The claimants also argued that the Full Bench of the Commission failed to apply the criminal standard 
of proof beyond reasonable doubt when convicting each of the claimants, and that the Full Bench substituted its 
own views for the views of the trial judge, contrary to the restrictions on its appellate authority under section 191 
of the Industrial Relations Act 1996 (NSW) (see paras [53] and [54]). The Court of Appeal held that the Full 
Bench did not fail to apply the criminal standard of proof beyond reasonable doubt when convicting each of the 
claimants. In the context of the Full Bench’s judgment as a whole the fact that the Full Bench did not use the 
language of beyond reasonable doubt is of no significance. The Court of Appeal further held that the Full Bench 
had properly identified errors in the trial judge’s judgment, and did not merely substitute its decision for that of 
the trial judge. 
 
 It was also argued that the Full Bench did not use the appropriate test to determine whether or not it 
was ‘reasonably practicable’ under section 53(a) of the Occupational Health and Safety Act 1983 (NSW) in that 
it did not consider the relevant matters raised in the trial and appeal proceedings, particularly the findings of the 
trial judge and its own findings. Following Slivak v Lurgi (Australia) Pty Ltd (2001) 205 CLR 304 at [53] the Court 
of Appeal held that the Full Bench was entitled to rely on its own view of the facts when deciding whether meas-
ures were ‘reasonably practicable.’ 
 
 The manager argued that the Full Bench erred in its construction of section 50 of the 1983 Act. Section 
50 deems ‘each director of the corporation, and each person concerned in the management of the corporation’ 
to have contravened a provision of the Act which has been contravened by the corporation, unless the director 
or manager can show that they were not in a position to influence the conduct of the corporation in relation to 
the contravention; or that if they were in such a position, they exercised all due diligence to prevent the contra-
vention. The manager argued that the reference to persons ‘concerned in the management of the corporation’ 
did not extend to a person such as himself who is a manager of a colliery. It was argued that the section is di-
rected only to those persons at the highest levels of the corporation structure who were involved in the overall 
management of the corporation (see para [91]). The Full Bench had made a finding of fact that the manager 
had the highest level of supervisory control of all matters at the colliery and that he had ultimate supervisory 
control over all OHS matters at the colliery (see paras [92]-[94]). The Court of Appeal held that cases interpret-
ing the expression ‘management of a corporation’ in the Corporations Act were unlikely to be of any significance 
when interpreting the same expression in the OHS Act. In the OHS context, the relevant role of the manager is 
in respect of ‘any aspect of the operations of the company insofar as it raises safety considerations’ (para 
[102]), and the manager of the mine ‘was clearly within the scope of this purpose’. 
 
 The manager also argued that the Full Bench was wrong in finding that the defence in section 53 was 
not applicable to individuals prosecuted under section 50. The Court of Appeal held that ‘The Full Bench, not-
withstanding its view that section 53 could not be relied on by a personal respondent, did in fact make findings 
on the assumption that it could be’ (para [121]) and expressly found that the section 53 defence had not been 
made out. 
 
 In Coal Operations’ claimants made similar arguments in relation to the incompatibility of combining 
arbitral and judicial powers, the criminal standard issue, the substitution of views issue, and the section 53 de-
fences issue, and the Court of Appeal dismissed the applications. 
 
Skilled Engineering Limited v Glaxo Wellcome Australia Pty Ltd [2005] TASSC 86  
 The Supreme Court of Tasmania (Full Court) dismissed an appeal by Skilled Engineering (‘the em-
ployer’) against a decision rejecting Skilled Engineering’s claim for indemnification from Glaxo (‘the principal’) 
under section 134 of the Workers Rehabilitation and Compensation Act 1988 (Tas) in respect of compensation 
paid by Skilled Engineering to a worker injured in the course of his employment with Skilled Engineering. Sec-
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tion 134 provides that an employer can be indemnified by a third party in cases where the third party has liability 
to pay damages to an injured worker. The worker had been working for Glaxo under a labour hire arrangement.  
 
 Glaxo argued that section 134 only conferred rights against negligent parties ‘other than the employer’, 
and that because of sections 132 and 29 of the Act (which provided that a host employer can be liable to pay 
workers’ compensation) Glaxo was also the worker’s ‘employer’. Skilled Engineering argued that the reference 
to ‘the employer’ in section 134 referred only to the party who had actually paid compensation.  
 
 The Full Supreme Court found in favour of Skilled Engineering, and held that under the Act labour hire 
companies could claim indemnification from host employers. It held that while the term ‘employer’ included both 
a host employer and an employer, it could be used interchangeably in section 134 to refer to whichever party 
had paid the compensation that was the subject of the indemnity claim. If Glaxo’s argument was correct, it 
would mean that a labour hire firm could claim indemnification for compensation paid not by it, but by the host 
employer, and the court considered that this was not an outcome intended by the legislation.  
  
 Skilled Engineering’s claim, however, failed under another part of the Act (ss 138AA and AB) because 
the worker failed to meet the threshold requirements that damages are only payable by an ‘employer’ where a 
worker’s permanent impairment is at least 30 per cent. 
 
Atkinson v Gameco (NSW) Pty Limited [2005] NSWCA 338 
 A marketing manager sued his New South Wales-based employer (a manufacturer of gas burners) for 
common law damages for injuries suffered while the worker was visited the site of a prospective client in Thai-
land. While being shown around the premises of the Thai company, the marketing manager asked if he could 
climb into a tanker to inspect burner tubes. While climbing a ladder into the tanker, the ladder, which was inse-
curely secured at the top, fell backwards and the manager suffered serious back injuries. The manager argued 
that he was injured as a result of his employer breaching its non-delegable duty of care which included provid-
ing him with safe working conditions, a safe system of work, and safe plant and equipment. He further argued 
that the Thai company’s premises were unsafe, the tanker he climbed was unsafe and the Thai employee’s ac-
tion in telling him to climb the ladder was a breach of his employer’s duty of care to him. He also argued that his 
employer breached its duty of care by failing to provide him with appropriate training in assessing risks and in 
safe procedures, particularly when developing new premises in developing countries. The Court of Appeal con-
firmed that the employer’s duty was not absolute in nature, but rather encompassed an obligation to take rea-
sonable steps for the safety of its workers. The Court accepted that the Thai company was negligent in indicat-
ing that the manager could climb the ladder – but the central issue in this case was whether that negligence fell 
within the scope of the employer’s duty of care. The Court of Appeal held the employer not to be negligent. The 
Court observed that the employer had no opportunity to inspect the Thai premises and the worker was there for 
a relatively short time. The employer had no knowledge of the particular danger and little capacity to protect the 
manager from the danger that materialised. Thus, the scope of the employer’s duty did not extend to the Thai 
client’s premises. The Court of Appeal also suggested that even if the manager had received risk assessment 
training, he would not have been able to judge whether the ladder had been secure because the bolt holes were 
not visible from the ground.  
 
Inspector Bestre v T & T Pty Ltd [2005] NSWIRComm 392 
 A New South Wales WorkCover inspector prosecuted an employer who operated a licensed bar and 
restaurant after a patron fell out of a large second floor sash window and landed on a metal awning, and also 
issued a prohibition notice ordering the employer to cease opening the window until they could be fixed with an 
opening that prevented people from falling out of the window. Two weeks after the notice was issued an inspec-
tor noticed the windows were open, and charged the employer under section 94 of the Occupational Health and 
Safety Act 2000 (NSW) for contravening a prohibition notice. The Chief Industrial Magistrate fined the employer 
$5,000 for each offence (general duty offences – maximum fine $550,000 - and the section 94 offence – maxi-
mum fine $110,000), and fined the relevant director $5,000 for director’s offences under section 26(1) 
(essentially the same as section 50 of the 1983 Act discussed above). The Full Bench of the New South Wales 
Industrial Relations Commission in Full Session found that the level of fines was too low, and fined the em-
ployer $15,000 for the general duty offence and $20,000 for the section 94 offence, on the basis that the latter 
offence, ‘which itself stems from the commission of an earlier offence and exhibits blatant disregard for the im-
portant social purposes of the Occupational Health and Safety Act, must be viewed in a most serious light’(para 
[12]). 
 

Key cases ( c o n t i n u e d )  



 

Volume 4, Issue  4 
  December 2005 

Key cases ( continued ) 

P A G E  1 0  R E G U L A T I O N  A T  W O R K  

Other cases to note 
 WorkCover Authority of New South Wales (Inspector Wilson) v Chubb Security Australia Pty Limited [2005] 
NSWIRComm 263 - the New South Wales Industrial Relations Commission in Court Session accepted that Chubb, 
which provided security services to clients, was conducting its undertaking when it directed a sub-contractor to at-
tend the premises of a client and pick up and deliver cash to the client. The Commission also broadly interpreted 
the expression ‘employer’s place of work’ to include the client’s premises, because the sub-contractor was carrying 
out the work ‘in a place directly affected by ongoing directions from Chubb arising from a system of work put in 
place and continuing to be done by Chubb’s employees’ (para [43]). 
 
 Cahill v State of New South Wales (NSW Police) [2005] NSWIRComm 33 (liability) and Cahill v State of 
New South Wales (NSW Police) No 2 [2005] NSWIRComm 400 (penalty) together provide an example of a trade 
union prosecution in New South Wales. 
 

 The assumption that workers have a single employer has underpinned occupational health and safety 
(OHS) regulation in Australia. Although the OHS statutes incorporate general duty provisions that include duties on 
employers and self-employed persons to ensure the OHS of employees and persons other than employees, and 
provisions creating criminal offences for corporate officers with particular responsibility for OHS offences committed 
by a corporation, increasingly complex organisational structures can make it difficult to identify and hold legally ac-
countable those with genuine control over the use of assets and decision making power in relation to OHS matters. 
 
 A new working paper by the Centre’s Adjunct Professor Richard Johnstone with Therese Wilson examines 
how the OHS statutes apply to various configurations of ‘the employer’. Working paper 41, titled Take me to your 
employer: the organisational reach of occupational health and safety regulation, can be accessed online at: http://
www.ohs.anu.edu.au/publications/index.php. Following is a précis of the paper but readers should refer to the work-
ing paper for a full analysis of the relevant legal obligations and case law, as well as supporting references. 
 
 In the Australian OHS statutes, ‘employers’ tend to be defined contractually: as ‘the other party to a contract 
of employment’ and in some instances other types of contracts focused on training. Thus, the legal definition of em-
ployer is not the same as the economic or sociological notion of the ‘enterprise’ or ‘organisation’, nor with the physi-
cal site (the workplace) where work is carried out. At the heart of the employer-employee relationship is the right to 
control the manner in which work is carried out. Thus an ‘employer’ is defined in the OHS statutes variously as a 
person who employs another person under a contract of service; as a person who ‘conducts a business or under-
taking for gain or reward’ and ‘in the conduct of the business or undertaking engages another person to do work, 
other than under a contract of services, for or at the direction of the person’; as ‘a person who employs persons un-
der contracts of employment or apprenticeship’; as ‘a person who employs one or more other persons under con-
tracts of employment’ or under contracts of training; or as ‘a person by or for whom a worker is engaged or works’ – 
thereby including principals engaging independent contractors. 
 
 Although the definitions differ, essentially an employer is a person who employs another person under a 
contract of employment. In some statutes, contracts of apprenticeship or training are included, and in the Northern 
Territory an employer includes principals engaging contractors. In other words, there must be ‘a contractual nexus 
between employer and employee’. One consequence of the contractual focus is that it can have the effect of disem-
bedding the employment relationship from the organisational context within which the work is performed. In a labour 
hire arrangement, for example, the services provided by the employee of the labour hire agency will be directed at 
the client or host firm who will generally not have a contractual relationship with the employee, but with the agency 
(although, of course, the agency benefits from the employee’s efforts because it will be remunerated by the host). 
 
 Self-employed persons, like employers, must ensure the OHS of persons who are not employees. A ‘self-
employed person’ is defined negatively in relation to the contract of employment: a ‘self-employed person’ is some-
one who works for gain or reward otherwise than under a contract of employment or apprenticeship, whether or not 
employing others; or as a person who (a) conducts a business or undertaking for gain or reward; and (b) in the con-
duct of the business or undertaking is not an employer or worker. All but two of the statutes refer to the self-
employed ‘person’, suggesting that the self-employed person can be a natural person or corporation. The OHSA 
(NSW) refers to a self-employed person as being an ‘individual’ and the OHSA (ACT) as a ‘natural person’, indicat-
ing that self-employed persons in those jurisdictions must be natural persons. 
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 Prima facie these definitions appear to envisage a single entity employer or self-employed person. This 
begs the question as to exactly how the general duties in the OHS statutes operate when the employer or self-
employed person is not a sole proprietor or a single corporate entity: for example where various business organi-
sations are linked in a contractual chain or network; where operations are run by a partnership, unincorporated 
association or joint venture; where the ostensible employer is an entity within a larger corporate or organisational 
structure; or in situations where the person or entity responsible for engaging or employing workers is different to 
the person or entity with control over assets and decision-making concerning OHS. 
 
 There has been a worldwide trend, from the 1980s, for corporations to decompose into separate corpo-
rate entities. For example, corporations may disintegrate, or purchase a majority shareholding in other corpora-
tions, so that companies form a group in which the holding company and subsidiaries have an independent cor-
porate existence within the larger corporate group structure. There may be over a hundred subsidiaries, and 
some entities may be subsidiaries of a subsidiary. The group is bound together through the holding company’s 
ownership of shares in the subsidiaries. In such complex arrangements, the notion of an employer responsible for 
the OHS of its workers has become more challenging with the growing complexity of organisational structures 
themselves. 
 
 It is also common practice for corporations to outsource tasks and functions to smaller organisations, po-
sitioning themselves at the top (or centre) of networks or pyramids of smaller suppliers, over which they exert re-
mote control. In particular, construction, road transport and parts of manufacturing have a high incidence of the 
use of contractual chains or networks. For example, motor vehicle manufacturers typically purchase parts from 
independent suppliers, and once the car is assembled it is sold via distributorships or franchises by independent 
companies. Organisations at the top end of contractual chains, or at the centre of these networks, can exercise 
significant power and control over the operations, and working conditions, of others party to the arrangements. 
 
 A third way in which capital units, or firms, can be linked together within an ‘economically integrated 
group’ occurs when one entity exercises authority over other units, even though the controlling unit does not have 
a majority shareholding, or a contractual link, with the controlled units. Such authority can arise from partial own-
ership, where a minority shareholding, while not providing legal control through majority voting power, is never-
theless sufficient to provide the controlling firm with managerial control; or may accrue to a creditor, or the holder 
of a floating charge. 
 
 The key point in all of these situations is that the provider of capital investment retains the separate iden-
tity from the productive organisation, whilst at the same time playing a governing role in the organisation. Each of 
these developments raise difficult issues for labour regulation. While these complex economic organisations are 
bound together by ties of ownership, contract and authority which could easily be integrated within one capital 
unit, and might be regarded as quasi firms, these groups in fact comprise distinct legal entities which in law are 
regarded as independent persons. 
 
 Members of a group cannot be held responsible for the acts or omissions of other members without con-
tradicting the basic principles of legal responsibility. One company can only be liable for its own torts or breach its 
own contracts, not those of other companies or independent contractors with which it has close economic ties. 
This engenders a serious problem for the application of the principle of group responsibility. In short, the group 
does not hold obligations to workers, but rather obligations are held by each capital unit within the group (a corpo-
ration or an individual sole trader), and each is civilly and criminally liable for its own acts or omissions (including 
vicarious liability for those of its employees or agents), but not those of the other capital units. And, in contractual 
chains or organisational networks, the large organisation at the peak or centre of arrangements is a legal entity 
distinct from all the other parties in the chain or network, and even though it may exercise considerable power 
over the other parties generally is not legally accountable for contraventions of legal obligations by the other par-
ties. 
 
 The working paper, Take me to your employer, examines how the OHS statutes apply to various configu-
rations of ‘the employer’, where the employer is part of a contractual chain or business network; a partnership; an 
unincorporated association; a joint venture; part of a larger corporate group structure; or is in other ways separate 
from the person or entity with control over assets and decision-making concerning OHS. In examining these fun-
damental legal issues, the authors explore the extent to which the Australian OHS statutes impose liability on the 
‘group’ or part of the group, rather than simply on single capital units: that is, they consider whether each firm is 
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only responsible for its own contraventions of the OHS statutes, or whether it may, in certain circumstances, be 
responsible for the acts or omissions of other firms, such as subsidiaries, independent contractors, or franchi-
sees. 
 
In particular, the working paper examines how: 
•  criminal liability for contraventions of obligations in the OHS statutes is attributed to the two ‘units’ around

 which chains, networks and groups are built, that is to individuals and corporations (including the  
 corporate employer and corporate officers); 
•  the OHS statutes contain provisions which might ensure that each employer or self-employed person in a 

 contractual chain or an organisational network owes general duties to ensure the OHS of other firms    
(themselves self-employed persons or employers) in the contractual chain or organisational network; 

• the application of these provisions in the OHS statutes imposes some degree of ‘group liability’,  
 principally through the wide reach of the duties (including through various ‘deeming’ provisions) and their 
 non-delegability; 
• a worker can concurrently be owed duties by two, sometimes more, ‘employers’, or by a series of 
 ‘employers’ and ‘self-employed persons’; 
• duties are owed in the specific case of franchisors under some of the OHS statutes; 
• the structure of partnerships means that there is unlikely to be difficulty imposing duties on those  
 engaging or employing workers; and that other individuals or entities (‘true employers’ and decision  
 makers in relation to OHS) are unlikely to be able to hide behind partnerships to avoid liability because 
 the State Partnership Acts render partners jointly liable for all debts and obligations of the firm and for 
 one another’s acts and omissions; 
• there may be difficulties in determining who the employer is in the case of unincorporated associations 
 (such as sporting clubs), given that the association itself has no separate legal status, but that committee 
 members may be deemed to have entered into contracts with employees, and may therefore be the  
 employer for the purpose of OHS legislation; 
• in the case of a joint venture, it may be unclear exactly who owes the duty of care under the OHS  
 statutes, or it may not be easy to impose liability on one joint venturer who may have assets and  
 decision-making power in relation to OHS, but who may not be the one to engage or employ the workers; 
• companies associated by common or interlocking shareholdings, and allied to unified control or capacity 
 to control, might avoid the imposition of a statutory OHS duty of care and whether a regulatory response 
 is possible to ensure that liability is not avoided. 
 
 In summary, the working paper explores two dimensions of the Australian OHS statutes which enable 
statutory duties to reach more than one employer or self-employed person within a corporate group or network. 
First, most of the OHS statutes contain provisions extending the reach of the employer’s duty beyond the em-
ployer’s employees. One legislative technique is to deem contractors and their employees to be employees of the 
principal contractor. Another imposes duties on employers and self-employed persons to persons who are not 
employees, so that employers and self-employed persons can be responsible for the OHS of firms, and those 
they engage, lower in the contractual chain. These duties are non-delegable, meaning that the principal contrac-
tor cannot seek to delegate OHS duties to firms lower in the contractual chain. 
 
 Second, the paper explores the far-reaching Victorian ‘shadow officer’ provisions which can be applied to 
remove difficulties and doubt as to the liability of partners in a partnership, officers of unincorporated associa-
tions, joint venturers, and holding and subsidiary companies within corporate groups. While the provisions can be 
argued simply to confirm that a partner who fails to take reasonable care in relation to OHS will be guilty of an 
offence, the authors demonstrate that there are very real benefits to having ‘shadow officer’ provisions which re-
move uncertainties about the liability of unincorporated associations, joint ventures and corporate groups. Indeed, 
the Victorian corporate officer provisions have the potential to extend liability to individuals and other entities 
within organisational structures, where those individuals and entities make or participate in making decisions that 
affect the whole or a substantial part of the organisation’s business, and are responsible for an OHS offence hav-
ing been committed, due to their failure to take reasonable care. The authors suggest that similar provisions 
should be included in all OHS statutes, to overcome at least some of the barriers limiting group responsibility for 
OHS statutory duties. 
 
The full working paper can be found at the Centre’s website at: http://www.ohs.anu.edu.au/publications/index.php 
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