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 This is the tenth edition of the Centre’s Newsletter which is produced as part 
of its mission to monitor and report on developments in OHS regulation. This edition 
includes the regular updates on OHS regulatory developments, important new re-
search and reports, and significant recent cases. We welcome readers’ suggestions 
on articles, books and reports that might be included in forthcoming newsletters. If 
you have any suggestions, please email us at nrcohsr@anu.edu.au. 
 

 
Workshop on reasonably practicable and risk management 

 In our last newsletter we reported on the Centre working paper ‘Reasonably 
Practicable’ and Risk Management – Complementary or Diverging Concepts. This 
paper examines the relationship between the concept of ‘reasonably practicable’, 
under Australian OHS legislation, and the risk management principles incorporated 
in OHS legislation. In November, the Centre hosted a workshop for Australian OHS regulators 
to discuss these issues. Participants identified a number of possible implications for OHS stan-
dards development and guidance in this area. These included: 
 
• the need for clear and consistent definitions for and application of key terms such as rea-

sonably practicable, hazard, risk, risk assessment, risk control, hierarchy of control, likeli-
hood/probability of risk;  

• the value of establishing generic risk management obligations to encourage duty holders to 
address risks holistically and to avoid the need to repeat risk management provisions in leg-
islation for specific risks - this might involve integrating risk management principles in the 
general duties in the OHS statutes;    

• emphasising that the focal point of risk management should be determining preventive 
measures, based on a full understanding of the risk(s); 

• that it should not be necessary to apply a risk management process to OHS problems where 
regulations or approved codes of practice clarify the OHS outcomes needed to eliminate or 
minimise risks, and these are implemented -  this approach would require regs and/or codes 
that clearly define performance outcomes for risk control. 

 
 The working paper on reasonably practicable and risk management is online at 
http://www.ohs.anu.edu.au. 
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New Centre publication 

A new Centre working paper (number 31) on Best Practice Rail Safety Regulation will be online in Janu-
ary at http://www.ohs.anu.edu.au. 

 
Further information about the Centre and this newsletter 
  

You can find further information about the Centre at: http://www/ohs.anu.edu.au. If you are not a sub-
scriber to this newsletter, you can subscribe on http://www.ohs.anu.edu.au/publications/subscribe.html. 

 
Readers interested in the Regulatory Institutions Network, of which this Centre is part, can explore the 

RegNet website at http://regnet.anu.edu.au. 
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R E G U L A T I O N  A T  W O R K  

 International news 
 
Europe – The European Commission has issued a consultation document seeking public com-
ment on what action should be taken to combat the growing number of musculoskeletal disor-
ders (MSDs) including back and overuse injuries. While these disorders are covered by general 
EU OHS legislation, most of it is now over a decade old and only some member states have 
passed laws specific to work-related MSDs. The Commission’s paper asks whether changes are 
needed to the existing legislative framework and, if so, whether this should address ergonomic, 
work organisation or psychosocial risks. The First-Phase Consultation of Social Partners on 
Musculoskeletal Disorders at Work is online at: 
http://europa.eu.int/comm/employment_social/news/2004/nov/musculoskeletaldisorders_en.pdf. 
 
 
Also in Europe – A framework agreement on work-related stress was signed by the European 
social partners ETUC, UNICE, UEAPME and CEEP in October 2004. The agreement lays down 
a general approach to preventing, eliminating and managing stress factors (stressors), with spe-
cific reference to work organisation, work content and the working environment. The employer’s 
responsibility is spelled out, as well as the need for participation and cooperation by workers and 
their representatives in the practical implementation of measures to reduce stress. More informa-
tion is online at: http://tutb.etuc.org/  

http://www.ohs.anu.edu.au
http://www.ohs.anu.edu.au
http://www.ohs.anu.edu.au/publications/subscribe.html
http://regnet.anu.edu.au
http://europa.eu.int/comm/employment_social/news/2004/nov/musculoskeletaldisorders_en.pdf
http://tutb.etuc.org/
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Europe - The Competitiveness Council of Europe reached political agreement in September on the proposal to 
amend the Machinery Directive (Directive 98/37/EC related to the approximation of the laws of the Member 
States on the safety of machinery for occupational and non-occupational use). Further information is online at: 
http://tutb.etuc.org/uk/default.asp 

UK – The Health and Safety Executive’s 2004 Offences and Penalties Report provides detailed information on 
enforcement activity in the past year. In particular, it names all those convicted of OHS offences and provides 
information about offenders’ OHS performance with the aim of motivating improvement. The report also in-
cludes examples of people talking about how OHS incidents have affected them personally. The report is online 
at http://www.hse.gov.uk. 

Australia – The research brief titled Workplace Death and Serious Injury: a Snapshot of Legislative Develop-
ments in Australia and Overseas, produced by the Commonwealth Parliamentary Library, discusses legislative 
developments in relation to industrial manslaughter, against the back-drop of the introduction of a Private Mem-
ber’s Bill into Federal Parliament. The brief is online at                                
http://www.aph.gov.au/library/pubs/RB/2004-05/05rb07.htm 

Australia – The Federal Government will be reintroducing the Building and Construction Industry Improvement 
Bill to Parliament during 2005. The Bill is online at: 
http://www.workplace.gov.au/WP/Content/Files/WP/WR/Legislation/bciiBill2003.pdf 

 

Also from NOHSC – Public comment on proposed amendments to the Adopted National Exposure Standards 
for Atmospheric Contaminants in Occupational Environment [NOHSC:1003 (1995)] opened in October 2004 
and closes on 31 January 2005. A Public Consultation Paper which provides a description of the proposed 
amendments is online at http://www.nohsc.gov.au. 

Commonwealth employment – Comcare has issued The Employer Guide to Amendments to the Occupational 
Health and Safety (Commonwealth Employment) Act 1991 and a companion Employee Guide to Amendments 
to the Occupational Health and Safety (Commonwealth Employment) Act 1991. The guides explain the details 
of the amendments. They are online at http://www.comcare.gov.au. 
 
New South Wales –  The NSW Government has sought public comment on a draft Occupational Health and 
Safety Legislation Amendment (Workplace Fatalities) Bill. The Bill would introduce new penalties for breaches 
of the Occupational Health and Safety Act 2000 that result in workplace deaths. The Bill is based on the recom-
mendations made by the expert legal panel set up to advise the NSW Government on the best ways to 
strengthen the state's OHS laws and punish instances of workplace death (see Regulation at Work 3(3)). The 
Bill provides for maximum penalties of $110,000 (for first offences) and $165,000 (for subsequent offences) for 
individuals (including directors and managers), and $1.1 million and $1.65 million for corporations. It also pro-
vides for up to two years' imprisonment for first time offenders and five year terms for subsequent offenders. 
The Bill establishes five aggravating factors that a court must take into account when sentencing: (1) that the 
risk to safety was reasonably foreseeable; (2) that there were feasible measures reasonably available to the 
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Developments in regulation  

R E G U L A T I O N  A T  W O R K  

Australia – The National Occupational Health and Safety Commission (NOHSC) is in the proc-
ess of revising the Code of Practice for the Safe Removal of Asbestos [NOHSC:2002(1988)], 
Guidance Note on the Membrane Filter Method for Estimating Airborne Asbestos 
Dust[NOHSC:3003(1988)], and drafting a new Code of Practice for the Management and Control 
of Asbestos in Workplaces, which is based on the Guide to the Control of Asbestos Hazards in 
Buildings and Structures [NOHSC:2002(1988)]. Draft versions of these documents were re-
leased for public comment earlier this year and due to extensive public comment are undergoing 
significant redrafting with the aim of releasing final versions in the first part of 2005. When com-
plete the documents will be online at http://www.nohsc.gov.au. 

http://tutb.etuc.org/uk/default.asp
http://www.hse.gov.uk
http://www.aph.gov.au/library/pubs/RB/2004-05/05rb07.htm
http://www.workplace.gov.au/WP/Content/Files/WP/WR/Legislation/bciiBill2003.pdf
http://www.nohsc.gov.au
http://www.nohsc.gov.au
http://www.comcare.gov.au
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offender to prevent or mitigate risk; (3) that the risk from the breach could have caused serious injury or death; 
(4) that death or serious injury was caused by reckless or negligent conduct; and (5) that the employer gained a 
financial advantage by not implementing safe systems of work. The Bill allows limited rights of appeal from the 
Industrial Relations Commission in Court Session to the Court of Criminal Appeal in relation to aquittals that are 
overturned by the Commission on appeal and appeals against terms of imprisonment. The draft Bill is online at 
http://www.workcover.nsw.gov.au. 

 

Also in New South Wales - The NSW Parliament has passed an amendment to the state’s OHS statute ex-
tending the timeframe for launching prosecutions where an employer fails to report a serious incident. The 
Workers’ Compensation and Other Legislation Amendment Bill is online at http://www.parliament.nsw.gov.au/. 

Queensland – New regulations have been made under Queensland’s Coal Mining Safety and Health Act 1999 
and Mining and Quarrying Safety and Health Act 1999. The Mining Legislation Amendment Regulation (No. 1) 
2004 makes a number of amendments in relation to notification of incidents, communication systems, electrical 
installations, health assessments, isolating and tagging, asbestos, gas monitoring and other matters. The regu-
lations are online at http://www.legislation.qld.gov.au/OQPChome.htm. 
 
South Australia – The Occupational Health, Safety and Welfare Regulations 1995 have been amended to re-
duce the occupational noise exposure standard from 90 decibels to 85 decibels, supported by adoption of the 
National Code of Practice for Noise Management and Protection of Hearing at Work. The new standards are 
online at http://www.eric.sa.gov.au 

Also in South Australia - An independent member of SA's Legislative Council has drafted the Occupational 
Health, Safety and Welfare (Industrial Manslaughter) Amendment Bill 2004 which provides for $500,000 fines 
and 20-year gaol terms for employers and senior officers who negligently or recklessly contribute to a work fa-
tality.  An employer would be considered reckless if  the governing body of the company intentionally, knowingly 
or recklessly carried out the conduct leading to the fatality, or expressly, tacitly or impliedly authorised the con-
duct; a corporate culture existed within the company that directed, encouraged, tolerated or led to the conduct; 
or the company failed to create and maintain a corporate culture that required compliance with the state’s OHS 
statute. More information is online at http://www.xen.net.au/. 

Tasmania - amendments have been made to the Code of Practice for Risk Management of Agricultural Shows 
and Carnivals (COP012). The new code is online at http://www.wst.tas.gov.au/node/WST.htm. 

 

 

R E G U L A T I O N  A T  W O R K  

Developments in regulation( c o n t i n u e d )  

 

New South Wales - The Road Transport (General) Bill 2004 recently introduced to NSW Parlia-
ment would extend liability for road transport breaches to all parties in the supply chain. In particu-
lar, the aim is to improve compliance with load restraint, mass and dimension requirements for 
heavy vehicles, as well as with fatigue and driving hours obligations. The Bill would extend respon-
sibility from truck drivers and/or operators to consignors, loaders, packers and owners, establishing 
a chain of responsibility throughout the road transport supply chain. The Bill provides for improve-
ment notices and formal warnings, as well as intervention orders, licensing and registration sanc-
tions, prohibition orders and commercial benefits penalties. The Bill is online at: 
http://www.parliament.nsw.gov.au/ 

 

http://www.workcover.nsw.gov.au
http://www.parliament.nsw.gov.au/
http://www.parliament.nsw.gov.au/
http://www.legislation.qld.gov.au/OQPChome.htm
http://www.eric.sa.gov.au
http://www.xen.net.au/
http://www.wst.tas.gov.au/node/WST.htm
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Developments in regulation( c o n t i n u e d )  

Victoria – As we go to press, the Occupational Health and Safety Bill 2004 has just been passed by the upper 
house of the Victorian Parliament. The Bill repeals the 1985 OHS statute and is online at 
http://www.workcover.vic.gov.au. Key matters addressed are: 

• streamlining the objects of the Act and specific reference to the health and safety of members of the public (s 
2); 

• establishing principles of health and safety protection emphasising the range of persons to be protected, the 
responsibility of persons with control or management of matters giving rise to risk, employers and self-
employed persons to be proactive, exchange of information between employers and employees, and encour-
aging employee representation on OHS issues (s 4); 

•  setting out the functions and powers of the Victorian WorkCover Authority (ss 7-11); 

• providing for enforceable undertakings (ss 16-17); 

• conferring on the Authority (and its inspectors) the power to give advice to persons with legal obligations with-
out incurring liability (s 18); 

• establishing the Occupational Health and Safety Advisory Committee, its membership and functions (s 19); 

• clarifying that where Part 3 (the general duties) or regulations require a person to ensure health and safety ‘so 
far as reasonably practicable’ that the duty requires the person to: eliminate or reduce risks so far as is rea-
sonably practicable, and in determining what is reasonably practicable regard must be had to: (a) the likeli-
hood of the hazard or risk concerned eventuating; (b) the degree of harm that would result if the hazard or risk 
eventuated; (c) what the person concerned knows, or ought to reasonably know, about the hazard or risk and 
any ways of eliminating or reducing the hazard or risk; (e) the cost of eliminating or reducing the hazard or risk 
(s 20); 

• establishing the general duties of employers to employees and independent contractors, employers to other 
persons, self-employed to other persons, employees, other persons who manage or control workplaces (to 
any extent), designers of plant (which apply to plant used for a purpose for which it was designed), designers 
of buildings or structures to be used as workplaces, manufacturers and suppliers of plant or substances, per-
sons who install, erect or commission plant (ss 25–31); 

• making it an indictable offence for a person, without lawful excuse, to recklessly engage in conduct that places 
or may place another person at a workplace in danger or serious injury (s 32); 

• establishing the employer’s duty to consult employees in identifying or assessing hazards or risks, and in mak-
ing decisions about measures taken to control risks (s 35); 

• requiring notification of certain incidents including those resulting in death or exposure of a person to an imme-
diate risk (ss 37-39); 

• making it an indictable offence to conduct an undertaking at a workplace that is not licensed or registered if 
regulations require that (s 40); 

•  making it an offence to use plant or a substance at a workplace if those things are not licensed or registered        
and regulations require that;  

• making it an offence to carry out an activity at a workplace by a person who is not licensed or registered, with      
out supervision by a person with prescribed qualifications, or by a person with a permit or certificate of compe-
tency, if regulations require any of those (ss 40-42); 

 

http://www.workcover.vic.gov.au
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• providing for representation of employees including representation across multiple employers, the election of 
health and safety representatives and OHS committees, and their functions and powers (ss 47-66 & 72); 

• requiring initial and refresher training for health and safety representatives (s 67); 

• providing for entry permits for authorised representatives of registered employee associations and condi-
tions of entry to places  (ss 79-94); 

• establishing powers relating to improvement and prohibition notices (which includes powers in relation to 
activities that might occur and, if so, will involve an immediate threat) (ss 110-118); 

• maximum monetary penalties of $920,250 for corporations and 184,050 for individuals;  

• providing for new, non-pecuniary penalties including adverse publicity orders, an order to carry out a speci-
fied project, and health and safety undertakings given to the court which may include conditions to engage 
an approved OHS consultant, to develop a systematic approach to OHS management or arrange an OHS 
audit (ss 135-138); 

• providing that compliance with a ‘compliance code’ or regulation is taken to be compliance with a duty or 
obligation, to the extent that regulation or code relates to that obligation (s 152).    

R E G U L A T I O N  A T  W O R K  

Developments in regulation( c o n t i n u e d )  

 

 

Also in Victoria – The Coroner’s Court has established a specialist unit to improve and widen the scope of 
investigations of work-related deaths. 

Western Australia – Amendments to the Occupational Safety and Health Act 1984 will increase penalties 
for OHS offences, from the previous maximum penalty of $200,000 for a general duty of care breach by a 
non-employee, to  a penalty of up to $500,000 for a corporation convicted of the most serious offence (first 
offence) or $625,000 for a subsequent offence. Offenders may also be gaoled for ‘gross negligence’ where 
there is disregard for the likelihood of death or serious harm occurring and where death or serious injury 
results from the contravention. The amendments also introduce enforceable undertakings and allow the 
courts to make an order for an offender to enter into an undertaking with the WorkSafe Commissioner to 
take action, such as remedying or publicising details of the offence or punishment imposed. In other amend-
ments, elected and qualified OHS representatives will be able to issue provisional improvement notices 
(PINs) where they believe there is a breach of the OSH Act or regulations. More information is online 
http://www.safetyline.wa.gov.au/ 

Western Australia - The Mines Safety and Inspection Amendment Bill 2004 passed through WA's Parlia-
ment in November. The Bill was the result of a statutory review of the Mine Safety and Inspection Act, con-
ducted alongside the review of the State's OSH Act. The Act is online at http://www.parliament.wa.gov.au/. 

Also in Western Australia - New regulations covering tilt-up and pre-cast concrete construction activity will 
come into effect on 1 January 2005. The regulations will be supported by a code of practice and an accred-
ited training course on the tilt-up process. More information is online at http://www.safetyline.wa.gov.au/ 

http://www.safetyline.wa.gov.au/
http://www.parliament.wa.gov.au/
http://www.safetyline.wa.gov.au/
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UK - The Health and Safety Executive (HSE) has established two new guidance sites on its website 
(http://www.hse.gov.uk) - for risk management and for management of occupation stress. The Risk Manage-
ment site discusses legal obligations relating to the assessment and management of risks and provides links to 
various HSE guides. The Stress site provides advice about  tackling work-related stress and links to the guid-
ance documents Tackling Work-related Stress: A Guide for Employers (HSG218) and Real Solutions, Real Peo-
ple, as well as other guides for workers. 
 

 
Scandinavia - Nordic countries have set up an international scoreboard of the national policies implementing 
the European Strategy 2002-2006 on occupational health and safety. The aim is to give an overview of some of 
the actions taken in different States (Denmark, Finland, Iceland, Norway and Sweden) and to monitor how they 
perform in relation to the main objectives of the strategy. The scoreboard is built on a principle of self-reporting 
by the participating States. More information is online at: 
http://tutb.etuc.org/uk/newsevents/newsfiche.asp?pk=206 
 
USA – The National Institute of Occupational Safety and Health (NIOSH) has issued the latest edition of its 
Worker Health Chartbook, 2004 which describes occupational morbidity and mortality in the United States, in-
cluding more than 400 figures and tables describing the magnitude, distribution, and trends of the nation’s occu-
pational injuries, illnesses, and fatalities. Specific attention is paid to high risk industries and occupations. The 
chartbook is online at http://www.cdc.gov/niosh/docs/chartbook/ 
 
Australia – The Ministerial Inquiry - Occupational Health and Safety Systems and Practices of BHP Billiton Iron 
Ore and Boodarie Iron Sites in Western Australia and Related Matters, called after three fatal incidents at BHP 
Billiton Iron Ore sites in Western Australia, has found that a number of factors adversely affected OHS at these 
sites. The report of the inquiry made 32 recommendations for improving OHS practices. Key issues highlighted 
were: a clash between safety and profitability with the latter holding sway; shortcomings in systems for analysing 
hazards and minimising risks which were significant with dangerous circumstances and dangerous plant; terms 
of contractual relationships and payment structures affecting safe systems and practices; not all managers or 
supervisors understood and implemented safety policy and communicated positively on the subject; issues be-
tween award or collective bargaining employees and management; lack of planning and good practice in fatigue 
management; and the impact of staffing levels on OHS. The report is online at: 
http://www.ministers.wa.gov.au/brown/index.cfm?fuseaction=features.main 
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Other developments 
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Netherlands - The Dutch Presidency of the European Union together with six of the top represen-
tative industry bodies in the European construction industry have signed a landmark declaration 
committing them to specific measures to improve the sector’s OHS standards. The Bilbao Decla-
ration, which was signed at the European Construction Safety Summit in November 2004 sets out 
five key actions to raise OHS standards. These are: integrating OHS standards into procurement 
policies, supported by guidelines for purchasing goods and services; ensuring OHS is taken into 
account at the design and planning stages of construction projects; site inspections to encourage 
compliance with OHS legislation; developing guidelines to help businesses (especially SMEs) 
comply with legislation; social dialogue and agreements on training and incident reduction targets. 
 More information is online at http:// agency.osha.eu.int/ 

http://www.hse.gov.uk
http://agency.osha.eu.int/
http://tutb.etuc.org/uk/newsevents/newsfiche.asp?pk=206
http://www.cdc.gov/niosh/docs/chartbook/
http://www.ministers.wa.gov.au/brown/index.cfm?fuseaction=features.main
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Key research & reports  

 
Standards setting 
 
 M Cuellar, Rethinking regulatory democracy, Research paper, Stanford Law School, Stanford Univer-
sity, 2004. This paper examines the nature and uptake of ‘public comment’ in rule making by US regulatory 
agencies. While its focus is regulation of financial privacy, nuclear regulation and campaign finance, the empiri-
cal analysis of thousands of public comments in regulatory debates provides interesting insights about the par-
ticipation by organised interests and individuals. In particular: (1) contrary to conventional wisdom, comments 
from the lay public make up a substantial proportion of total comments about some regulations (not only organ-
ised interests; (2) there are dramatic differences in the sophistication of comments from interest groups com-
pared with individual members of the public even though lay people nearly always raise concerns that are rele-
vant to the agency's legal mandate; (3) sophistication affects the agency's acceptance of suggestions in public 
comments; (4) interest groups do not always raise the range of concerns raised by comments from the lay pub-
lic; (5) public interest in a particular regulation and sophistication to take part in discussing it are both shaped by 
the process of how they are consulted. The paper then suggests possibilities for alternative institutional designs 
to represent the interests of the wider public more effectively including selecting small groups whose discus-
sions can inform the regulatory process and appointing ‘regulatory public defenders’ to articulate a group's 
views to the regulator. The paper is available online at: http://papers.ssrn.com/paper.taf?abstract_id=595181. 
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Consortium Members—profiles 

 The Centre facilitates and promotes groups of collaborating researchers conducting re-
search into aspects of OHS regulation. In this issue we profile consortium member Andrea Shaw. 
 
 Andrea Shaw is a consultant with a wealth of experience working with Australian enter-
prises in OHS management and organisational change. She has worked with some of Australia’s 
largest companies down to some of the smallest. Recent projects include work in the storage, min-
ing, retail, emergency management and manufacturing industries, as well as in the public sector at 
all three levels of government. Her enterprise and industry experience has informed her research, 
helping to frame thinking about OHS management in Australia and internationally. In the area of 
OHS regulation her projects include developing approaches to evaluating OHS policy and regula-
tory initiatives of Australian OHS regulators, and examining how OHS regulators and regulation 
can support organisational change. She has also advised the Timorese government on OHS policy 
and legislation. 
 
 Andrea is a member of the Ergonomics Society of Australia, the Ballarat Regional OHS 
Group and chair of the Ballarat Branch of the Australia-East Timor Association. 
 
 Further details on members of the Consortium, are at the Centre’s website at http://
www.ohs.anu.edu.au/consortium/index.html.  

• Andrea Shaw 

http://www.ohs.anu.edu.au/consortium/index.html
http://papers.ssrn.com/paper.taf?abstract_id=595181
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Corporate governance 
 
 C Coglianese, T Healey, E Keating and M Michael, The role of government in corporate governance, 
Kennedy School of Government Working Paper no RWP04-045, Harvard University, Cambridge, 2004. This 
paper presents discussion by government officials, business leaders and academic researchers about who 
should regulate corporate management (government agencies or self-regulatory organisations); how should 
regulatory commands be designed (as detailed rules or broad principles); and how should regulations be en-
forced? The report explores conditions under which different configurations of regulatory institutions, standards, 
and enforcement practices can further both corporate integrity and productivity. The paper is available online at: 
http://papers.ssrn.com/paper.taf?abstract_id=613421. 
 
 
Organisations in context 
 
 M Dyhr and P L Jensen, ‘Organisations in context: proposal for a new theoretical approach in prescrip-
tive accident research’ (2004) 42 Safety Science 961-977. This article reviews a range of contextual theories 
and discusses the insights they provide about understanding the influence of external actors and agencies on 
an organisation’s activities to prevent occupational injury and illness, whether these actors/agencies are regula-
tors, parties to contractual agreements, stakeholders with an interest in an organisation, external resources 
upon which an organisation is dependent, or networks which are influential because of common values and 
norms, or shared world views. The authors propose there is merit in combining these approaches to develop a 
shared conceptual framework for influencing OHS prevention activities. 
 
 
Risk assessment 
  
 M Adler, Against 'individual risk': a sympathetic critique of risk assessment, Public Law Working Paper 
49, University of Pennsylvania Law School, 2004. This paper presents a critique of the concept of ‘individual 
risk’ and how it is applied in the risk assessment and regulatory practices for toxic chemicals, radiation, patho-
gens and some safety threats. While the term ‘population risk’ is used to refer to the number of deaths caused 
by a hazard, the term ‘individual risk’ is the incremental probability of death that the hazard imposes on a par-
ticular person. Sometimes, agencies consider the risk imposed on the maximally exposed individual, sometimes 
the average individual's risk, or sometimes the risk of a person incurring an above-average but non-maximal 
exposure. In turn, agencies sometimes seek to regulate hazards so as to reduce the individual risk level to the 
maximally exposed, the average or the high-end exposed individual. The paper discusses the pervasive but 
varying application of the construct in regulatory decision making. The paper is available online at 
http://papers.ssrn.com/paper.taf?abstract_id=487123. 
 
 E Mullet, N Ciutad and S Rivière-Shafighi, ‘Cognitive processes involved in the assessment of health 
hazards severity’ (2004) 6(3) Health, Risk and Society 277-288. This article reports on research into the cogni-
tive processes involved in assessment of risks to health by lay people. A sample of 52 French adults were 
asked to consider 56 scenarios involving different combinations of information about a substance: the serious-
ness of the health risks imposed (the ‘dread’ factor), the number of people possibly affected and the level of 
knowledge of scientific experts about the risk. When judging risk, participants took little account of the number 
of people who could be affected and focused on what could happen to them personally (based on the ‘dread’ 
factor and the knowledge of experts). 
 
 
Health and safety representatives 
 
 Victorian Trades Hall Council, The view from the frontline: a report on the experience of OHS reps, 
VTHC, Melbourne, 2004. This survey of 807 health and safety representatives reports that one in three OHS 
representatives in Victoria are intimidated into not raising OHS concerns, and one in three report being bullied 
as a result of having raised an OHS issue in the workplace. The capacity of HSRs to represent workers is also 

Key research & reports ( c o n t i n u e d )  
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compromised by representing workers on other shifts (58% of HSRs reported this). One third (32%) advised 
that their employer did automatically consult them or other workers about changes that may affect OHS but 
12% said they were never consulted. Many HSRs (69%) were aware that an inspector had visited their work-
place but had not been informed; 31% had been contacted by the inspector on entering the workplace. The re-
port is online at http://www.ohsrep.org.au/ 
 
 
Incident reporting & datasets 
 
 C Jacinto and E Aspinwall, ‘A survey on occupational accidents’ reporting and registration systems in 
the European Union’ (2004) 42 Safety Science 933-960. This paper analyses procedures for reporting incidents 
and producing official statistics in the European Union, identifying a number of areas of difference despite the 
goal of harmonisation through Eurostat’s project European Statistics on Accidents at Work. Some opportunities 
to develop reporting systems are discussed.  
 
 
Psychosocial work environment 
 
 SJ Siegrist, ‘Psychosocial work environment and health: new evidence’ (2004) 58 Journal of Epidemiol-
ogy and Community Health 888. This editorial reviews recent research into the psychosocial work environment 
arguing that occupational health pays insufficient attention to this area. The article discusses the idea of a 
‘health adverse’ or ‘health promoting’ psychosocial work environment. 
 
 D Gimeno, F Benavides, B Amick, J Benach and J Martinez, ‘Psychosocial factors and work related 
absence among permanent and non-permanent employees’ (2004) 58 Journal of Epidemiology and Community 
Health 870-876. The article reports on the results of a cross-sectional survey of 12,875 permanent and 1,203 
non-permanent employees undertaken in 15 European Union countries in 2000. The survey examined the rela-
tionship between psychological job demands and low job control, and work-related sickness absence. An asso-
ciation was found between high job demands, low job control and higher sickness absence, and between high 
strain and passive work and higher sickness absence. These associations were stronger for non-permanent 
employees. 
 
 
Occupational health 
 
 Cardiff University, Combined effects of occupational health hazards, Research Report R287 for Health 
and Safety Executive, HSE Books, Sudbury, 2004. This research examines the current literature on the com-
bined effects of occupational hazards and analyses self-report data from randomly selected community samples 
to examine the impact of combinations of workplace factors on health and safety, and discusses the implica-
tions for standards setting. The report is online at http://www.hse.gov.uk. 
  
 
Shiftwork and reproductive effects 
 
 J Zhu et al, ‘Shift work, job stress, and late fetal loss: the National Birth Cohort in Denmark (2004) 
46(11) Journal of Occupational & Environmental Medicine 1144-1149. This article reports on analysis of data 
from the Danish National Birth Cohort (DNBC) to examine whether shift work or job stress correlate with late 
foetal loss. Fixed night work was associated with foetal loss (95% confidence interval) but other types of shift 
work and job stress were not associated with foetal loss. The authors conclude that their results suggest that 
fixed night work during pregnancy increases the risk of late foetal loss. 
 
 
Plant – fork lift trucks 
 
 Frazer-Nash Consultancy, Development of theoretical model for simulating FLT overturn, Research 
Report RR 291 for Health and Safety Executive, HSE Books, Sudbury, 2004. This research report builds on 
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previous work undertaken for the HSE that looked at the stability of fork lift trucks under steady state cornering 
conditions. The new research shows that rear wheel steering leads to a tightening up of the turning radius of the 
rear wheel on straightening out from a turn which, depending on the conditions, may mean that the truck is more 
likely to roll over when exiting the turn than when continuing the turn under steady state conditions. The model 
can be used to analyse the stability of a wide configuration of trucks under different steering manoeuvres and can 
give an insight into the mechanisms involved in fork lift truck rollover. The report is online at 
http://www.hse.gov.uk. 
 
 
Falls in construction 

 
 H Lipscomb et al, ‘Analysis of text from injury reports improves understanding of construction falls (2004) 
46(11) Journal of Occupational & Environmental Medicine 1166-1173. This article reports on research combining 
payroll data, coded workers' compensation data, and text descriptions of injuries from the construction of Denver 
International Airport to create a more comprehensive picture of falls from height (FFH). It was found that slips/trips 
preceded one third of falls from heights, often involving motor vehicles or heavy equipment. Another third involved 
movement or collapse of work surfaces, usually ladders or scaffolds. The results have implications for regulation 
of falls from heights which may fail to address the more complex range of factors involved in these types of falls.   
 
 
Precarious employment 
 
 L Azaroff, M Lax, C Levenstein and D Wegman, ‘Wounding the messenger: the new economy makes 
occupational health indicators too good to be true’ (2004) 34(2) International Journal of Health Services 271-303. 
US Bureau of Labour Statistics and workers compensation data suggest a dramatic reduction in occupational in-
jury and illness in the 1990s. The authors analyse these trends and conclude that the rise in precarious employ-
ment, falling wages and the large immigrant workforce have prevented reporting of occupational injury and illness, 
giving the impression of a downward trend. 
 
 
Regulating conditions of work in supply chains 
 
 W Milberg, ‘The changing structure of trade linked to global production systems: what are the policy impli-
cations?’ (2004) 143(1-2) International Labour Review 45-90. This article examines the structure of world trade 
and, in particular, the outsourcing of production processes in complex supply chains across different countries, 
and the consequences of this for regulating labour conditions and other industrial and economic policy matters.  
The paper discusses the potential for making lead firms responsible for conditions of work among their suppliers 
by enforcing codes of contact on buyers at different levels of the supply chain. This approach is designed to over-
come the current trend where responsibility is passed down the chain and ultimately ignored at the lowest levels. 
 
 I Nossar, R Johnstone and M Quinlan, ‘Regulating supply-chains to address the occupational health and 
safety problems associated with precarious employment: the case of home-based clothing workers’ (2004) 17 
Australian Journal of Labour Law 137-161. This article describes the use of contractual tracking mechanisms to 
follow work in the New South Wales clothing industry, with the aim of shifting liability and legal responsibility to the 
top of the supply chain. 
 
 

Key cases  
      
The Queen v ACR Roofing Pty Ltd [2004] VSCA 215 
 
 In this recent decision, the Supreme Court of Victoria, Court of Appeal took a broad approach to the inter-
pretation of the expression ‘engaged by’ in sub-section 21(3)(a) of the Occupational Health and Safety Act 1985 
(Vic) (the Act). Sub-section 21(1) of the Act requires employers ‘to provide and maintain so far as is practicable 
for employees a working environment that is safe and without risks to health.’ For the purposes of this sub-
section, sub-section 21(3)(a) defines an ‘employee’ to include ‘an independent contractor engaged by an em-
ployer and any employees of the independent contractor’, and sub-section 21(3)(b) extends this duty ‘to such an 
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independent contractor and the independent contractor’s employees, in matters over which the employer (i) has 
control, or (ii) would have control but for any agreement between the employer and the independent contractor 
to the contrary. 
 
 The Court of Appeal was faced with a situation in which an ‘employer’ (ACR Roofing Pty Ltd) contracted 
with an independent contractor (Associated Rigging Pty Ltd, a crane company) to lift packs of new steel roof 
sheets so that ACR could install the sheets. Associated Rigging did not have the capacity to perform the work, 
and so contracted with James Cranes Ptd Ltd to provide a crane, crane operator and a dogman (an employee 
of James Cranes). While the work was being carried out the crane touched overhead powerlines and the dog-
man was fatally electrified. The issue in the case was whether section 21(3) applied so as to extend the duty in 
section 21(1) from ACR to the dogman.  
 
 On a narrow reading of sub-section 21(3)(a), that section only extended the duty in sub-section 21(1) to 
Associated Rigging and the employees of Associated Rigging, and therefore was not owed to the dogman. An-
other possibility was that Associated Rigging acted as an agent on behalf of ACR so that, in effect, ACR con-
tracted (and hence ‘engaged by’) James Cranes. Nettle JA could ‘see no reason to suppose that a contractual 
engagement cannot be constituted by agency’ (para 40) – but the point was not pleaded by the prosecutor, and 
therefore could not be argued in this case.  The Court of Appeal decided unanimously that sub-section 21(3)(a) 
did extend the application of sub-section 21(1) to the dogman, by interpreting the expression ‘engaged’ very 
broadly. Nettle JA, expressing the view of the court, held that because the word ‘engaged’ had a number of dif-
ferent dictionary meanings, the meaning of the word in context was a question of law (para 42). After consider-
ing the Robens Report, the Act’s predecessor (the Industrial Safety, Health and Welfare Act 1981 (Vic), the 
Health and Safety at Work etc Act 1974 (UK) and the Act itself, Nettle J (at para 54) concluded that: 
 
 It would make little sense to interpret ‘engaged by’ so as to restrict the operation of the section to contractors with 
 whom the employer is in contractual relations. … [I]n my view it was intended that the expression include the  
 engagement of any contractor in relation to matters over which the employer had control, either (a) under a  
 contract entered into between the contractor and the employer; or (b) under a contract entered into between the 
 contractor and some other person. Thus in my opinion a contractor could just as well be regarded as engaged by 
 the employer in relation to matters over which the employer has control if the contractor were engaged directly by 
 the employer under a contract with the employer, or by another contractor under a sub-contract, or by a sub-  
 contractor under a sub, sub-contract, or under a sub, sub, sub-contract or some remoter species of sub-contract; 
 regardless of the  layers of contractual relations that might separate the contractor from the employee. 
 
 This broad interpretation of section 21(3)(a) would appear to significantly extend the reach of section 
21(1) of the Act. 
 
 
Moore v Adelaide Brighton Cement Ltd [2004] SAIRC 78  
 
 Section 4(2) of the Occupational Health, Safety and Welfare Act 1986 (SA) provides that for the pur-
poses of the Act, ‘where a person (“the contractor”) is engaged to perform work for another person (“the princi-
pal”) in the course of a trade or business carried on by the principal, the contractor, and any person employed 
or engaged by the contractor to carry out or to assist in carrying out the work, shall be deemed to be employed 
by the principal but the principal’s duties under this Act in relation to them extend only to matters over which the 
principal has control or would have control but for some agreement to the contrary between the principal and 
the contractor.’  In Moore v Adelaide Brighton Cement Ltd it was accepted that the defendant was, by reason of 
section 4(2), the deemed employer of the deceased, and that, in relation to the issue of ‘control’ in section 4(2), 
there was no ‘agreement’ that would have attracted the operation of the last proviso in the sub-section. The is-
sue in the case was whether the work the deceased was engaged in was a ‘matter over which’ the defendant 
had ‘control’. Judge McCusker applied the decision of Doyle CJ in Complete Scaffold v Adelaide Brighton Ce-
ment & Another [2001] SASC 199, in which Doyle CJ remarked that ‘control in s 4(2) … should be read as refer-
ring to actual control, that is to things which the deemed employer is managing or organizing. Unless s 4(2) is 
limited in this way, its reach would be very great.’ Judge McCusker gave the notion of ‘control’ in section 4(2) a 
narrow and ‘actual’ meaning, and concluded that it was not intended to encompass an activity in which the prin-
cipal was involved and could control, but did not. ‘[T]he purpose of the legislation is to sheet home the responsi-
bility for safety to the person appropriately and actually possessed of the control’ (para 14). 
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Inspector Campbell v James Gordon Hitchcock [2004] NSWIRComm 87 
 
 In this extremely interesting and important case, Walton J in the Industrial Relations Commission of New 
South Wales in Court Session found that a director of a transport company had contravened (via section 50 of the 
Occupational Health and Safety Act 1983 (NSW)) the employer’s duties to employees and persons other than 
employees, in sections 15 and 16 of the Act respectively, after one of the company’s drivers was killed when his 
lorry crashed into oncoming traffic. Based on the expert evidence of Associate Professor Ann Williamson, the 
court (at para 42) found that long hours of working, especially at night, lead to fatigue; that sleep is the only way to 
effectively alleviate fatigue and that six hours of sleep during the core period of midnight to 6am is the bare mini-
mum of restorative sleep to manage fatigue appropriately; that high levels of concentration required for driving 
contribute to fatigue; that chronic fatigue can develop over a series of long work days in the absence of adequate 
rest; that driving when fatigued is extremely dangerous because the skills needed for driving are significantly im-
paired by fatigue; and that fatigued drivers have a high risk of crashing. 
 
 Walton J took into account evidence from the driver’s daily worksheets, Safe-T-Cam records; expert re-
ports; and the applicable log book regulations to determine the maximum rest breaks available to the driver in the 
three days leading up to the crash, and found that the longest continuous period available for rest was four hours. 
These limited potential rest periods, together with the system of work in which the driver was operating – including 
pay incentives and other pressures to keep driving, the complete absence of supervision or fatigue management 
actions – meant that when the crash occurred the driver was at risk of driving when fatigued, which was sufficient 
to found a contravention under sections 15 and 16 (see also 280-283 and Abigroup Contractors Pty Limited v 
WorkCover Authority of New South Wales (Inspector Maltby) [2004] NSWIRComm 270, especially paras 55-58). 
Indeed, Walton J found that the evidence suggested that the driver was fatigued when the crash occurred (para 
165).  
 
 Further, Walton J held that the company did not have in place a system of fatigue management, in that it 
had no policy of driving hours and rest breaks; failed to review or monitor drivers’ log books to check whether the 
drivers complied with the log-book regulations; had not discussed with drivers their driving hours, rest breaks, 
sleep or whether they were resting adequately; failed to ensure that driving rosters were prepared which took into 
account fatigue and sleep deprivation; failed to provide training or information to drivers about fatigue manage-
ment; and pressured drivers to meet delivery deadlines, causing breaches of log-book requirements (see espe-
cially paras 198, 1999 and 260-261). 
 
 Walton J also found (see paras 297-319) that a truck was the company’s ‘place of work’ for the purposes 
of section 16 of the Act – the definition of ‘place of work’ in section 4 of the Act expressly included ‘any vehicle, 
vessel or aircraft.’ 
 
 
Rodney Dale Morrison v Coal Operations Australia Limited [2004] NSWIRComm 239  
 
 Section 33(2) of the Occupational Health and Safety Act 1983 (NSW) provided that a person was not 
guilty of an offence under the general duty provisions of the Act in respect of any act or omission expressly re-
quired or permitted to be done under “the associated occupational health and safety legislation”, defined in section 
39 of the Act, and including the Coal Mines Regulation Act 1982 (NSW). In this case Coal Operations Australia 
were charged with two offences under section 15 of the Act (the employer’s general duty) after a roof fall in a mine 
killed a worker and seriously injured another. The company claimed that it had been operating under support rules 
that had been made under section 102(1) of the Coal Mines Regulation Act 1982, and therefore had a defence 
under section 33(2). The Full Bench of the New South Wales Industrial Commission in Court Session held that a 
defence had not been made out in this instance because section 33(2) had to be interpreted in the context of the 
OHS Act as a whole, and the Act imposed an absolute obligation on employers to ensure the health and safety of 
employees (section 15). The Full Bench held it had to take a strict (and therefore narrow) approach to interpreting 
the scope of section 33(2). It held that the support rules permitted workers to be located under an unsupported 
roof, but only if the roof had been made sound and made secure – if any other contravention of section 15 was 
made out (as was the case here), and a causal connection proved between the contravention and the risk to 
safety, then the employer would be liable under section 15.  
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