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DRAFT 

INFORMAL JUSTICE AND UNITED NATIONS PEACE OPERATIONS: PRINCIPLES FOR MILITARY MEMBERS 

Bruce ‘Ossie’ Oswald* 

What guidance there is on customary systems generally states that they should not be allowed to deal 
with matters of serious crime because of the danger of violations of basic rights, and because that is a key 
prerogative of the state. Hard to argue with that in theory. But it is a different story when you see how this 
policy can play out in practice. In Afghanistan, Sudan and Iraq the effect of prohibiting traditional systems 
from dealing with murder can easily be the continuation of violent blood feuds.  In Liberia, Guatemala and 
Mozambique the impact of the same policy is the creation of a serious justice vacuum given that the 
formal system is not capable for a variety of reasons of effectively handling the criminal caseload.  The 
population often blames this vacuum on the state, undermining any legitimacy it may be trying to build 
up, and worse, it has greatly increased incidents of mob justice.1   

[D]ue to the long-standing cultural practice of “bride wealth”—a custom by which a young man wishing to 
marry must present the bride’s family with a bride price—an unmarried girl has significant economic value 
in these communities. For many families in this incredibly impoverished region [Southern Sudan], their 
daughters are their only significant assets, as each carries the promise of future bride wealth and a means 
of social security for the family. When a tort claim such as wrongful death arises between two families, the 
tortfeasor may have nothing to compensate the plaintiff with other than his own daughter. Recognizing 
this, customary courts in Southern Sudan have historically resorted to this as a remedy: ordering one 
family to compensate the other by giving them one of their daughters. It is, of course, impossible to 
reconcile this legal and cultural practice with contemporary standards of human rights. Nonetheless, it is a 
practice deeply rooted in Southern Sudanese society.2   

Introduction 

There is no specific United Nations (UN) guidance, at least none in the public domain, to assist UN 
military members3 to deal with situations of informal justice norms4  or practices such as those outlined 

                                                            
*Bruce ‘Ossie’ Oswald is an Associate Professor at Melbourne Law School. He is grateful to Associate Professor 
John Tobin of his comments. Ossie is also grateful to Ms Liz Saltnes for her support. 
1 Deborah Isser, ‘Re-thinking Legal Pluralism and the Rule of Law in Post-Conflict and Fragile Countries’, in 
Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and Fragile Societies, November 17-18, 
2009, 16. 
2 David Pimentel, ‘Rule of Law Reform without Cultural Imperialism? Reinforcing Customary Justice Through 
Collateral Review in Southern Sudan, in Conference Packet, Customary Justice and Legal Pluralism in Post Conflict 
and Fragile Societies, November 17-18, 2009, 44. 
3 In this paper the term ‘UN military members’ refers to those military members who serve as members of their 
national contingents and are assigned to the military component of the UN peace operation.  Such members are to 
be distinguished from other categories of military personnel who serve in UN peace operations such as military 
observers. The reason to focus on military members in this paper is twofold. First, the legal framework that 
determines liability for all peacekeepers is too complex to deal with in a brief article such as this. Second, military 
members make up by far the largest numbers of peacekeepers on UN missions. For example, as of 31 December 
2011 the total numbers of personnel serving on UN operations was 119348 and of these 82377 were military.   
4 The term ‘informal or customary justice’ as used here refers to norms used by communities that are founded on 
custom, tradition and religion. These norms might be written or passed on orally from one generation to another. 
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above. One explanation for this lack of guidance might be that the focus on ‘rule of law orthodoxy’5 
(where international stakeholders have concentrated on developing and reforming the formal justice 
sector in states) has resulted in the neglect of informal justice processes.6 It is only in the last three or so 
years that the UN has sought to develop ‘a coherent approach to better respond to demands for 
assistance in the complex contexts of legal pluralism.’7  

There are, however, important reasons to develop guidance for UN military members dealing with 
informal justice. Based on the examples above and my own experiences serving as a military member8 in 
peace operations I can think of at least three reasons.9 First, guiding principles are important in helping 
military members deal with situations where they might breach their national laws because they 
condone or encourage fundamental violations of human rights. For example, if UN military members 
condone or permit local communities to impose punishments such as retaliatory murder, corporal 
punishment, or offering daughters as compensation, they might be accused of breaching their own 
domestic criminal law. The UN’s policy to adopt a human rights based framework when dealing with the 
local population might also be jeopardised if military members are seen to encourage or condone 
informal justice norms or practices that are violations of fundamental human rights, such as 
discrimination on the bases of ethnicity, color, race or sex.10   

Second, it is important to develop guiding principles to assist UN military members in dealing with 
informal dispute settlements where local authorities are unwilling or unable to maintain security, law 
and order. For example, military members might have to intervene in disputes because they suspect 
that local warlords are targeting vulnerable individuals or groups using informal justice sanctions such as 

                                                                                                                                                                                                
These norms might be related to both conduct and decision making. The most prominent feature of informal 
justice is that it is a means by which local communities deal with disputes outside the state justice legal system. In 
some cases, informal justice norms, and the application of informal justice mechanism are recognized formally or 
informally by the state; and in others they operate without state sanction. For a more developed debate 
concerning the use of the term ‘informal justice’ and other such terms concerning substantive and procedural 
aspects of non-state justice see for example, Deborah Isser (ed), Customary Justice and the Rule of Law in War-
Torn Societies (2011), 7-8; the Danish Institute for Human Rights Research Partnership Programme, Examining the 
Foundations for Programming with Informal Justice Systems (undated), 1 at 
http://humanrights.dk/files/IMR/Focusareas/Research/Concept%20Paper%202012%20-
%20accessible%20version.pdf; and Erica Harper, Customary Justice: From Program Design to Impact Evaluation, 17 
at. http://www.idlo.int/Publications/CustomaryJustice1.pdf  
5 See Erica Harper (ed), Customary Justice: from Program Design to Impact Evaluation (2011) 33. 
6 Erica Harper (ed), Customary Justice: from Program Design to Impact Evaluation (2011) 33. 
7 Report of the Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law 
Activities (A/64/298), 17 August 2009, [37]. 
8 I have served on peace operations in Rwanda and East Timor, and on military operations in Iraq and Afghanistan. 
9 Of course similar concerns might also arise when dealing with formal justice systems. If such concerns do arise 
then the principles developed in this paper will be relevant in dealing with those concerns as well. 
10 For a more developed argument concerning the human rights based criticisms made against informal justice 
norms and practices see: Vijay Kumar Nagaraj, ‘Human Rights, Legal Pluralism and Conflict: Challenges and 
Possibilities – Some Reflections in Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and 
Fragile Societies, November 17-18, 2009, 19; Erica Harper (ed), Customary Justice: from Program Design to Impact 
Evaluation (2011) 22-25; and Deborah Isser, ‘Understanding and Engaging Customary Justice Systems’ in Deborah 
Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies (2011) 334-36. 

http://humanrights.dk/files/IMR/Focusareas/Research/Concept%20Paper%202012%20-%20accessible%20version.pdf
http://humanrights.dk/files/IMR/Focusareas/Research/Concept%20Paper%202012%20-%20accessible%20version.pdf
http://www.idlo.int/Publications/CustomaryJustice1.pdf
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forced banishment, retaliatory murder or corporal punishment. In such cases the legitimacy of the UN 
and its military members might be called into question for failing to protect vulnerable individuals; or 
military members might find it difficult to maintain a safe environment because the local population 
takes the law into their own hands. Such interventions might, however, also lead to allegations that the 
UN is attacking tradition, custom or religious values.  

Third, the development and application of general principles to deal with situations when informal 
justice is applied might provide military members with sufficient guidance to further develop or nuance 
means and methods for engaging with informal justice.  

In view of the above mentioned reasons the aim of this paper is to suggest some principles for UN 
military members to work within when confronted by informal justice in the host state. The paper 
therefore has three parts: Part I briefly discusses informal justice in the context of legal pluralism and its 
relevance to UN operations. Part II outlines the legal framework that applies to individual military 
members. In light of the discussion in Parts I and II it is argued that there are tensions between the 
competing needs of legal pluralism, having obligations to contributing state laws,11 and adhering to 
fundamental human rights principles. To deal with those tensions, Part III suggests some principles 
military members serving at the tactical level might use when dealing with informal justice. These 
principles are: have due regard for informal justice norms or practices; maintain oversight of informal 
justice norms or practices; and avoid corrupting informal justice norms or practices. 

Notwithstanding the focus of this paper on military members it is hoped that the principles identified 
will be relevant to other members of UN peace operations such as military observers, civilian police and 
international stakeholders. This paper might also be relevant to non-UN peace operations such as NATO 
operations currently being undertaken in Afghanistan.  

Part I  Legal Pluralism and Peacekeeping 

If legal systems are to be distinguished on the basis of those that have formal state based components 
and informal non-state based components there are at least four models that exist within states today.12 
The first model concerns the state’s abolition of informal justice or its failure to recognise such systems 
as matters of law. The second is where the state fully incorporates some or all informal justice 
mechanisms within the state system. The third model describes where the state permits the informal 
system to run parallel with the state formal system. The fourth is where the state regulates both formal 
and informal systems without necessarily incorporating the informal system into the formal system. In 
the contexts of these models the term ‘legal pluralism’ as used in this paper refers to legal systems in 
which both formal and informal legal systems are relevant to resolving disputes – ie models two, three 

                                                            
11 Military members will invariably have obligations to adhere to the municipal laws of the state that they 
represent. See Part II below for a further discussion on this issue. 
12 For a more in-depth discussion of these models see Brynna Connolly, ‘Non-State Justice Systems and the State: 
Proposals for a Recognition Typology” (2005) 38(2) Connecticut Law Review 247-94; and Matt Stephens in 
Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and Fragile Societies, November 17-18, 
2009, 145-155.  
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and four.13  Legal pluralism in this sense is to be contrasted with the notion that a state has only one 
legal system which applies to all local disputes – ie model one.14   

It is generally accepted that historically legal pluralism was the normal practice within states.15 However, 
in the 17th and 18th centuries in Western Europe a shift occurred where ‘state law became the pre-
eminent form of law’16 and other laws such as customary and religious, shifted into the private realm 
where they were applicable in social and religious contexts. 17  Brian Tamanaha, a professor of 
jurisprudence and comparative law, makes the point that a monopolization of laws by states in Western 
Europe meant that custom and religious laws ‘lost their equal standing and autonomous legal status.’18 
It is worth quoting Tamanaha’s view on the evolution of legal pluralism by the 20th century: 

[T]he project of state-building using law extended around the world with mixed and varied 
results. In Western Europe, the pre-existing legal pluralism of the Middle Ages had been 
subsumed within a unified legal system, though cultural and religious plurality continued to exist 
outside the ambit of the legal system, usually without official legal status or sanction. Beyond 
Europe, especially in colonial and post-colonial situations, an overarching legal system was in 
place which internalised and explicitly recognised a plurality of norms and institutions. Old 
multinational empires, like the Ottoman, Hapsburg, Russian, and Chinese, also had unified 
systems that recognised internal plurality. Although states routinely claimed a monopoly over 
law and the enforcement of social order, the capacity of states to live up to this claim varied 
widely.19 

 

In more recent times the work of a number of academics and practitioners has shifted towards 
recognizing that there is a valid role for both formal and informal laws when dealing with disputes. The 
‘rule of law orthodoxy’20 which focuses only on formal state laws and ignores informal justice systems is 
increasingly seen as inappropriate. As Glenn, a comparative law expert, argues one must accept 
simultaneously that formal law is unavoidable and that informal law can never be eliminated.21 Starting 
                                                            
13 There are other definitions of legal pluralism. Brian Tamaraha for example defines legal pluralism as the co-
existence of a number of legal orders in a state as opposed to a single legal system in a state. Brian Z Tamanaha, 
‘The Rule of Law and Legal Pluralism in Development’, Legal Studies Research Paper Series (Paper No. 11-07-01) 2. 
14 The single legal order system developed in Western societies with the consolidation of the state system and the 
unification of law within the state. Brian Z Tamanaha, ‘The Rule of Law and Legal Pluralism in Development’, Legal 
Studies Research Paper Series July 2011, 18-9 
15 See generally H. Patrick Glenn, Legal Traditions of the World (2nd edn) (2004); Brian Tamanaha, ‘Understanding 
Legal Pluralism: Past to Present, Local to Global’ (2008) 30 Sydney Law Review 377-390; Brian Tamanaha, ‘The Rule 
of Law and Legal Pluralism in Development’ Legal Studies Research Paper Series (Paper No. 11-07-01) 1-18. 
16 Brian Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to Global’ (2008) 30 Sydney Law Review 
380  
17 Brian Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to Global’ (2008) 30 Sydney Law Review 
381 
18 Brian Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to Global’ (2008) 30 Sydney Law Review 
381. 
19 Brian Tamanaha, ‘Understanding Legal Pluralism: Past to Present, Local to Global’ (2008) 30 Sydney Law Review 
385 
20 Erica Harper (ed), Customary Justice: from Program Design to Impact Evaluation (2011) 33. 
21 H. Patrick Glenn, ‘Sustainable Diversity in Law’ (2011) 3 Hague Journal on the Rule of Law 47. 
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from this premise the issue of accepting legal regimes is not binary in the sense that one must choose to 
support either formal or informal justice mechanisms or systems. The issue instead is to develop an 
understanding of the context in which these mechanisms function, and more importantly understand 
the limitations of these mechanisms. Isser, at that time a senior law adviser for the United Institute of 
Peace, makes the point that even where there is no legal basis, state and non-state actors interact and 
cooperate in a variety of ad hoc and well established forms.22 Glenn, endorsing the approach taken by 
Harrington and Chopra, argues for the abandonment of a ‘dichotomy between “customary norms” and 
“formal” legislative approaches. Using the example of the rights of women Glenn approves the approach 
of Harrington and Chopra by ‘insisting on the need to “empower women to navigate whichever forum 
they find most available, convenient, effective and cost-efficient”, while resisting efforts to “hijack” 
custom.’23 Isser argues in a similar vein: ‘we should avoid compartmentalizing “traditional” and “formal” 
and instead examine the actual options in all of their blurry and hybrid forms.’24 Certainly, there is an 
increasing tendency in the literature dealing with legal pluralism that informal justice systems are ‘an 
undeniable and critical part of the justice landscape.’25 

The rule of law orthodoxy is, to varying extents, reflected in the approaches taken by the UN to legal 
pluralism. At one level it may be argued that the UN has always favored formal justice over informal 
justice. This favoring or prioitising is demonstrated in a number of ways in the practice of the Security 
Council. For example, the Security Council when establishing or maintaining peace operations generally 
reinforces the importance of supporting formal state institutions and laws. The Security Council 
resolution concerning the establishment of the United Nations Organization Stabilization Mission in the 
Democratic Republic of the Congo (MONUSCO) is an example of the Council emphasising the 
importance of reinforcing or consolidating formal state authority. 26 Even when the Security Council has 
mandated the UN to undertake transitional administration it has favored the use and reinforcement of 
formal justice mechanisms over informal ones.27 The Security Council also reinforces formal justice 

                                                            
22 Deborah Isser, ‘Understanding and Engaging Customary Justice Systems’ in Deborah Isser (ed), Customary Justice 
and the Rule of Law in War-Torn Societies (2011) 340. 
23 H. Patrick Glenn, ‘Sustainable Diversity in Law’ (2011) 3 Hague Journal on the Rule of Law 39 at 55. 
24 Deborah Isser, ‘Re-thinking Legal Pluralism and the Rule of Law in Post-Conflict and Fragile Countries’, in 
Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and Fragile Societies, November 17-18, 
2009, 15 
25 Deborah Isser, ‘Re-thinking Legal Pluralism and the Rule of Law in Post-Conflict and Fragile Countries’, in 
Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and Fragile Societies, November 17-18, 
2009, 15 
26 See SC Res 1925 (2010) operative paragraph 12 (l), (n) and (o) concerning strengthening and reforming security 
and judicial institutions; supporting police reform and justice reform respectively. See also Security Council Res 
1996 (2011), 8 July 2011, establishing the United Nations Mission in the Republic of South Sudan (UNMISS) 
operative paragraph [3(c)] and SC Res 1528 (2004) establishing United Nations Operation in Cote d’Ivoire (UNOCI), 
operative paragraph 6(p) and (q).   
27 In East Timor for example the UN ‘sought to build a Western-style formal justice system with little regard for the 
socio-economic and capacity realities in the country.’ Tanja Chopra, Christian Ranheim and Rod Nixon, ‘Local Level 
Justice under Transitional Administration: Lessons from East Timor’ in Deborah Isser (ed), Customary Justice and 
the Rule of Law in War-Torn Societies (2011) 119. 
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mechanisms by emphasising the need for states to end impunity and prosecute those accused of serious 
violations of law, such as serious breaches of international humanitarian law and human rights law.28     

The UN Secretary-General has also shown a preference towards formal justice. For example, in his 2004 
report the Secretary-General stated that the rule of law: 

refers to a principle of governance in which all persons, institutions and entities, public and 
private, including the State itself, are accountable to laws that are publicly promulgated, equally 
enforced and independently adjudicated, and which are consistent with international human 
rights norms and standards. It requires, as well, measures to ensure adherence to the principles 
of supremacy of law, equality before the law, accountability to the law, fairness in the 
application of the law, separation of powers, participation in decision-making, legal certainty, 
avoidance of arbitrariness and procedural and legal transparency. 29 

 

It is only later in that report that the Secretary-General acknowledges that ‘due regard must be given to 
indigenous and informal traditions for administering justice or settling disputes, to help them continue 
their often vital role and to do so in conformity with both international standards and local tradition.’ 30 

More recently, however, the Secretary-General has been willing to concede the importance of legal 
pluralism. In a series of annual reports concerning strengthening and coordinating UN rule of law 
activities, the Secretary-General has recognised the potential of informal justice mechanisms for 
strengthening access to justice31 by accepting that such systems in many developing countries handle 
the majority of cases.32  

Some member states are also developing a more nuanced understanding and approach to legal 
pluralism in their aid programs. In its views expressed to the UN Secretary-General, the Australian 
Government stated that it seeks to strengthen connections among formal justice institutions but 
acknowledged the ‘sometimes significant role played by customary and community based justice 

                                                            
28 See for example, SC Res 955 (1994) and SC Res 978 (1995) concerning the International Tribunal for Rwanda; and 
more recently the cross-cutting resolutions concerning the protection of women and children during armed 
conflict such as SC Res 1988 (2009). 
29 Secretary-General Report, The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies 
S/2004/616, 23 August 2004 [6]. See also the Guidance Note of the Secretary-General: United Nations Approach to 
Transitional Justice, March 2010, particularly his reference to the UN’s normative foundations in advancing 
transitional justice: the United Nations Charter, international human rights law, international humanitarian law, 
international criminal law, and international refugee law (at page 3). 
30 Secretary-General Report, The Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies 
S/2004/616, 23 August 2004 [36]. 
31 Report of the Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law 
Activities (A/64/298), 17 August 2009; Report of the Secretary-General, Annual Report on Strengthening and 
Coordinating United Nations Rule of Law Activities (A/65/318), 20 August 2010; and Report of the Secretary-
General, Annual Report on Strengthening and Coordinating United Nations Rule of Law Activities (A/66/133), 8 
August 2011. 
32 Report of the Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law 
Activities (A/64/298), 17 August 2009 [37]. 
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systems.’33 Austria similarly prioritises the formal over the informal in relation to transitional justice. It 
has argued that where ‘formal accountability mechanisms cannot fully meet the goals of 
reconciliation…they can be effectively complemented by traditional dispute resolution.’34 The Danish 
Government, while recognizing the importance of informal justice systems, reinforces that it ‘will only 
support informal justice systems…that respect human rights, or that are willing and able to change 
norms and practices that infringe on human rights.’35 The United Kingdom in a 2004 briefing note issued 
by the UK Government’s Department for International Development (DFID) viewed informal justice 
mechanisms as complementing formal state systems.36 In the context of transitional justice the UK has 
argued that the ‘restoration of national rule of law as a key function of the State after conflict is of 
critical importance.’37 

The gradual shift from rule of law orthodoxy or solely state based formal systems to recognizing the 
importance of informal justice norms and practices is especially important for UN peacekeepers because 
in a number of extant peace operations38 the percentage of local disputants who rely upon informal 
justice is very high. Ewa Wojkowska notes that 85% of disputes in Sierra Leone are dealt with through 
informal justice mechanisms.39 In Sudan it is not clear what percentage of disputants use customary law 
but it is recognised that Sudan has a dualistic structure where there ‘exists a strong customary law 
network through which personal problems are dealt with.’40 In Timor Leste the figure of disputes settled 
by local law is 80%.41 Laura Grenfell notes that a 2006 study undertaken by Avocats Sans Frontieres in 
                                                            
33 Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law Activities, 
A/66/133, 8 August 2011, 22-23. 
34 Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law Activities, 
A/66/133, 8 August 2011, 34. 
35 Ministry of Foreign Affairs of Denmark International Development and Cooperation, ‘How to Note: Informal 
Justice Systems, June 2010, 2 
36 Department for International Development, Briefing: Non-State Justice and Security Systems (May 2004) 1. 
37 Secretary-General, Annual Report on Strengthening and Coordinating United Nations Rule of Law Activities, 
A/66/133, 8 August 2011, 73. 
38 As of January 2012 there are 15 UN Department of Peacekeeping (DPKO) peace operations and one special 
political mission. The DPKO operations are: United Nations Mission in the Republic of South Sudan (UNMISS); 
United Nations Interim Security Force for Abyei (UNISFA); UN Organization Stabilization Mission in the Democratic 
Republic of the Congo (MONUSCO);  African Union-UN Hybrid Operation in Darfur (UNAMID); UN Operation in 
Côte d'Ivoire (UNOCI); UN Mission in Liberia (UNMIL); UN Mission for the Referendum in Western Sahara 
(MINURSO); UN Stabilization Mission in Haiti (MINUSTAH); UN Integrated Mission in Timor-Leste (UNMIT); UN 
Military Observer Group in India and Pakistan (UNMOGIP); UN Peacekeeping Force in Cyprus (UNFICYP); UN 
Interim Administration Mission in Kosovo (UNMIK); UN Disengagement Observer Force (UNDOF); United Nations 
Interim Force in Lebanon (UNIFIL); UN Truce Supervision Organization (UNTSO). The special political mission is the 
UN Assistance Mission in Afghanistan (UNAMA). Of these operations at least seven involving military members 
have informal justice mechanisms as the cornerstone of community dispute resolution. These operations include 
those in the following states: Sudan, Republic of South Sudan, Democratic Republic of the Congo, Cote d’Ivore, 
Liberia, and Timor-Leste. Other countries where UN military members have had to deal with informal justice 
mechanisms include Guatemala, Burundi, Rwanda, and Somalia. 
39 Ewa Wojkowska, Doing Justice: How Informal Justice Systems Can Contribute (2006) 12.  
40  Sharajeet Parmar, An Overview of the Sudanese Legal System and Legal Research, January 2007, 
http://www.nyulawglobal.org/Globalex/Sudan.htm#_Introduction_%E2%80%93_The_cultural%20and%20leg 
41 Tanja Chopra, Christian Ranheim, and Rod Nixon, ‘Local-Level Justice under Transitional Administration’ in 
Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies (2011) 152. 

http://www.un.org/en/peacekeeping/missions/unmiss/
http://www.un.org/en/peacekeeping/missions/unisfa/
http://www.un.org/en/peacekeeping/missions/monusco/
http://www.un.org/en/peacekeeping/missions/monusco/
http://www.un.org/en/peacekeeping/missions/unamid/
http://www.un.org/en/peacekeeping/missions/unoci/
http://www.un.org/en/peacekeeping/missions/unoci/
http://www.un.org/en/peacekeeping/missions/unmil/
http://www.un.org/en/peacekeeping/missions/minurso/
http://www.un.org/en/peacekeeping/missions/minurso/
http://www.un.org/en/peacekeeping/missions/minustah/
http://www.un.org/en/peacekeeping/missions/unmit/
http://www.un.org/en/peacekeeping/missions/unmogip/
http://www.un.org/en/peacekeeping/missions/unmogip/
http://www.un.org/en/peacekeeping/missions/unficyp/
http://www.unmikonline.org/
http://www.unmikonline.org/
http://www.un.org/en/peacekeeping/missions/undof/
http://www.un.org/en/peacekeeping/missions/unifil/
http://www.un.org/en/peacekeeping/missions/unifil/
http://www.un.org/en/peacekeeping/missions/untso/
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East Timor in 2006 ‘reveals that almost half the population in Timor-Leste prefers to use informal modes 
of justice.’42 In post conflict Liberia the statistics are even higher with 90% of disputes being dealt with 
by informal justice mechanisms.43 In the Democratic Republic of the Congo ‘customary laws settle 75% 
of disputes.’44 In other conflict situations, for example, in Afghanistan, ‘several studies have concluded 
that over 80 percent of all cases in the country are handled in the informal system.’45 More generally, a 
study undertaken by the Organisation for Economic Development (OECD) identified that informal justice 
is the ‘corner stone of dispute resolution and access to justice for the majority of populations, especially 
the poor and disadvantaged in many countries, where [such]…systems usually resolve between 80% and 
90 percent of disputes.’46  

Accepting that there is a shift from rule of law orthodoxy towards legal pluralism in some areas of UN 
and state practice; and that on most peace operations around 80% of disputes are dealt with through 
informal justice the question that arises is: to what extent should military members engage with 
informal justice? The large part of the answer lies in understanding that military members are restricted 
in their engagement with informal justice by the legal framework they are subject to.      

Part II  Application of Law to Military Members 

The legal framework which applies to military members and which, therefore, regulates their 
engagement with legal pluralism generally, and informal justice more specifically, is founded on the 
application of two agreements and the laws of the troop contributing state. The two agreements are the 
memorandum of understanding (MOU) entered into between the troop contributing state and the UN; 
and the status of forces agreement (SOFA) entered into between the UN and the host country. 
Understanding this legal framework is essential to explaining why military members might support legal 
pluralism in general terms but cannot in some specific circumstances support informal justice norms and 
practices. 

                                                            
42 Laura Grenfell, Legal Pluralism and the Challenge of Building the Rule of Law in Post-Conflict States: A Case Study 
of Timor-Leste’ in in Brett Bowden, Hilary Charlesworth and Jeremy Farrall (eds), The Role of International Law in 
Rebuilding Societies After Conflict: Great Expectations (2009) 170. 
43 Stephen C Lubkemann, Deborah Isser, and Philip A. Z. Banks III, ‘Unintended Consequences: Constraint of 
Customary Justice in Post-Conflict Liberia’ in Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn 
Societies (2011) 208. See also Hon. Deng Biong Mijak in Conference Packet, Customary Justice and Legal Pluralism 
in Post Conflict and Fragile Societies, November 17-18, 2009, 60. 
44 Dunia Zongwe, Francois Butedi and Phebe Mavungu Clement, UPDATE: The Legal System and Research of the 
Democratic Republic of the Congo (DRC): An Overview  (August/September 2010) 
http://www.nyulawglobal.org/Globalex/Democratic_Republic_Congo1.htm 
45 Thomas Barfield, Neamat Nojumi andJ Alexander Their, ‘The Clash of Two Goods: State and Nonstate Dispute 
Resolution in Afghanistan’ in Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies 
(2011) 173. 
46  See OECD, Enhancing the Delivery of Justice and Security: Governance, Peace and Security (2007) 5  
http://www.oecd.org/dataoecd/27/13/38434642.pdf  

http://www.oecd.org/dataoecd/27/13/38434642.pdf
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States contributing military members to UN peace operations enter into a memorandum of 
understanding (MOU)47 with the UN which acknowledges that military members and civilian members 
of the contingent that are subject to the national military law of the contributing state are also subject 
to that state’s exclusive jurisdiction in respect of offences that might be committed by those members.48 
Pursuant to the MOU the contributing state also agrees to exercise jurisdiction with respect to other 
acts of misconduct that do not amount to crimes or offences.49 Responsibility for discipline of members 
of the contingent rests with the commander of that contingent; 50  and the UN requires the contributing 
state to:  

ensure that the commander [of the contingent]…is vested with the necessary authority and 
takes all reasonable measures to maintain discipline and good order among all members of the 
national contingent to ensure compliance with the United Nations standards of conduct, 
mission-specific rules and regulations, and the obligations towards national and local laws and 
regulations in accordance with the status of forces agreement.51 

The MOU also requires the contributing state to ‘ensure that all members of the Government’s national 
contingent are required to comply with the United Nations standards of conduct set out in Annex H to 
the present memorandum of understanding’.52 Annex H to the MOU requires peacekeeping personnel 
to ‘Respect local laws, customs and practices and be aware of and respect culture, religion, traditions 
and gender issues; [and] treat the inhabitants of the host country with respect, courtesy and 
consideration.’53 These requirements are to be achieved within the context of peacekeeping personnel 
not ‘participating in illegal activities, corrupt or improper practices.’54  

The emphasis on military members being subject to their own municipal laws, rather than to the 
domestic law of the host state, is reflected in the status of forces agreement (SOFA) entered into 
between the UN and the host state.55 There are two elements of the UN SOFA that are relevant in the 
context of military members dealing with informal justice norms and practices. The first limits 

                                                            
47 For a more detailed explanation of the MOU see Bruce Oswald, Helen Durham and Adrian Bates, Documents on 
the Law of UN Peace Operations (2010) 51-53. 
48 Article 7 quinquiens [7.22] as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law 
of UN Peace Operations (2010) 58 
49 Article 7 quinquiens [7.23] as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law 
of UN Peace Operations (2010) 58. 
50 Article 7 ter [7.5] as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 56. 
51 Article 7 ter [7.5] as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 56. 
52 Article 7 bis [7.2] as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 56. 
53 As reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace Operations 
(2010), 65. 
54 As reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace Operations 
(2010) 65. 
55 For more detailed explanation of UN SOFAs see Bruce Oswald, Helen Durham and Adrian Bates, Documents on 
the Law of UN Peace Operations (2010) 34-38. 
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jurisdiction over military members to the contributing state. The SOFA provides that military members 
are ‘subject to the exclusive jurisdiction [of their state]… in respect of any criminal offences which may 
be committed by them’56 in the host state. A practical effect of this provision is that neither the host 
state nor the UN can exercise criminal jurisdiction over a military member. The second element is that 
peacekeepers ‘shall respect all local laws and regulations.’57 The word ‘respect’ in this context could be 
interpreted to mean that peacekeepers should comply with host state laws and regulations unless it 
hampers their functions and tasks. In other words the only justification for not complying with host state 
laws and regulations is because to do so would not be reasonable in all the circumstances of the 
peacekeepers carrying out their Security Council mandated functions and tasks.58  

Outside the parameters of both the SOFA and the MOU, laws of the contributing state are also likely to 
apply to military members on the basis of some contributing state laws having extra-territorial 
application. Such laws might apply because they fulfill the obligations that those states have under 
existing international law. In relation to dealing with informal justice the areas of international law that 
might create obligations for contributing states and, therefore, their military members include: human 
rights law (such as those that prohibit mistreatment, torture, require due process); international 
humanitarian law (such as Common Article 3); and international criminal law (particularly in relation to 
impunity). Contributing state domestic laws, such as those relating to criminal offences, might also apply 
extra-territorially to military members on the basis that the national military law or relevant criminal 
legislation applies.  

The UN also issues a number of directives and guidelines to UN peacekeepers concerning the standards 
expected of them. These directives and guidelines are important because they reinforce some of the 
principles of behavior found in Annex H of the MOU; and they reinforce the importance the UN places 
on human rights. The Directives for Disciplinary Matters Involving Military Members of National 
Contingents59 reinforce the principle stated in the SOFA that ‘[m]ilitary members of national contingents 
shall respect all local laws and regulations.’60 They are also expected to ‘refrain from conduct that would 
adversely reflect on the United Nations and shall not engage in any activity that is incompatible with the 

                                                            
56 Paragraph 47(b) as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 48. 
57 Paragraph 6 as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace 
Operations (2010) 40. It is assumed that this provision refers to formal state laws and regulations. 
58 Functionality principle refers to peacekeepers receiving privileges and immunities for legal process to the extent 
necessary for them to carry out their functions and roles. The functionality principle in the context of UN peace 
operations derives from the Charter of the United Nations 1945, 59 T.S. No. 993; the Convention on the Privileges 
and Immunities of the United Nations 1946, 1 UNTS 15; and the SOFA. For more details concerning this principle 
see Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace Operations (2010) 315.  
59 The Directives is not binding on military members of national contingents because there is no contractual link 
between the UN and the military members. The military members always remain under the authority of their 
state. See Oswald, Durham and Bates 33. 
60 Directive IV (5) as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 388. 
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aims and objectives of the United Nations.’61  The Ten Rules: Code of Personal Conduct for Blue 
Helmets62 also reinforces the need to ‘respect the law of the land of the host country, their local culture, 
traditions, customs and practices.’63 The Rules also require Blue Helmets to ‘respect and regard the 
human rights of all.’ 64 In relation to respecting human rights, the Department of Peacekeeping 
Operations (DPKO) 65 takes a rights based approach reinforcing the need to mainstream human rights in 
the roles and functions carried out by peacekeepers. As a matter of doctrine, the DPKO has stated that 
its ‘entities have a responsibility to ensure that human rights are promoted and protected by and within 
their field operations.’ 66 More specifically from a peacekeeping perspective the DPKO states that human 
rights law ‘is an integral part of the normative framework for United Nations peacekeeping 
operations…[and such operations] should be conducted in full respect of human rights and should seek 
to advance human rights through the implementation of their mandates.’67 The DPKO also expects its 
peacekeepers to ‘be able to recognise human rights violations or abuse, and be prepared to respond 
appropriately within the limits of their mandate and competence. United Nations peacekeeping 
personnel should respect human rights in their dealings…with local people.’ 68  

The competing objectives of legal pluralism mentioned in Part I above, combined with the requirement 
to obey the laws of the contributing state, adhere to a human rights based approach, and respect local 
laws gives rise to a number of tensions. First, how do military members support legal pluralism and the 
application of informal justice when the means and methods used to apply that justice breach their 
domestic law? Second, even where domestic laws are not breached how do military members reinforce 
the DPKO policies of a human rights based approach when engaging with the local population? Third, 
how do military members resolve respecting local laws when some forms of informal justice might 
breach those local laws? Finally, how do military members engage with the local population in a way 
that is sensitive to the needs and culture of that population without reinforcing the victimization of 
marginalised members of that population who are subjected to unfair applications of informal justice? 

                                                            
61 Directive IV (6) as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN 
Peace Operations (2010) 388. 
62 The Rules contained in the Code of Personal Conduct are not actually ‘Rules’ in the sense that they bind 
peacekeepers creating obligations for them. In light of the fact that the Rules do not form part of the MOU they 
are not binding upon military members of national contingents. Instead they are viewed by contributing states as 
non-binding guidelines for military members. See Bruce Oswald, Helen Durham and Adrian Bates, Documents on 
the Law of UN Peace Operations (2010) 381. 
63 Rule 2, as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace 
Operations (2010) 383. 
64 Rule 5, as reprinted in Bruce Oswald, Helen Durham and Adrian Bates, Documents on the Law of UN Peace 
Operations (2010) 384 
65 The DPKO ‘provides political and executive direction to UN Peacekeeping Operations around the world and 
maintains contact with the Security Council, troop and financial contributors, and parties to the conflict in the 
implementation of Security Council mandates.’ See http://www.un.org/en/peacekeeping/about/dpko/ 
66 Department of Peacekeeping Operations, United Nations Peacekeeping Operations: Principles and Guidelines 
(2008) 27. 
67 Department of Peacekeeping Operations, United Nations Peacekeeping Operations: Principles and Guidelines 
(2008) 14 and 23. 
68 Department of Peacekeeping Operations, United Nations Peacekeeping Operations: Principles and Guidelines 
(2008) 15. 
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Part III below seeks to resolve some of these tensions by proposing three principles for dealing with 
informal justice within the context of legal pluralism. 

PART III  PRINCIPLES FOR UN PEACEKEEPERS TO DEAL WITH INFORMAL JUSTICE 

Taking into account the comments made in Part I and II above this Part identifies three principles for 
peacekeepers to apply when engaging with informal justice norms and practices within the context of 
legal pluralism: giving due regard; maintaining oversight; and avoiding corruption. These principles are 
supported by three pillars: (1) legal pluralism; (2) adherence to contributing state law; and (3) applying a 
human rights based approach.  

Due regard for informal justice norms or practices. Giving due regard to informal justice norms and 
practices expressly acknowledges the Glenn and Isser approach that choices concerning formal and 
informal justice are not always binary. The notion of due regard also sits comfortably within the 
parameters of the Secretary-General’s position concerning the importance of informal justice; the 
relevant provisions of UN agreements and policies concerning respecting local laws and customs; and 
the recognition by some member states of the relevance of engaging with informal justice. The issue 
that needs to be resolved when applying this principle is what limits must or should be applied to the 
notion of ‘due regard’.  

One limit that must be applied when operationalizing the due regard principle is that military members 
are always subject to their own municipal laws. For example, encouraging or condoning bride-wealth 
arrangements might be a breach of the member’s criminal laws and, therefore, the member might have 
accessorial liability attributed to him or her. Thus, the principle of due regard gives rise to a rule that 
limits military members from engaging in any acts or omissions that might be unlawful in their home 
jurisdiction. By implication, therefore, military members cannot even encourage or condone the acts or 
omissions of others if those acts or omissions amount to a breach of their municipal laws. 

Another limit that applies is that military members are to respect local laws, customs, and traditions to 
the extent that such respect does not violate the human rights based focus that the UN seeks to 
advance in its peace operations. This MOU and SOFA based limit is consistent with the DPKO emphasis 
on fully respecting human rights in dealings with the local people, and together with the expectation 
that military members will refrain from conduct that will adversely reflect on the UN, implies that 
military members will always need to assess whether an informal justice norm or practice that they are 
confronting breaches the human rights of the disputants or other stakeholders. Regardless of the 
efficacy of acknowledging that in some cultures traditional ways of dealing with murder might be more 
effective than the formal methods used by host state institutions, or that a cultural practice is deeply 
rooted in a particular society,69 the fact remains where fundamental notions of human rights are 

                                                            
69 For a more detailed discussion of how human rights standards need to be viewed in the context of informal 
justice norms and practices that have a social utility see Deborah Isser, ‘Understanding and Engaging Customary 
Justice Systems’ in Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies (2011) 334 -
336. 
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violated military members have little option but to take a human rights based approach.70 While it might 
be the case that the UN’s broad commitment to international human rights may in fact work against 
adopting pragmatic approaches to local systems71 the fact is that military members have little choice but 
to comply with the UN’s human rights platform.  

A third matter which limits the prioritizing of informal justice norms and practices over formal ones is 
the expectation that peacekeepers will respect the host state laws.  This expectation which is reflected 
in MOU, SOFA and UN guidance means that military members must always be cognizant of whether 
their acts breach local laws. Where such breaches occur military members will have to justify the breach 
on the basis that they were carrying out their Security Council mandated functions and tasks. 

Maintain oversight of informal justice norms or practices. One option to deal with the influence of war 
‘spoilers’, such as warlords, and with concerns about unduly interfering with local customs is for military 
members to oversee informal justice norms and practices in situ. Erica Harper, then a senior rule of law 
adviser with the International Development Law Organization, has suggested that oversight of 
customary justice systems can be ‘undertaken with a view to improving their operation and monitoring 
compliance with minimum rights standards.’72 Monitoring informal justice norms and practices for 
specific cases of abuse and bad practices can assist in identifying situations that might lead to a break- 
down of law and order. Monitoring might also permit military members to provide organizations such as 
the Office of the High Commissioner for Human Rights 73  with information to develop better 
understandings, and hopefully more effective interventions, of informal justice norms and practices.  

Avoid corrupting informal justice norms or practices.  The principle of avoiding corruption here refers 
to situations where military members interfere with the effectiveness and legitimacy of informal justice 
norms and practices even where those norms and practices do not violate laws or human rights norms. 
For example, it has been recognised that the legitimacy and effectiveness of informal justice will be 
adversely affected when it is used to resolve disputes among individuals who do not see themselves as a 
part of a common community.74 Military members might also corrupt informal justice norms and 
practices by engaging in other forms of ‘corruption’ such as paying a village elder money or some other 
form of compensation to resolve a dispute in a particular way. Military members who seek to harness 

                                                            
70 Some of the human rights challenges that arise in relation to informal justice include: discrimination and 
inequality, reinforcement of ethnic and religious fundamentalism, diluted justice, and marginialisation of the 
disadvantaged. See Vijay Kumar Nagaraj, ‘Human Rights, Legal Pluralism and Conflict: Challenges and Possibilities – 
Some Reflections in in Conference Packet, Customary Justice and Legal Pluralism in Post Conflict and Fragile 
Societies, November 17-18, 2009, 21 
71 Tanja Chopra, Christian Ranheim and Rod Nixon, ‘Local Level Justice under Transitional Administration: Lessons 
from East Timor’ in Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies (2011) 136. 
72 Erica Harper (ed) Working with Customary Justice Systems: Post-Conflict and Fragile States (2011), 49. 
73 The Office of the High Commissioner for Human Rights, for example, argues that the application of traditional 
laws and practices ‘should be monitored like all other dispute settlement processes for compliance with 
international standards’. See Office of the High Commissioner for Human Rights, Rule-of-Law tools for Post-Conflict 
States: Monitoring Legal Systems (2006) 11. 
74 Deborah Isser, ‘Understanding and Engaging Customary Justice Systems’ in Deborah Isser (ed), Customary Justice 
and the Rule of Law in War-Torn Societies (2011) 331. 
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informal justice norms and practices to deal with issues that such norms and practices were not 
intended to deal with will adversely affect the justice system and might also undermine the legitimacy of 
the peace operation. Such circumstances might also give rise to the perception that the peace operation 
is seeking to change religious and community values and this could turn locals away from supporting the 
peace operation.  

The practical application of the three principles may be further explained using the two examples cited 
at the start of this paper. A military member confronted with dealing with informal justice norms and 
practices, such as those dealing with murder or using a daughter as compensation, will clearly need to 
have due regard for the cultural and traditional roles those norms and practices have in the community. 
If, however, the military member believes that supporting those norms and practices will breach his or 
her domestic law then the military member cannot participate, or in any way condone or encourage the 
application of that norm or practice. To do otherwise would leave the military member open to 
allegations that he or she was, at the very least, an accessory to the breach.  

Where the informal justice norm or practice is not about a military member’s responsibility to the 
contributing state criminal/military law but of accountability to adhering to the fundamental human 
rights, or to respect host state laws, military members might have more options for dealing with 
informal justice. The options will depend to a large extent on how seriously the informal justice norm or 
practice violates human rights or host state law. In situations where the violation is serious, such as 
where bride wealth is involved, military members will have no choice but to not condone or encourage 
such practices. Less serious violations, however, might be permitted so long as military members 
actively engage in monitoring and reporting the exercise of informal justice and do nothing to corrupt 
the application of that justice.  

CONCLUSION 

The tensions that arise from the competing objectives of legal pluralism, adhering to contributing state 
laws, adopting a human rights based approach, and respecting host state laws are very difficult to 
resolve. While there has been a gradual shift from a narrow approach of rule of law orthodoxy to a 
broader acceptance of legal pluralism the shift cannot lead to a complete acceptance of informal justice. 
This is particularly the case where the norms and practices used to apply informal justice breach the 
laws that military members must comply with or breach fundamental human rights. In other situations 
where the norms and practices concerning informal justice are lawful and acceptable from a human 
rights perspective military members should have due regard to those norms and practices. In having due 
regard to informal justice norms and practices military members will need to monitor the norms and 
practices so as to ensure that the application of informal justice complies with the legal standards of the 
host state, and fundamental human rights. Finally, in keeping with general principles of respecting the 
local laws, customs and practices of communities in the host state, military members should ensure that 
their acts do not corrupt informal justice norms and practices.  
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