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I. Introduction 

 

Despite the endorsement in 2005 of the principle that every individual state, as well the 

international community, has a “responsibility to protect” its populations from the mass 

atrocity crimes of genocide, war crimes, ethnic cleansing and crimes against humanity,1 

many states still have concerns, especially with regards to the principle’s implementation 

at its sharpest end. With a view to building broader state support for the responsibility to 

protect concept, UN Secretary-General Ban Ki-moon and his Special Advisers2 have 

                                                        
♣ BA (U Brit Col), JD (U Victoria), PhD (Cantab); Professor of Law and Associate Dean with the Faculty of 
Graduate Studies and Research, University of Alberta, Canada. Email: joanna.harrington@ualberta.ca. This 
paper builds on earlier work presented at the Ninth International Law Forum of the Institute of International 
Law of the Chinese Academy of Social Sciences held in Beijing, People’s Republic of China, November 2012, 
and the 2013 ILA-ASIL Asia-Pacific Research Forum held in Taipei, Taiwan, May 2013. 
 
1 2005 World Summit Outcome, GA Resolution 60/1, adopted 16 September 2005, UN Doc A/RES/60/1 (2005) 
at paras 138-139, reproduced in Resolutions and Decisions of the General Assembly adopted during its sixtieth 
session, UN Doc A/60/49 (2006), vol I at 3–25. 
 
2 I refer to the Special Adviser on the Responsibility to Protect, Dr Edward Luck (now the Dean of the Joan B. 
Kroc School of Peace Studies at the University of San Diego) and the Special Adviser on the Prevention of 
Genocide, Dr Francis Deng (now the Permanent Representative of South Sudan to the United Nations), both of 
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engaged in consultations with states and others, leading in turn to the development, since 

2009, of a series of annual reports offering guidance on how best to implement or 

“operationalize” the responsibility concept. The first such report,3 released in January 

2009, embraced a clear “three pillar” approach to implementation that tapped into state 

support for the concept’s preventive and capacity-building roles, and the notion of the state 

as bearing the primary responsibility for the protection of its population. This 2009 report 

also perceived correctly that there was continuing controversy among states concerning 

the exercise of the international community’s responsibility to protect, especially through 

the use of military force. These concerns have not been dispelled by the UN-mandated 

intervention in Libya in 2011, which has led to criticism that a Council mandate to protect 

civilians was misused and/or abused so as to achieve regime change. 

 

Perceptions can have consequences. The perception that the Libyan intervention in 2011 

exceeded its “responsibility to protect” mandate has provoked a strong reaction from 

emerging powers and developing states, potentially reinforcing a perceived North-South 

divide with respect to support for the responsibility concept.4 Criticism and perception 

have also motivated the government of Brazil to muster its political capital and influence as 

an emerging power to call for the adoption of a set of “principles, parameters and 

procedures” to govern any future exercise of the international community’s responsibility 

to protect under a proposed banner of a “responsibility while protecting”.5 While some 

supporters of the responsibility project were suspicious of the Brazilian proposal, Brazil’s 

strategic intertwining of the concept of a responsibility to protect with a concept of 

responsibility while protecting (formulated perhaps as “RtoP + RwP”) has served to 
                                                                                                                                                                                   
whom concluded their terms of service in July 2012. Former judicial officer Adama Dieng of Senegal now 
serves as the Special Adviser on the Prevention of Genocide and, as of August 2013, Oxford University 
professor Dr Jennifer Welsh of Canada serves as the Special Adviser on the Responsibility to Protect. 
 
3 Implementing the Responsibility to Protect: Report of the Secretary-General, UN Doc A/63/677 (12 January 
2009). 
 
4 See Ramesh Thakur, “The Responsibility to Protect and the North-South Divide” in Sanford R Silverburg, ed, 
International Law: Contemporary Issues and Future Developments (Boulder: Westview, 2011) at 32-47. 
 
5 Letter dated 9 November 2011 from the Permanent Representative of Brazil to the United Nations addressed to 
the Secretary-General, UN Doc A/66/551-S/2011/701 (11 November 2011) [“Brazil’s Concept Note”]. 
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provide a needed outlet for criticism, while confirming support for the starting point. It is 

also an approach that in the long run may bolster broader support for the responsibility 

project as a whole, confirming as it does that the consensus achieved in 2005 is not to be 

overturned. Thus, any discussion of the responsibility to protect concept, to have resonance 

with states, must respect the political boundaries that were agreed in 2005,6 encapsulated 

as “narrow but deep” in that states narrowed the concept in terms of its application to four 

specified crimes and violations, while also embracing a broader (or “deeper”) outlook for 

putting responsibility into practice than simply military intervention.7 

 

Moreover, Brazil has shown a degree of openness to revising the proposal it first 

introduced in November 2011, with discussions appearing to coalesce around the need for 

criteria to guide the Security Council when authorizing force, and the need for a monitoring 

and review mechanism to have a role during the implementation of any such mandate.8 A 

careful review of recent statements by state representatives and the Secretary-General also 

suggests interest in the process aspects of the exercise of the power to authorize the use of 

force, reflecting a “rule of law” approach that favours decisions made on the basis of timely 

access to information and assessment, rather than decisions made arbitrarily. A fruitful link 

may also be made to efforts to reform the working methods of the Security Council. 

 

The discussion in this paper is organized into four parts. After the introduction, a brief 

review of the UN-approved military intervention in Libya in 2011 is provided, noting that 

                                                        
6 I have previously argued against the expansion of the 2005 responsibility concept to include situations such 
as natural disasters in Joanna Harrington, “R2P and Natural Disasters” in W. Andy Knight & Frazer Egerton, 
eds., The Routledge Handbook of the Responsibility to Protect (London: Routledge, 2012) at 141-151. 
 
7 See The Responsibility to Protect: Timely and Decisive Response: Report of the Secretary-General, UN Doc 
A/66/874-S/2012/578 (25 July 2012) at para 9 (“From the outset, the importance of a narrow but deep 
approach has been highlighted – narrow, in terms of restricting its application to the crimes and violations 
cited in paragraph 138 of the 2005 World Summit Outcome … and deep, in terms of the variety of Charter-
based tools that are available for this purpose.”) 
 
8 See the statement of H.E. Ambassador Maria Luiza Riberio Viotti, Permanent Representative of Brazil to the 
United Nations, delivered at the General Assembly dialogue on the responsibility to protect, held in 2012, and 
summarized in United Nations, Department of Public Information, “World not Fulfilling ‘Never Again’ Vow, 
Secretary-General tells General Assembly Meeting on Responsibility to Protect: Use of Force Must Be Last 
Resort, Says President Before Panel Discussion,” UN Doc GA/11270 (5 September 2012). 
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this intervention was debated and approved at a time when Brazil, India and South Africa 

were serving on the Security Council, and thus with Russia and China, all members of the 

“BRICS” group of states were also Security Council members.9 I then review the proposal 

made by Brazil towards the end of the Libya operation to combine a concept of 

“responsibility while protecting” with the existing concept of a responsibility to protect. In 

Part IV, I provide a textual analysis of the UN Secretary-General’s 2012 report on the third 

pillar of the three-pillar strategy for implementing the responsibility to protect, namely the 

provision of collective action in the form of a timely and decisive response.10 Given the 

express mention within the report of the Brazilian initiative,11 it is an important 

development within the continuum under discussion, although as will be discussed, the 

Brazilian initiative also appears to have had some influence on the report’s overall 

contents. Part V of the paper then contains a distillation of the guidance to be gleaned from 

the discussions that have been inspired in large part by the Brazilian initiative, which leads 

to a discussion of the aspects that appear most likely to generate future action. I conclude 

that a focus on process, rather than substance, may well provide the basis for future steps, 

viewed from a practical perspective rather than an assessment of what is most desirable. 

 

II.   The UN-Mandated Military Intervention in Libya 

 

The concept of a responsibility to protect gained serious operational teeth only two years 

after the UN Secretary-General’s first report on implementation,12 and only six years after 

the concept’s formulation had gained General Assembly support.13 Here was responsibility 

                                                        
9 Although the “BRICs” appellation first arose within discussions concerning investment opportunities in 
emerging markets, the term is now used to embrace a wider array of political and economic issues, with the 
leaders of Brazil, Russia, India and China – the “BRIC” countries – having met annually since 2008 to discuss 
issues of global significance at high-level summits. South Africa was asked to join the group in 2011, leading 
to the use of the term “BRICS” to refer to the five-nation association. See further, University of Toronto, 
“BRICS Information Centre” (undated), online at: http://www.brics.utoronto.ca 
 
10 Timely and Decisive Response Report, above note 7 at para 9. 
 
11 Ibid. at para 50. 
 
12 Implementing the Responsibility to Protect Report, above note 3. 
 
13 2005 World Summit Outcome, above note 1. 
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in action, with the concept’s supporters interpreting the Security Council’s invocation of 

the responsibility language in Resolutions 1970 (2011)14 and 1973 (2011)15 as proof that 

the international community did indeed have the will to act in a decisive and timely 

manner to protect civilian populations from mass atrocity crimes. But when the mandate to 

protect civilians evolved to include, or was over-extended to include, a UN authorized 

mandate for regime change, the intervention in Libya came to be associated, at least for 

some states, as the high point (and thus a low point) for operationalizing the responsibility 

concept.16 It is also likely that the fallout from Libya has contributed to the Security 

Council’s far less robust response to the commission of atrocities in Syria.17 

 

The Security Council’s involvement in Libya’s “Arab Spring” began in February 2011, soon 

after protests against the government of Colonel Muammar Gaddafi in Libya’s second 

largest city of Benghazi led to a violent crackdown by government forces, which in turn led 

to further rebellion across the country. Acting with uncharacteristic speed, the Security 

Council condemned the violence and use of force against civilians in Libya,18 and 

suspecting the commission of crimes against humanity quickly adopted a resolution to 

refer the situation to the Prosecutor of the International Criminal Court.19 Resolution 1970 

(2011) also authorized an arms embargo, a travel ban against certain named Libyan 

officials and Gaddafi family members, and an assets freeze. The resolution received 

unanimous support from the 15-member Council, presumably in an effort to send a clear 

                                                                                                                                                                                   
 
14 Security Council Resolution 1970 (2011), adopted 26 February 2011, UN Doc S/RES/1970 (2011). 
 
15 Security Council Resolution 1973 (2011), adopted 17 March 2011, UN Doc S/RES/1973 (2011). 
 
16 For discussion of the intervention in Libya as a significant normative moment in international law, see 
Catherine Powell, “Libya: A Multilateral Constitutional Moment?” (2012) 106 AJIL 298-316. For the view that 
“the legal significance of Libya is minimal,” see Simon Chesterman, “‘Leading from Behind’: The Responsibility 
to Protect, the Obama Doctrine, and Humanitarian Intervention after Libya” (2011) 25:3 Ethics & Int’l Affairs 
279-285. 
 
17 See further, Spencer Zifcak, “The Responsibility to Protect after Libya and Syria” (2012) 13 Melbourne JIL 
59-93. 
 
18 “Security Council Press Statement on Libya” UN Press Release SC/10180-AFR/2120 (22 February 2011). 
 
19 Resolution 1970 (2011), above note 14 at para 4. 
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and unambiguous message to the Libyan authorities to halt the violence. It also included an 

express reference to the concept of a responsibility to protect in a preambular paragraph 

specifically “[r]ecalling the Libyan authorities’ responsibility to protect its population.”20 

 

The Libyan authorities did not, however, take heed of the Council’s demands, and on 17 

March 2011, the Security Council adopted a resolution authorizing the use of “all necessary 

measures … to protect civilians and civilian populated areas under threat of attack in the 

Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign occupation force of 

any form on any part of Libyan territory, …”.21 The resolution also authorized the 

establishment of a no-fly zone over Libyan airspace to help protect civilians from aerial 

bombardment, and contained several paragraphs aimed at enhancing the arms embargo 

and assets freeze approved in the earlier resolution. Resolution 1973 (2011) also contained 

a preambular paragraph expressly “[r] eiterating the responsibility of the Libyan 

authorities to protect the Libyan population and reaffirming that parties to armed conflicts 

bear the primary responsibility to take all feasible steps to ensure the protection of 

civilians.” The insertion of this paragraph thus marked the first time that the concept of a 

responsibility to protect had been invoked, albeit implicitly, to authorize the use of force by 

UN member states.22 Two days after the resolution’s adoption, on 19 March 2011, a 

coalition of states, including France, the United Kingdom, and the United States, began to 

carry out air strikes against military targets in Libya. 

 

Operative paragraphs 4 and 5 of Resolution 1973 (2011) provided a UN mandate for 

collective action, leading to a NATO-led military intervention in Libya that lasted several 

months, and eventually resulted in the overthrow of the Gaddafi regime. For some critics, it 

                                                        
20 Ibid. at preamb para 9. 
 
21 Resolution 1973 (2011), above note 15 at para 4. 
 
22 Powell, above note 16 at 308, notes that while the Security Council had not authorized member states to 
intervene or use force as done in the Libya resolution, the Council had previously authorized the UN Mission 
in Sudan (UNMIS) “to use all necessary means . . . to protect civilians under threat of physical violence”: see 
Security Council Resolution 1706 (2006), adopted 31 August 2006, UN Doc S/RES/1706/2006 (2006) at para 
12(a). 
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is believed that more time should have been afforded for the exhaustion of all non-military 

options, while others who were initially supportive of certain elements of the mandate, 

such as the establishment of a no-fly zone and the destruction of Libya’s air force, later 

complained that opportunities to secure a ceasefire were squandered by the desire for 

regime change. In turn, others have responded by noting that regime change must surely be 

inevitable following a government’s widespread condemnation for the commission of mass 

atrocities,23 with the United Kingdom, for example, having made known its desire for a new 

government in Libya to replace the “violent discredited regime” of Colonel Gaddafi at the 

time of the resolution’s adoption. The United Kingdom had also stated that: “The central 

purpose of the resolution is clear: to end the violence, to protect civilians and to allow the 

people of Libya to determine their own future, free from the tyranny of the Al-Qadhafi 

regime.”24 Indeed, one scholar has described the Libya intervention as “the first case of a 

Security Council-mandated operation conducted with the more or less openly admitted 

goal of overthrowing the government and changing the regime.”25 Nevertheless, there are 

those who are critical of the mission’s evolution from the protection of civilians into a 

“taking of sides”, with the supply of arms to the rebels, in defiance of the embargo, also 

drawing ire.26 In any event, whatever one’s views as to who is correct, perceptions also 

have an impact on international relations, including the building of cross-regional support 

for a conceptual shift, and clearly there are states now wary about the concept of a 

responsibility to protect as a result of the UN-sanctioned military intervention in Libya. 

 

Leading the campaign of criticism have been the emerging powers that form the BRICS 

group – a term used here to refer to the collective efforts of Brazil, the Russian Federation, 
                                                        
23 See, in particular, Barack Obama, David Cameron & Nicolas Sarkozy, “Libya’s Pathway to Peace” The New 
York Times (14 April 2011) and International Herald Tribune (15 April 2011) (“Our duty and our mandate … 
is to protect civilians … It is not to remove Qaddafi by force. But it is impossible to imagine a future for Libya 
with Qaddafi in power.”) 
 
24 United Nations, Security Council, Sixty-sixth Year, 6498th Meeting, 17 March 2011, UN Doc S/PV.6498 at 4 
(Sir Mark Lyall Grant). 
 
25 Mehrdad Payandeh, “The United Nations, Military Intervention, and Regime Change in Libya” (2012) 52 
Virginia JIL 355 at 358. 
 
26 See “NATO Stretching UN Libya Mandate: Evans” Sydney Morning Herald (4 May 2011). 
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India, China, and South Africa. In a remarkable moment of history, all members of the 

BRICS were members of the Security Council at the time of the adoption of Resolution 1973 

(2011), although their positions differed at that time. South Africa, being a member of the 

African Union whose constitutive act embraces a right of collective intervention,27 was 

among the ten states that voted in favor of the resolution’s adoption,28 although she was 

later highly critical of the resolution’s implementation. The remaining BRIC states joined 

Germany in abstention. In their statements explaining their abstentions, China and Russia, 

along with Brazil and India (as well as Germany), emphasized the need to prioritize efforts 

at peaceful resolution, with China also stating that she had “serious difficulty with parts of 

the resolution.”29 China, however, refrained from exercising its veto power because she 

“attached great importance” to the wishes of the Arab League and the African Union,30 

(with the Council of the Arab League having only a few days before called upon the Security 

Council “to bear its responsibilities towards the deteriorating situation in Libya” and 

requested the imposition of a no-fly zone.)31 The abstaining states also spoke against the 

use of force, both in general (India) and in international relations (China), with fear 

expressed by those abstaining about the potential risks and unintended consequences of 

military intervention. Some concern was also expressed about the exact scope of the 

authorization that had been provided,32 and Russia was critical of the process used for 

                                                        
27 Constitutive Act of the African Union, 11 July 2000, 2158 UNTS 33, in force 26 May 2001, art 4(h) (“The 
Union shall function in accordance with the following principles: … (h) the right of the Union to intervene in a 
Member State pursuant to a decision of the Assembly in respect of grave circumstances, namely: war crimes, 
genocide and crimes against humanity;…”). A proposed amendment to extend the grounds for intervention to 
include “a serious threat to legitimate order to restore peace and stability to the Member State of the Union 
upon the recommendation of the Peace and Security Council” awaits the requisite number of ratifications to 
enter into force: Protocol on Amendments to the Constitutive Act of the African Union, 11 July 2003, art 4. 
 
28 The other nine states that voted in favour were Bosnia and Herzegovina, Colombia, France, Gabon, 
Lebanon, Nigeria, Portugal, the United Kingdom, and the United States. 
 
29 United Nations, Security Council, Sixty-sixth Year, 6498th Meeting, 17 March 2011, UN Doc S/PV.6498 at 10 
(Li Baodong). 
 
30 Ibid. 
 
31 See further, Letter dated 14 March 2011 from the Permanent Observer of the League of Arab States to the 
United Nations addressed to the President of the Security Council, UN Doc S/2011/137 (15 March 2011). 
 
32 For a detailed analysis, see Payandeh, above note 25 at 383-391. 
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negotiating the resolution.33 Several BRICS states have subsequently criticized the lack of 

information presented to the Council as the mission unfolded, resulting in the somewhat 

dismissive rebuttal that a military operation cannot be micromanaged from miles away. 

 

III.   The Brazilian Conception of a “Responsibility while Protecting” 

 

Widely viewed as a reaction to the intervention in Libya, and the perceived abuse of the 

mandate to protect civilians, supporters of a conceptual addition currently phrased as a 

“responsibility while protecting” have placed much emphasis on the need to exhaust all 

peaceful means for conflict resolution before considering the use of armed force to protect 

populations. Led by the efforts of Brazil, the proposal to recognize a responsibility while 

protecting within the 2005 responsibility framework encourages states to adopt a set of 

criteria to govern any future exercise of the international community’s responsibility to 

protect. Brazil has also called for some form of monitoring mechanism by which all Security 

Council members can be kept informed about, and maintain scrutiny over, the 

implementation of all future use of force mandates. While some have worried that the 

Brazilian proposal might encourage a move away from supporting a robust vision for the 

responsibility to protect, the concept of a responsibility while protecting has certain 

positive implications for the goals of the responsibility project as a whole, most notably the 

retention of the 2005 consensus. 

 

The desire to instill a sense of responsibility while protecting was first articulated by 

Brazil’s President, Dilma Rousseff, in her opening address to the UN General Assembly on 

21 September 2011,34 almost a month before the official end of the mandated intervention 

in Libya.35 Taking note of the series of mass demonstrations that had taken place in Arab 

                                                        
33 United Nations, Security Council, Sixty-sixth Year, 6498th Meeting, 17 March 2011, UN Doc S/PV.6498 at 8 
(Vitaly Churkin). 
 
34 President Rousseff’s statement is recorded in United Nations, General Assembly, Sixty-sixth Session, 11th 
Meeting, 21 September 2011, UN Doc A/66/PV.11 at 6-9. 
 
35 The mandate came to an end on 31 October 2011: Security Council Resolution 2016 (2011), adopted 27 
October 2011, UN Doc S/RES/2016 (2011), para 5. 
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countries in 2010 and 2011, Rousseff urged states to “find a legitimate and effective way to 

aid those societies that cry out for reform – without, however, depriving their citizens of a 

lead role in the process.”36 She then made clear that while the people of Brazil “strongly 

repudiate the brutal crack down episodes that victimize civilian populations[;] We remain 

convinced that for the international community, resort to force must always be the last 

alternative.”37 While not closing the door to military intervention, President Rousseff 

expressed a preference for efforts of conflict prevention through diplomacy and the 

promotion of development. She then delivered the first official expression of Brazil’s 

position on “responsibility while protecting”, stating: “Much is said about the responsibility 

to protect; yet little is said about responsibility in protecting. These are concepts that we 

must develop and mature together. To that end, the role of the Security Council is critical, 

and the more legitimate its decisions are, the more appropriate that role will be.”38 

 

Two months later, in November 2011, at an open debate of the Security Council on the 

protection of civilians in armed conflict, Brazil’s Permanent Representative to the United 

Nations, Maria Luiza Ribeiro Viotti, delivered remarks intended to be delivered by Brazil’s 

Minister for External Relations, Antonio de Aguiar Patriota, expressing the view that “the 

international community, as it exercises its responsibility to protect, must demonstrate a 

high level of responsibility while protecting.” She further emphasized that: “Both concepts 

should evolve together, based on an agreed set of fundamental principles, parameters and 

procedures, …”39 A concept note was also presented for further distribution, with the title: 

“Responsibility while protecting: elements for the development and promotion of a 

concept.”40 The concept note consists of eleven paragraphs intended to instigate further 

                                                                                                                                                                                   
 
36 United Nations, General Assembly, Sixty-sixth Session, 11th Meeting, 21 September 2011, UN Doc 
A/66/PV.11 at 8. 
 
37 Ibid. 
 
38 Ibid. 
 
39 The remarks are recorded in United Nations, Security Council, Sixty-sixth Year, 6650th Meeting, 9 
November 2011, UN Doc S/PV.6650 at 15-17. 
 
40 Brazil’s Concept Note, above note 5. 
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discussion, with the final paragraph suggesting that “an agreed set of fundamental 

principles, parameters and procedures” should govern the interweaving of a concept of a 

responsibility to protect with the proposed concept of a responsibility while protecting 

(paragraph 11). This paragraph then contains a list of nine principles, parameters and 

procedures that are portrayed as illustrative examples of what Brazil had hoped to develop. 

As to the factor prompting Brazil to draft its note, Brazil expressly stated that: “There is a 

growing perception that the concept of the responsibility to protect might be misused for 

purposes others than protecting civilians, such as regime change.”41 

 

Clearly one issue of concern to Brazil is the use of force and the perceived need to impose 

greater restraint on its use. Brazil places much emphasis on prevention, suggesting that any 

listing of principles to guide the application of the concept of a responsibility to protect, 

with a concept of responsibility while protecting, must stress the importance of preventive 

diplomacy and the exhaustion of all peaceful means available before there is resort to force 

(paragraphs 11(a) and (b)). Brazil also takes the view that “the use of force, including in the 

exercise of the responsibility to protect, must always be authorized by the Security Council, 

in accordance with Chapter VII of the UN Charter, or, in exceptional circumstances, by the 

General Assembly, in line with its Resolution 377 (V).” In doing so, Brazil clearly desires to 

close the door to other avenues for securing collective approval for the use of force, 

although curiously Brazil opens the door to reviving interest in the old “Uniting for Peace” 

resolution, adopted in the 1950s at the encouragement of the United States, to provide the 

General Assembly with a role in matters of international peace and security when the 

Security Council is at an impasse. Of course, the General Assembly is of a very different 

make-up than it was in the 1950s, with developing countries constituting a clear majority, 

and in any event, any concession to “Uniting for Peace” accords with Brazil’s more basic 

position that: “There may be situations in which the international community might 

contemplate military action to prevent humanitarian catastrophes” (paragraph 8). 

 

                                                                                                                                                                                   
 
41 Ibid. at para 10. 
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Sequencing was also a notable feature of the Brazilian concept note, as first presented, with 

Brazil wanting further attention to be paid to the three pillar structure of the responsibility 

to protect concept, as embraced by the international community in 2005 (and later 

expounded upon by the UN Secretary-General in his 2009 report on implementation.42) 

Brazil took the position in its concept note that the third pillar is only applicable “in 

exceptional circumstances and when measures provided for in the first and second pillars 

have manifestly failed” (paragraph 4). In doing so, Brazil was suggesting both temporal and 

subject-matter limitations on the use of force by the international community in the 

exercise of its responsibility to protect, with the temporal limitation being, in Brazil’s 

words, “upon the manifest failure of the individual State to exercise its responsibility to 

protect and upon the exhaustion of all peaceful means” (paragraph 5). Brazil’s concept note 

therefore advocates (at least as of November 2011) that “the three pillars must follow a 

strict line of political subordination and chronological sequencing” (paragraph 6) with a 

distinction drawn between collective responsibility and collective security. It is Brazil’s 

position that the former “can be fully exercised through non-coercive measures” while the 

latter involves a case-by-case political assessment by the Security Council. 

 

Another issue of clear concern to Brazil is the need for ensuring strict adherence to the 

specifics of any mandate to use force issued by the Security Council or the General 

Assembly. As suggested by Brazil in its listing of guiding principles: “The authorization for 

the use of force must be limited in its legal, operational and temporal elements and the 

scope of military action must abide by the letter and the spirit of the mandate conferred by 

the Security Council or the General Assembly, and be carried out in strict conformity with 

international law, in particular international humanitarian law and the international law of 

armed conflict” (paragraph 11(d)). In the event that the use of force is contemplated, Brazil 

emphasizes that “action must be judicious, proportionate and limited to the objectives 

established by the Security Council” (paragraph 11(f)), with any such mandate, in Brazil’s 

view, only to be issued after “a comprehensive and judicious analysis of the possible 

consequences of military action on a case-by-case basis” (paragraph 9). Brazil’s concept 
                                                        
42 Implementing the Responsibility to Protect Report, above note 3. 
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note also emphasized that “under no circumstance” can the use of force “generate more 

harm than it was authorized to prevent” (paragraph 11(f)). While cognizant of the need to 

repudiate violence against civilian populations, Brazil also expressed a desire to draw 

attention to what it termed “the painful consequences of interventions that have 

aggravated existing conflicts” (paragraph 8). 

 

Lastly, Brazil used its concept note to call for “enhanced Security Council procedures” to 

monitor and assess the manner in which resolutions are interpreted and implemented to 

ensure responsibility while protecting” (paragraph 11(h)). The concept note further 

emphasized that “the Security Council must ensure the accountability of those to whom 

authority is granted to resort to force” (paragraph 11(i)). 

 

IV.   The Secretary-General’s 2012 Report on Timely and Decisive Response 

 

In August 2012, the UN Secretary-General released his fourth report on the responsibility 

to protect, focusing on the third component of the three pillar structure set out in his first 

report of 2009,43 and drawing a link to the agreement reached in 2005 to “take collective 

action, in a timely and decisive manner, through the Security Council, …”44 The report 

expressly “recognized that concerns have been raised by Member States about 

responsibility, the measures that might be used when a timely and decisive response is 

required, and about the management and oversight of those measures.”45 It also included 

an express mention of the Brazilian proposal for a concept of “responsibility while 

protecting,” with the quoted phrase serving as one of the section headings within the 2012 

report.46 However, while the Brazilian proposal was welcomed by the Secretary-General as 

                                                        
43 Implementing the Responsibility to Protect Report, above note 3. 
 
44 2005 World Summit Outcome, above note 1 at para 139. 
 
45 Timely and Decisive Response Report, above note 7 at para 3. 
 
46 Ibid. at 13, section V. 
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a means for instigating dialogue,47 its key weaknesses were also discussed, most notably 

the matter of sequencing, with the Secretary-General making such rebuttals presumably 

with some confidence that he would have the backing of many states. 

 

Sequencing, as a topic of discussion, is addressed almost immediately within the 2012 

report, with the Secretary-General making clear within the report’s second paragraph that: 

“The three pillars are not sequential and are of equal importance; without all three, the 

concept [of responsibility to protect] would be incomplete.” This message is repeated in 

paragraph 13, where it is again written clearly, if not abruptly, that: “Pillars are not 

sequenced.” Presumably aware of the debate then taking place among member states, it 

would appear that the Secretary-General chose to use his 2012 report to draw a bright line, 

although the harshness of the message is softened by the express recognition that “it may 

not always be possible to clearly determine whether an activity falls exclusively under one 

or another of the three pillars.”48 The report also emphasized that: “Pillar three is best 

understood in the context of the other two. It would make little sense standing alone.”49 

 

As a result, for those working within the UN on the responsibility to protect concept, there 

remain three pillars, not two, although a reader of the 2012 report will also detect a certain 

return to emphasizing “responsibility as sovereignty”,50 with action taken under the first 

and second pillars working in tandem with respect for sovereignty and state consent.51 

                                                        
47 Ibid. at para 50. 
 
48 Ibid. at para 12. 
 
49 Ibid. at para 14. See also paragraph 20 where the Secretary-General calls for “a more integrated and 
nuanced understanding of how the three pillars relate to and reinforce each other.” 
 
50 For the origins of this concept, see Francis M. Deng, et al, Sovereignty as Responsibility: Conflict Management 
in Africa (Washington DC: Brookings Institution, 1996). See also Francis M. Deng, “From Sovereignty as 
Responsibility to the Responsibility to Protect” (2010) 2 Global Responsibility to Protect 353-370. A similar 
return to emphasizing “sovereignty as responsibility” can be found in the speeches of the then UN legal 
counsel, the Under-Secretary-General for Legal Affairs, Patricia O’Brien. See, for example, “Current Issues of 
International Law” presented at a roundtable discussion on the responsibility to protect concept at the 55th 
Annual Meeting of the Russian Association of International Law, Moscow, 27 June 2012, online at: 
http://untreaty.un.org/ola/media/info_from_lc/POB%20Moscow%20-%20R2P.pdf 
 
51 Timely and Decisive Response Report, above note 7 at para 17. See also paragraph 18 where it is stated: 
“Responsibility is an ally of sovereignty, in that collective action by the international community to protect 
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Nevertheless, the possibility of future military action authorized by the Security Council 

under a “responsibility to protect” banner remains, at least from the Secretary-General’s 

perspective, “part of the toolbox”;52 although like Brazil, the Secretary-General also placed 

much emphasis on prevention, drawing upon the very words of paragraph 138 of the 2005 

declaration to support this focus.53 While his 2012 report expressly recognized that 

“prevention and response must be seen as closely connected,” and it further suggested that 

“one should not draw too sharp a distinction between prevention and response,”54 it also 

accepted that: “Effective action under pillars one and two may make actions under pillar 

three unnecessary.”55 As for the tools available within pillar three, the 2012 report made 

clear that a wide range of non-coercive responses should also be considered available, 

including mediation and preventive diplomacy, public advocacy and media reporting, fact-

finding missions and commissions of inquiry, monitoring and observer missions, and 

referrals to the International Criminal Court. Mention is also made of the “critical role of 

partners,” with the Secretary-General echoing his prior support for engaging with regional 

and subregional arrangements to implement the responsibility to protect while also 

drawing an express link between their “critical role” and Security Council authorization.56 

 

                                                                                                                                                                                   
populations is not called for where a State fully discharges its sovereign responsibility to protect.” A similar 
message is found in the remarks of the President of the General Assembly delivered at the annual informal 
debate on the responsibility to protect held at UN Headquarters on 5 September 2012, and summarized in UN 
Doc GA/11270, above note 8 (“... he stressed that the international response was intended to reinforce, not 
undermine, national sovereignty.”) 
 
52 Timely and Decisive Response Report, above note 7 at para 37. 
 
53 Ibid. at para 7 (further noting that “States declared that their responsibility ‘entails the prevention of such 
crimes, including their incitement, through appropriate and necessary means’.”) 2012 had also been 
designated the “Year of Prevention” by Secretary-General Ban during a keynote address at a conference 
honouring the work of the  International Commission on Intervention and State Sovereignty (ICISS) held in 
January 2012. It is also the focus of the Secretary-General’s 2013 report: Responsibility to Protect: State 
Responsibility and Prevention: Report of the Secretary-General, UN Doc A/67/929-S/2013/399 (9 July 2013). 
 
54 Timely and Decisive Response Report, above note 7 at paras 7 and 8 respectively. 
 
55 Ibid. at para 15. 
 
56 Ibid. at paras 20 and 35. See also The Role of Regional and Subregional Arrangements in Implementing the 
Responsibility to Protect: Report of the Secretary-General, UN Doc A/65/877-S/2011/393 (28 June 2011). 
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With respect to the Brazilian initiative specifically, the Secretary-General’s 2012 report can 

be read as recognizing the initiative’s support for the responsibility to protect concept, 

while also suggesting ways to widen the focus of the Brazilian theme, noting that “at every 

stage of the implementation process … international actors need to act responsibly.”57 

Acting responsibly leads to a need for accurate and informed analysis, as well as early 

warning mechanisms and the provision of fair and timely assessments, with the Secretary-

General sidestepping Brazil’s call for a discussion of the criteria for future interventions by 

focusing the discussion within his report on elements that would help improve the 

decision-making process. As explained by the Secretary-General: “Timely and decisive 

action puts a premium on assessment, on understanding what is happening, why it is 

happening, and how the international community can keep a difficult situation from 

becoming worse.”58 While recognizing expressly that concerns existed among some 

member states with respect to the Libya intervention, the Secretary-General nevertheless 

eschewed the development of any template to guide future interventions and instead, used 

his 2012 report to emphasize a message of flexibility and case-by-case assessment. The 

section of the 2012 report on “responsibility while protecting” closed with a hint that 

“suggestions for improving decision-making in such circumstances and reviewing 

implementation” would be “useful catalysts for further discussion.”59 

 

V.   Distilling the Potential Guidance for Future Authorizations of Force 

 

As has become the standard practice,60 the Secretary-General’s 2012 report also provided 

the foundation or basis for an annual “informal interactive dialogue” within the General 

Assembly on the responsibility to protect. At the debate held on 5 September 2012, 56 

                                                        
57 Timely and Decisive Response Report, above note 7 at para 51. 
 
58 Ibid. at para 53. 
 
59 Ibid. at para 58. 
 
60 The first informal interactive dialogue was held on 23 July 2009, the second on 9 August 2010, and the 
third on 12 July 2011 – with a report from the Secretary-General providing a focal point for each discussion. 
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states expressed views, along with several non-state actors,61 with many confirming their 

support for the focus on prevention, as well as the non-sequential, and equally important, 

nature of the three pillars. Of course, prevention is within the “comfort zone” for most 

states, with at least one informed observer having previously suggested that “there have 

been costs” with respect to the Secretary-General’s diplomatic strategy of preparing 

reports that have “placed great emphasis on so-called root-cause prevention and state 

capacity building.”62 Some states, however, did use the 2012 dialogue as an opportunity to 

focus discussions on the role of the Security Council, with several expressing support for 

the Brazilian initiative, while still others again expressed their concerns about selective 

implementation and the misuse of the responsibility concept to achieve regime change. 

Notably, Singapore, among others, used the opportunity to call for Security Council reform, 

reminding participants of an earlier effort within the General Assembly calling for 

restrictions on the use of the veto power to block action undertaken to address the four 

specified atrocity crimes that form the foundation of the responsibility concept.63 

 

As for the desire for a set of criteria to guide the Security Council when authorizing force, as 

several state representatives have also noted, any review of the content of the Brazilian 

initiative inevitably leads back to a discussion of what may be termed the “unfinished 

business of the responsibility to protect” project. Clearly, the principles and parameters 

discussed within the Brazilian proposal of 2011 bear some resemblance to the six criteria 

for military intervention put forward by the International Commission on Intervention and 

                                                        
61 A summary can be found in UN Doc GA/11270, above note 8. For a scholarly account, see Alex J. Bellamy, 
“Making RtoP a Living Reality: Reflections on the 2012 General Assembly Dialogue on Timely and Decisive 
Response” (2013) 5:1 Global Responsibility to Protect 109-127. 
 
62 Jennifer Welsh, “Civilian Protection in Libya: Putting Coercion and Controversy Back into RtoP” (2011) 25:3 
Ethics & International Affairs 255-262 at 255. 
 
63 Statement by H.E. Ambassador Albert Chua, Permanent Representative of Singapore to the United Nations, 
at the Informal Interactive Dialogue on the Responsibility to Protect, 5 September 2012. See also Costa Rica, 
Jordan, Liechtenstein, Singapore and Switzerland: Revised Draft Resolution: Enhancing the accountability, 
transparency and effectiveness of the Security Council, UN Doc A/66/L.42/Rev.1 (3 May 2012). 
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State Sovereignty (ICISS) in 2001,64 and the five criteria set out by the UN Secretary-

General’s High-level Panel on Threats, Challenges and Change in 2004.65 It was, however, 

impossible to reach an agreement on these criteria in 2005, and a written agreement on the 

exact principles or precise guidance for the use of force remains unlikely, notwithstanding 

the lessons to be learned from the post-2005 events. Nevertheless, the discussions 

instigated by Brazil’s initiative, and in particular the language used by states in these 

discussions, suggests a certain coalescing around certain principles or guideposts that 

would likely arise within any future discussion on the use of force, including the principles 

of last resort (including language on the exhaustion of all peaceful means and no 

practicable alternative), proportionality (weighing the prospects of a reasonable chance of 

success to achieve a specified aim against the risk of unintended consequences), and the 

principle of right intention or proper purpose combined with defined objectives (reflecting 

a desire for clarity as to a mandate’s aims, as well as the potential organization of future 

mandates into phases providing for periodic updates or briefings). One must also embrace 

“the narrow” as it is also apparent from these discussions that the four atrocity crimes 

specified in the 2005 agreement will continue to serve as the threshold criteria for any 

future collective action. While states continue to differ as to the need to consider the 

position of the state concerned, many have articulated a desire for at least the 

representation of local views, perceptions and priorities, enhanced (or possibly balanced) 

by what appears to be a widely supported desire for an assessment of the situation from a 

relevant regional or subregional organization as part of the decision-making process.66 

 

As previously noted, in addition to the desire for substantive guidance, a number of process 

matters are also highlighted by the discussion of “principles, parameters and procedures”, 
                                                        
64 See The Responsibility to Protect: Report of the International Commission on Intervention and State 
Sovereignty (Ottawa: International Development Research Centre, 2001) at 4.16, online at: 
http://responsibilitytoprotect.org/ICISS%20Report.pdf [ICISS Report]. 
 
65 See A More Secure World: Our Shared Responsibility: Report of the Secretary-General’s High-level Panel on 
Threats, Challenges and Change, UN Doc A/59/565 at para 207 (2 December 2004). 
 
66 In a recent Presidential Statement, the Security Council has confirmed the utility of developing effective 
partnerships with regional and subregional organizations in order to enable early responses to disputes and 
emerging crises affecting international peace and security: UN Doc S/PRST/2013/12 (6 August 2013). 
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with the Secretary-General having suggested that “acting responsibly” also requires a 

process that ensures access to early and accurate identification and assessment of a threat. 

His 2012 report also speaks of a need for the careful and timely assessment of situations, a 

review of the likely consequences, and consideration of the most effective strategy; aspects 

on which action may be achieved through improvements to the working methods of the 

Security Council. The 2004 High-level Panel had similarly identified the seriousness of the 

threat as a criterion or guideline, leading to a need for access to timely, reliable and 

unbiased information, as well as its objective assessment, in relation to any of the four 

agreed atrocity crimes. In this way, Brazil’s call for change, including changes in process, 

complement the broader quest for Security Council reform, recognizing that how one 

makes a decision may have an impact on the reception given to those decisions.  

 

The call for change to the Security Council’s working methods, dating back to 1993,67 and 

attracting recent attention in May 2012,68 as well as November 2012 during the latest open 

debate on the topic,69 suggests some desire to improve the transparency of Council 

decision-making as a means of encouraging accountability for both Council action and 

inaction, as well as a desire for greater interactivity as between both Council states and 

with non-Council members.70 Securing changes to the Council’s working methods is also 

viewed as a means to facilitate greater interaction between the Council and the relevant 

regional organizations, as well as a means for facilitating improved interaction with troop-

contributing nations with a view to securing “a more substantive exchange of views.”71 

                                                        
67 As acknowledged in a recent concept note prepared by India and Portugal in preparation for the fifth open 
debate on working methods: Letter dated 19 November 2012 from the Permanent Representatives of India and 
Portugal to the United Nations addressed to the Secretary-General, UN Doc S/2012/853 (19 November 2012). 
 
68 Included within the draft resolution concerning the non-exercise of the veto in relation to Council actions 
aimed at preventing genocide, war crimes and crimes against humanity, are 19 other recommendations 
intended to “institutionalize and/or improve current practices” within the Security Council: see Costa Rica, 
Jordan, Liechtenstein, Singapore and Switzerland: Revised Draft Resolution, above note 63, annex.  
 
69 For a summary, see United Nations, Department of Public Information, “Hoping to Bring Security Council in 
line with Contemporary Realities, Speakers in Open Debate Urge Members to Unblock Resistance to Reform” 
UN Doc S/10831 (26 November 2012). 
 
70 See further, Note by the President of the Security Council, UN Doc S/2010/507 (26 July 2010). 
 
71 India & Portugal’s Concept Note on Working Methods, above note 67 at 5. 
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Other possible reforms include the reinstatement (on a regular basis) of monthly “horizon 

scanning” briefings by the UN’s Department of Public Affairs (DPA) on emerging situations 

of concern,72 the potential use of “Any other business” to place such situations on the 

Council’s agenda, the holding of regular meetings with the Secretary-General to keep 

members apprised of regions at risk,73 and more flexible meeting formats, such as “Arria-

formula” meetings and informal interactive dialogues.74 Changing the Council’s working 

methods may also serve as an opportunity to unite unlikely allies if one also includes the 

effort to establish “an effective mechanism to monitor the implementation of the Council’s 

mandates,” with China, among others, echoing earlier sentiments that having such a 

mechanism would serve “to avoid acts that abuse or overstep” a Council mandate.75 

 

VI. Conclusion 

 

As explained in the Secretary-General’s 2012 report, there are never situations in which 

states do not have a responsibility to protect populations from mass atrocities, concluding 

that: “It is clear that every State has an inherent responsibility to protect.”76 The question is 

                                                                                                                                                                                   
 
72 Initiated in 2010, although similar to DPA briefings provided in the 1990s, the idea for “horizon scanning” 
briefings was floated by the United Kingdom during the Council’s July 2010 debate on preventive diplomacy. 
The briefings were, however, discontinued in March 2012, amidst some concern about their format and 
content, and although a work-in-progress, the initiative has been embraced by some as a step in the right 
direction. See further, Security Council Report, In Hindsight: Horizon-Scanning Briefings (1 May 2013). 
 
73 Security Council resolution 1625 (2005), adopted 14 September 2005, UN Doc S/RES/1625 (2005), at 
paras 2(a) and 3(a), encourages the Secretary-General to provide the Council with regular reports and 
analysis on developments in regions at risk of armed conflict and to keep Council apprised of preventive-
diplomacy initiatives. 
 
74 Named after a Venezuelan Ambassador arranged a meeting with a Croatian priest who was eager to 
provide Council members with an eyewitness account of the Balkan conflict, an “Arria-formula” meeting is an 
informal, confidential gathering that enables Council members to have a frank and private exchange of views 
with persons whom the inviting member or members of Council believe it would be beneficial to hear or to 
whom they may wish to convey a message. See Security Council Report, Security Council Transparency, 
Legitimacy and Effectiveness: Efforts to Reform Council Working Methods 1993-2007 (18 October 2007). 
 
75 United Nations, Security Council, Sixty-seventh Year, 6870th Meeting, 26 November 2012, UN Doc 
S/PV.6870 at 10 (Li Baodong). 
 
76 Decisive and Timely Response Report, above note 7 at para 13. See also Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 
Judgment, [2007] ICJ Rep 43, para 170. 
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how best to operationalize that responsibility, with collective action, up to and including 

the use of military force, ideally to be guided by some sense of a shared agreement on the 

applicable criteria, or at the very least, certain shared assumptions as to the applicable 

principles. Too often, however, one focuses on the substance of a legal framework as a 

means to achieve respect for the rule of law, while discounting possible benefits to be 

gained from undertaking procedural reforms to enhance the perceived legitimacy of the 

decision-making process. Process is also part of the rule of law, with the recent “rule of 

law” declaration endorsed by the General Assembly in September 2012, acknowledging 

efforts to reform the Security Council, while also commenting on the careful targeting of 

Security Council sanctions, “in support of clear objectives and designed carefully so as to 

minimize possible adverse consequences,” and further encouraging “that fair and clear 

procedures are maintained and further developed.”77 As the Secretary-General has 

stated,78 disagreements about the past should not stand in the way of taking action in 

future, with the Brazilian proposal for marrying the “responsibility to protect” concept with 

a concept of “responsibility while protecting” having provided the necessary space for 

criticism and discussion. It would appear that the next steps may well lie within the realm 

of process. 

                                                                                                                                                                                   
 
77 Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the National and 
International Levels, GA Resolution 67/1, adopted 24 September 2012, UN Doc A/RES/67/1 (2012) at paras 
35 and 29 respectively, reproduced in Resolutions and Decisions of the General Assembly adopted during its 
sixty-seventh session, UN Doc A/67/49 (2013), vol I at 3–6.  
 
78 Decisive and Timely Response Report, above note 7 at para 58. 
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