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Introduction

New Caledonia : Autonomous French Overseas Territory 

Pluri-ethnic population of 260 000, of which 40% are indigenous Kanak people

=> Legal pluralism : French legal order + endogenous order (“customary law”) + 

post-colonial Caledonian order

European

Indonesian

Kanak

Ni-Vanuatu

Tahitian

Vietnamese

Wallisian, Futunian

Other asian

Other (incl "Calédonian")

Several communauties *

Non déclared
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Introduction

Divided society characterized by legal pluralism : 

∞ Historically, since 1853, predominance of colonial law, endogenous law restricted to Kanak 

reserve

∞ Since 1946 (end of colony status) and 195719881998 : progressive large autonomy.

Since 1988, Provincialization = Federal type institutional architecture in order to 

share political power 

Today, weak legal pluralism = domination of French inspired legal order

The innovative approach of the Loyalty Island Province Environment Code : 

combination of formal law, Kanak culture values and reliance on customary 

authorities to build its environmental law
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Introduction

Specificities of Loyalty Islands Province 

: 

∞ 97% Indigenous population

∞ 98% of customary lands

Necessary articulation between formal 

law and customary rules and practices, 

via extensive use of public participation 

North Province 
Code 2008

South Province 
Code 2009

LI Province 
Code 2016

I – The hybridization of the norm : between tensions and pluralism

II – Highlighting hybrid regulations in the LIP environment Code
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The hybridization of the norm: between tensions and pluralism

Hybridisation as a response to weak legal pluralism 

“Hybridisation” here is not just a “recognition” of endogenous law besides 
State/formal law

 Considered as the progressive creation of a new law born from the encounter 
between different legal rules, practices belong to various legal orders

First level of tensions : articulation between the respective roles of 
provincial and traditional authorities.

“I allow myself to make the dream that in the year 2000, the cultural profile of the 
Caledonian will include elements of both European culture and Melanesian culture. But 
for this symbiosis to be realized, a preliminary is necessary, it is the mutual recognition of 
the two cultures in what makes each of them specific. Without such a foundation, we will
continue back to back, a dialogue of the deaf.” Jean-Marie Tjibaou
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The hybridization of the norm: between tensions and pluralism

Second level of tensions: confrontation of principles and innovative 
practices in Western legal systems inspired formal law

 Example : The public maritime domain management

 The public maritime domaine Act 2001

 Common declaration of Ouvea 2007

 The LIP Natural Protected Areas regulation 2018

At the crossroad, the reluctance of the Customary Senate towards the LIP 
Environment Code as symptomatic of these tensions and the participation 
as an efficient tool

 The opinion of Customary Senate of 8 July 2015

 The working seminar of 18 February 2016

 Lift of the objections of the Senate, drafting of a Preamble and finalization of the 
principle of co-construction of law

= This a good example of negotiated law
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= Participatory elaboration of the law is synonymous of negotiation

Preamble recognize the relevance of traditional Kanak values, beliefs and 

customary practices/rules in protecting the environment for ages and of customary 

authorities at par with elected authorities to manage and regulate natural 

environment and resources

General principles :
∞ Article 110-11:“the Loyalty Islands Province recognizes the relevance of the application of a 

principle of subsidiarity with regard to the preservation of the environment. It implies, formally or 

informally, that provincial authorities on their own initiative or at the request of customary 

authorities and in consultation with them, recognize that customary norms and traditional 

practices specific to a given territory, subject to their compatibility with the Province's public 

rules and policies, are fully applicable when they allow optimal protection of the environment in 

accordance with local cultural values. In this case, they will be transcribed in the provincial 

regulations so that their non-compliance can be sanctioned in the same way as the other 

provincial regulations. This principle inspires, where appropriate, co-management by the 

Province and the customary authorities of natural ecosystems, particularly terrestrial and marine 

protected areas”.

Highlighting hybrid regulations in the LIP environment Code 
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General principles :
∞ Article 110-1: strong interdependence between preservation of the environment

and Kanak culture

∞ Article 110-2 : temporal dimension of the duty of protection of the 
environment
“to be fully accomplished, you have to be in the rhythm of nature and it is wise to live in harmony
with it. Under this circumstance, we do not see the utility of extracting time from the rhythm of 
nature to give it a certain autonomy that we could then use to give a new rhythm to people and 

things”. Jean-Marie Tjibaou

∞ Article 110-3 : holistic perception of the environment and nature in Kanak society 
via the possibility of recognizing the legal personality of elements of nature 
considered emblematic in Kanak culture 

∞ Article 110-6 : The principle of non-regression as the expression of the traditional
respect for the given word

∞ Article 110-10 : adaptation of the principle of information and participation

Highlighting hybrid regulations in the LIP environment Code 
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Conclusion

"Cultures should be recognized in order to build bridges and increase mutual understanding
and appreciation of cultures; we need more intercultural than multicultural actions. Instead
of a multiplicity of laws, we could work together for a real integration of the laws, drawing
together what is precious in each culture ". Yash Ghai
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