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BACKGROUND



To develop capacity and knowledge products
∗ Gender profile and situational analysis across 

sectors
∗ Capacity development for gender 

mainstreaming and gender statistics 
∗ Regional gender and health assessment

The project will work in four countries: 
Samoa, Tonga, Kiribati and Marshall Islands

All work is in collaboration with national 
governments and SPC

Asian Development Bank (ADB) 
Promoting Evidence-Based Policy Making for Gender 

Equity in the Pacific (Phase 2)



Policies in Samoa: are they gender-
sensitive and evidence based?
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Policies in Samoa: are they gender-
sensitive and evidence based?



Legislative Compliance Indicators



What is gender?



Sex refers to the biological differences between men and 
women. They are generally permanent and universal.

Gender refers to the norms, roles and social relations 
between men and women. It is socially constructed and 
varies from society to society. Gender roles can be 
changed.



Gender classification in Samoa

vs

1. FEMALE   2.MALE    3.  FA’AFAFINE

SOGI:
Sexual 
Orientation 
and 
Gender 
Identity
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“That’s what a fa’afafine would say,” Tuilaepa hits back
By Joyetter Feagaimaali’i-Luamanu , 16 July 2018 

Prime Minister Tuilaepa Dr. Sa’ilele Malielegaoi. 
The claim by the General Secretary of the E.F.K.S. Church, Reverend Vavatau Taufao, about the Government bringing back the colonialism mentality sounds like 
something a fa’afafine would say. 

http://www.samoaobserver.ws/en/16_07_2018/local/35052/%E2%80%9CThat%E2%80%99s-what-a-fa%E2%80%99afafine-would-say%E2%80%9D-Tuilaepa-hits-back.htm
http://www.samoaobserver.ws/en/16_07_2018/local/35052/%E2%80%9CThat%E2%80%99s-what-a-fa%E2%80%99afafine-would-say%E2%80%9D-Tuilaepa-hits-back.htm


What is gender equity?
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Gender equity or Gender 
mainstreaming

∗ A strategy to achieve the goals of gender equality, 
sustainable development and the wellbeing of all. 

∗ Gender mainstreaming simply means that ‘women’s as well 
as men’s concerns and experiences [are made] an integral 
dimension of the design, implementation, monitoring and 
evaluation of laws, policies and programs in all political, 
economic and societal spheres so that women and men 
benefit equally and inequality is not perpetuated. 

∗ The ultimate goal is to achieve gender equality.

(United Nations Economic and Social Council, 1997) 



Gender mainstreaming: challenges

∗ Low awareness and/or priority given to gender 
concerns

∗ Limited capacity for gender analysis and gender 
mainstreaming

∗ Heavy workloads make people wary to take on new 
tasks such as gender mainstreaming

∗ Large number of government plans, processes and 
structures making it difficult to develop a clear 
roadmap for gender mainstreaming

∗ Weak accountability mechanisms



Legal Framework

∗ Constitution of the Independent State of Samoa (1960)
∗ Constitutional Amendment Act (2013)
∗ Legal and Policy instruments support gender equity in 

Samoa [some examples]:
∗ UN Report analysed compliance of national legal 

systems in the Pacific against the Articles of CEDAW 
using 113 compliance indicators

∗ Secretariat Pacific Community 2015 Samoa Stocktake of 
Gender Mainstreaming

∗ Crimes Act 2013
∗ Village Fono Act 1990; Amendment 2017



Samoa is a signatory to UN treaties 
and instruments

∗ Universal Declaration of Human Rights (UDHR) 1992
∗ Convention on Elimination of All Forms of 

Discrimination Against Women (CEDAW) 1992
∗ Convention on the Rights of the Child (CRC) 1989
∗ International Convention on Civil and Political Rights 

(ICCPR) 1966



Gender equity in Samoan 
laws



Broad areas of focus

1. Political representation
2. Harassment



1. Political representation

PROGRESS

a) Constitution of the Independent State of Samoa 1960 (Samoa) 

Article 15. Freedom from discriminatory legislation –

(1) All persons are equal before the law and entitled to equal protection under 
the law.

(2) Except as expressly authorised under the provisions of this Constitution, no 
law and no executive or administrative action of the State shall, either 
expressly or in its practical application, subject any person or persons to any 
disability or restriction or confer on any person or persons any privilege or 
religion, political or other opinion, social origin, place of birth, family status, or 
any of them.

(3) Nothing in this Article shall:
. . .

(b) prevent the making of any provision for the protection or advancement of 
women or children or of any socially or educationally retarded class of 
persons.



Article 44(1B)(b) 
Electoral Amendment Act 2014, 2015

∗ The new Parliamentary quota system requiring that 
10% of seats be reserved for women was implemented 
for the first time in the 2016 elections. 

∗ This appeared to encourage women to run for 
Parliament as there was a boost in numbers of women 
who ran to 25. 
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Women in Parliament in Samoa and the World, 2001-2016 
(election years)
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Source: Inter-Parliamentary Union (IPU): Women in National Parliaments. http://archive.ipu.org/wmn-e/world-arc.htm

http://archive.ipu.org/wmn-e/world-arc.htm


Source: Ministry of Commerce, Industry and Labour
(2017)

The Number of Women and Men on Boards of Private Companies and 
State Owned Enterprises

Director 2012 2013 2014 2015 2016
Female 797 845 920 996 1075
Increase in year 48 75 76 79
Male 1727 1801 2026 2209 2333
Increase in year 74 225 183 124

Shareholder 2012 2013 2014 2015 2016
Female 1069 1139 1260 1355 1414
Increase in year 70 121 95 59
Male 1736 1879 2095 2250 2351
Increase in year 143 216 155 101



b) Crimes Act 2013

The Crimes Act 2013, removes provisions contained in 
the previous Crimes Ordinance 1961 which criminalised
males ‘impersonating’ females in a public place, and 
which could be used to target transgender women and 
sex- and gender-diverse persons.



Contradictions?



Article 44(1B)(b)

∗ Despite equality under the law, women’s political 
representation remains low. Samoa was ranked among the 
lowest in the world (160 out of 190) for women’s political 
participation and since independence in 1962, women have 
remained below 10% of Samoa’s parliamentarians.

∗ To address these cultural perceptions which are one of the 
most significant barriers to participation of women in 
politics, non legislative measures may be more appropriate. 

Absence of SOGI status 
∗ The absence of comprehensive anti-discrimination laws or 

policies creates an environment that facilitates 
discrimination against LGBTI persons, including Samoa’s 
traditional fa’afafine community (persons assigned a male 
sex at birth who express gender characteristics of both men 
and women).



Crimes Act 2013

∗ Continues to criminalise consensual sex between men 
through its prohibition on “sodomy” (s67)

∗ It also punishes “keeping [a] place of resort for homosexual 
acts”. (s71)  Since “place of resort” is not defined, this 
provision can potentially be used to criminalise same-sex 
couples living together, as well as their landlords or real 
estate agents.

Women’s Affairs Act 1990

∗ The statutory functions of MWCSD should be amended so 
that it does not encourage and promote gender 
stereotyping and should be more expansive, for example 
encourage leadership in women particularly in villages and 
national governance.



2. Harassment – Work and School
PROGRESS
1. Private Sector
a) Labour and Employment Relations Act 2013
∗ Section 2 defines harassment as:
 Any unwelcome and offensive conduct that includes the fear of 

harm or serious disturbance to a fellow employee and includes 
the conduct of a sexual nature; 

 An offensive joke or name calling; 
 Physical assault or threat; 
 Intimidation; 
 Ridicule or mockery; 
 Insult; 
 Offensive object or picture; 
 Interference with work performance



∗ Employment in the private sector is regulated under the 
Labour and Employment Relations Act 2013 which provides 
some protection against harassment.

∗ Section 20(2) prohibits direct and indirect discrimination on the 
basis of sexual orientation against an employee or applicant 
for employment in any employment policies, procedure or 
practices.  

∗ Under s57(1) of the Act, an employee’s service can be 
terminated for sexual or other physical, verbal or mental 
harassment of employees or the employers.



PROGRESS
2.PublicSector
a) Public Service Act 2004
∗ Employees are required to comply with a code of conduct that 

includes a requirement to treat everyone with respect and 
courtesy and without coercion and harassment (s19).  
Employers are also required to provide a safe working 
environment. 



PROGRESS
3. Private and Public Sector
a) Ombudsman Act 1988
∗ Provides recourse for people to lodge a complaint if they have been 

victimized (s63) 
∗ Under this Act, ‘victimisation’ includes ‘being harassed’ or where 

there has been a violation of their human rights (s33b)

b) Education Act 2009
∗ The law does not prohibit the continuation of education of pregnant 

students, or returning to school after child birth, although in the past 
it may have resulted in expulsion or dropping out from high school.  
Student attendance and dropout rates (due to pregnancy and other 
reasons) need to be monitored, with improved enforcement by 
MESC of the reporting and prevention provisions under the 
Education Act 2009.
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Criminal Libel, ‘Ghost writers’ and “Ole Palemia”! What  
fantastic fun?
04 November 2017 

Gatoaitele Savea Sano Malifa
Across the front page of the Samoa Observer on 3 November 2017, the story titled “Govt. brings back Criminal Libel law in hunt for ‘Ghost writers’,” was published. 
Down below, Prime Minister Tuilaepa Sa’ilele Malielegaoi is quoted as having said, his government is reviving this law so that it can use it to hunt down some jokers 
whom he describe as ‘Ghost writers’, one of whom is “Ole Palemia” (The Prime Minister). 
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Parliament brings back Criminal Libel
By Joyetter Luamanu , 19 December 2017 

P.M.: Tuilaepa Sailele Malielegaoi. 
Parliament yesterday endorsed the government’s plan to re-introduce the Criminal Libel Act into the law books of Samoa. 
Abolished by the ruling Human Rights Protection Party in 2013, Members of Parliament unanimously agreed to bring back the law when Parliament reconvened for 
the last time this year at Tuana’imato yesterday. 

http://www.samoaobserver.ws/en/20_12_2017/local/28040/Parliament-brings-back-Criminal-Libel.htm
http://www.samoaobserver.ws/en/20_12_2017/local/28040/Parliament-brings-back-Criminal-Libel.htm


PROGRESS
3. Private and Public Sector
c) Crimes Act 2013; Crimes Amendment Act 2017
∗ Crimes against a person’s reputation - provides for the 

insertion of a new Part 9A with a new section 117A which 
provides that a person who publishes information about 
another person that is false with the intention to cause harm to 
that person’s reputation, commits an offence.



Contradictions?



Labour and Employment Relations Act 2013

∗ Samoa does not have any laws or policies which prohibit 
discrimination against LGBTI persons in other areas of public life, 
such as education, health care or access to goods or services.

∗ While some legal protection against sexual harassment is 
provided, the Act does not provide any redress for an employee 
who has been subject to harassment by their employer, nor does 
it authorise an employee to take direct action against another 
employee for harassment.

Public Service Act 2004

∗ The Public Service Commission does not have a policy on sexual 
harassment, however, a survey on harassment in the workplace 
was recently carried out, which may result in the development of a 
specific policy on harassment if results reveal that sexual 
harassment is an issue in the workplace.



Education Act 2009

∗ The processes and procedures for reporting 
harassment in schools are either not established in 
schools, or are not well known by students and 
teachers alike, given the high number of girls who are 
victims of sexual abuse and harassment in schools by 
teachers.



Conclusion



∗ Are gender equity provisions in law the solution to gender 
imbalance, gender blindness?  

∗ By enacting comprehensive anti-discrimination legislation 
that prohibits discrimination on the grounds of sexual 
orientation, gender identity and intersex status in all 
areas of public life, including employment, health, 
education and access to goods and services;

∗ By amending the Constitution to include sexual 
orientation, gender identity and intersex status as 
prohibited grounds of discrimination in the Constitution;

∗ By taking positive steps to counter stigma, stereotypes 
and prejudice against LGBTI people, including through 
public education initiatives.



Thank you



Discussion
1. Why should ‘gender equity’ be an important 

consideration in the development of Samoan laws?

2. Have we progressed? Are there prevailing 
contradictions?
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