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C. COMBATANTS 

1.  Status matters 

War engages risk. Armed fighters present a threat and a challenge to an adversary party that 

unarmed civilians do not. The idea that this difference matters had been floating around for 

some two centuries before it became positive law in the 1860's.
1
  Thus, the 1863 Lieber Code 

states:
2
  

As civilization has advanced during the last centuries, so has likewise steadily 

advanced… the distinction between the private individual belonging to a hostile 

country and the hostile country itself, with its men in arms. The principle has 

been more and more acknowledged that the unarmed citizen is to be spared in 

person, property, and honor as much as the exigencies of war will admit.  

The principle of distinction, decreeing that the parties to the conflict must always 

distinguish between civilians and combatants and that attacks may only be directed against 

the latter,
3
 became the cornerstone of IHL in the 1868 St. Petersburg Declaration, the 

preamble of which provided that "the only legitimate object which States should endeavour to 

accomplish during war is to weaken the military forces of the enemy".
4
 It is considered one of 

the "cardinal principles" of IHL and one of the "intransgressible principles of customary 

international law". 
5
  

The principle dictates not merely the distinction between the two statuses but also that 

each confers different rights and obligations: combatants participate, and are entitled to 

participate in the fighting. Ergo, they are a legitimate military target and, if captured, cannot 

be prosecuted and acquire a prisoner of war status.
6
 Civilians are not a legitimate military 

target because they do not participate in hostilities.
7
 If they do, they lose the special 
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protection to which they are entitled and they may be prosecuted for their participation in 

hostilities. The question of identifying who is entitled to which status is thus of utmost 

importance. 

For the purpose of the principle of distinction, customary international law defines 

combatants in both international and non-international armed conflicts, as the organized 

armed forces, groups and units which are under a command responsible to a party to a conflict 

for the conduct of its subordinates.
 8

 'Armed forces' include not only regular armies but also 

militia, volunteer corps and organized resistance movements, provided they meet certain 

conditions.
9
 The two main treaties defining combatants for the purposes of international 

armed conflicts, the 1949 Third Geneva Convention (GC III) and the 1977 Additional 

Protocol I (AP I), differ on the scope and substance of these conditions.     

The GC III enumerates four qualifying conditions for the status of combatants: (a) 

being commanded by a person responsible for his subordinates; (b) having a fixed distinctive 

sign recognizable at a distance; (c) carrying arms openly; and (d) conducting their operations 

in accordance with the laws and customs of war.
10

 The AP I is far less restrictive: First, it 

extended the scope of international armed conflicts to include national liberation movements 

that hitherto would have been classified as internal armed conflicts.
11

 Second, it recognized 

that there are situations where, due to the nature of the hostilities, an armed combatant cannot 

distinguish himself, and provides that "he shall nevertheless retain his status as a combatant, 

provided that, in such situations, he carries his arms openly: (a) during each military 

engagement, and (b) during such time as he is visible to the adversary while he is engaged in 

a military deployment preceding the launching of an attack in which he is to participate".
12

  

Israel is a party to the Geneva Conventions, but it is not a party to the AP I and is 

indeed a persistent objector to both the transformation of national liberation struggles into 

international armed conflicts and the consequential expansion of the combatants' category.
13

  

Given the underlying rationale for differentiating combatants from civilians, it is clear 

that the status of combatants in inextricably linked to the status of civilians. Indeed, the 
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Records of the Diplomatic Conference on the Reaffirmation and Development of International 

Humanitarian Law Applicable in Armed Conflicts, Geneva, III, CDDH/III/209 (1974-1977). 



[Ben-Naftali, Sfard & Viterbo. 28.4.15 Draft. Please do not cite without the authors' 
permission. ] 

 
 

definition of civilians is residual: civilians are non-combatants. This customary norm is 

codified in article 50 of API.
14

  

The normative consequence of enjoying a civilian status is articulated in Article 51(2) 

of AP I, codifying the customary norm that “[T]he civilian population as such, as well as 

individual civilians, shall not be the object of attack. Acts or threats of violence the primary 

purpose of which is to spread terror among the civilian population are prohibited.”
15

 The 

International Criminal Tribunal for the former Yugoslavia (ICTY) has held that, to constitute 

a violation of distinction, the act must have been committed willfully, “intentionally in the 

knowledge . . . that civilians or civilian property were being targeted . . . ”.
16

 

The international laws of war recognize only two categories: combatants and civilians. 

Both may perform unlawful act, but there is no status of either "unlawful combatant" or 

"unlawful civilian", or "terrorist". At the same time, the rationale underlying the principle of 

distinction also decrees that a civilian who poses a risk to the adversary by directly engaging 

in hostilities risks forfeiting the protection offered by the status s/he otherwise enjoys. In 

international armed conflicts, this customary norm is expressed in article 51(3) of AP I: 

“[C]ivilians shall enjoy the protection afforded by this Section, unless and for such time as 

they take a direct part in hostilities.”
17

  

Israel's "targeted killing policy" takes place in the shadow land inhabited by people who 

do not occupy comfortably either of the two recognized categories. Its legality, revolving 

around the status of the targets, was the subject matter of the Targeted Killing judgment.
18

   

2.  The context of the judicial text 

The "targeted killing policy" has been developed as one of the means to squash the second 

Intifada which erupted in late September 2000.
19

 On November 9, 2000, at around 11:00 a.m., 
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 Prosecutor v Blaˇski´c (Trial Chamber Judgment), IT-95-14-T (3 March 2000) para 180. The term 
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17

 API art 13(3) reiterates the same norm with respect to non-international armed conflicts. 
18

 HCJ 762/02 Public Committee Against Torture v. Government of Israel [2006] (2) IsrLR 459 

(hereinafter: Targeted Killings). 
19

 The second Intifada broke out as an immediate reaction to a visit, on September 28, 2000, to Temple 

Mount/Haram al-Sharif, by the then-opposition leader, Ariel Sharon. The following day, in response to 

stones thrown at Jewish worshipers from the al-Aqsa Mosque in Jerusalem, Israeli security services 

entered the area around the Mosque and fired rubber-coated metal bullets and live ammunition at the 

crowd, killing five Palestinians and injuring about 200 more. Palestinian demonstrations throughout the 

territories and within Israel followed, and the vicious circle of vengeful violence known as the al-Aqsa 

or second Intifada began. For a brief summary of the deeper causes for the Itifada, see Orna Ben-

Baftali and Aeyal Gross, ‘The Second Intifada’ in Anthony Dworkin and others (eds) Crimes of War 

(0.2): What the Public Should Know (W. W. Norton & Company 2007). 
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Hussein 'Abayat, aged 37, drove his car on one of the crowded streets of his village, Beit 

Sahur, in area A in the West Bank,
20

 when an Israeli Defense Forces (IDF) helicopter circling 

above went into a dive and fired three missiles at him, killing him as well as two women, 

Rahmeh Shahin and 'Aziza Muhammad Danun, both in their fifties, who were standing 

outside a house awaiting a taxi. A few other people were injured.
21

 These were the first 

victims of Israel pursuing an official, publicly stated, policy of targeted killing. As of the date 

of the judgment and up until “Operation Protective Edge” (July 2014), 112 Palestinians had 

been killed as a result of this policy. 49 of them, including 17 children, were innocent 

bystanders.
22

 

 

Israel is not the only state that pursues a policy of liquidating its opponents. At the 

time, however, it was the only state that confirmed publicly that such activity reflects a 

deliberate and long-term state policy. Indeed, shortly after the operation, the IDF Spokesman 

issued the following announcement:
23

  

During an IDF-initiated action in the area of the village of Beit-Sahur, missiles 

were launched by IDF helicopters at the vehicle of a senior Fatah/Tanzim 

activist. The pilot reported an accurate hit. The activist was killed, and his aide, 

who accompanied him, was wounded ... The action this morning is a long-term 

activity undertaken by the Israeli Security Forces, targeted at the groups 

responsible for the escalation of violence. 

By the second decade of the 21
st
 century "targeted killing" has become so prevalent and 

so global in scope
24

 that it is hard to believe that this 2000 acknowledgement was 

unprecedented in comparison to the secrecy that hitherto surrounded such activities carried 

out by other governments.
25

 Indeed, it stood in sharp contrast with Israel's own vehement 

refutation of allegations that it had been engaged in such operations in the not so distant past.
 

                                                           
20
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<https://www.amnesty.org/en/library/asset/MDE15/005/2001/en/818d1e6d-dc4b-11dd-a4f4-

6f07ed3e68c6/mde150052001en.pdf> accessed 13 September 2014. 
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 For relevant and updated data, see the Human Rights NGO B’tselem website: 

<http://www.btselem.org/statistics> accessed 13 September 2014. People under the age of 18 were 
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 State Assassinations (n 21) 9-10.  
24
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of the European Union, Policy Department, Human Rights Implications of the Usage of Drones and 

Unmanned Robots in Warfare (May 2013) EXPO/B/DROI/2012/12; Human Rights Watch & The 

International Human Rights Clinic, Human Rights Program at Harvard Law School, Losing Humanity: 

The Case Against Killer Robots (November 2012); Nils Melzer, Targeted Killing in International Law 

(OUP 2008); Jordan J. Paust, ‘Self-Defense Targeting of Non-State Actors and Permissibility of U.S. 

Use of Drones in Pakistan’ (2010) 19(2) J Transnat’l L & Pol’y 237; Orna Ben-Naftali and Zvi Triger, 

‘The Human Conditioning: International Law and Science Fiction’ (2015) Law, Culture and the 

Humanities (forthcoming) 

<http://lch.sagepub.com/content/early/2013/09/06/1743872113499215.full.pdf> accessed 13 
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25

 See Susanne Krasmann, ‘Targeted Killing and Its Law: On a Mutually Constitutive Relationship’ 

(2012) 25 Leiden J Int’l L 665, 668-70. 
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26
 Thus, by publicly admitting the policy of targeted state killings, Israel had set a precedent in 

terms of both the political discourse and the international legal discourse. In the context of the 

latter, this transparency was designed to posit that far from engaging in the illegal activity of 

extra-judicial executions, state assassinations or willful killings,
27

 Israel is acting in a lawful 

manner under IHL.
28

 This is the position challenged in the Targeted Killing appeal. 

3.  The key issue 

The central question before the court was whether the policy, adopted by the Government of 

Israel,  "of preventive attacks that cause the death of terrorists… who plan, dispatch, or carry 

out terror attacks" in Israel and in the occupied territories against both civilians and soldiers, 

is lawful.
29

 The response to this question rests primarily on the status of the targeted persons. 

A previous attempt to subject the policy of targeted killings to judicial review failed 

when the Court accepted the State's position that the matter is not justiciable.
30

 This position 

was reversed in the instant case.
31

 The Court's unanimous conclusion reads:
 32

  

The result of the examination is not that such strikes are always permissible 

or that they are always forbidden. The approach of customary international 

law applying to armed conflicts of an international nature is that civilians are 

protected from attacks by the army. However, that protection does not exist 

regarding those civilians "for such time as they take a direct part in 

hostilities" (§51(3) of The First Protocol). Harming such civilians, even if 

the result is death, is permitted, on the condition that there is no other means 
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 See, e.g., “The IDF categorically rejects such accusations… There has never been, nor will there ever 
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Na’ama Yashuvi, B’Tselem Activity of the Undercover Units in the Occupied Territories (Position 

Paper, May 1992) 81 <http://www.btselem.org/publications/summaries/199205_undercover_units> 

accessed 13 September 2014.  
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 The terms 'extra-judicial / extra-legal killings' and 'state-assassinations' are used by 

intergovernmental and non-governmental human rights organizations, see, e.g., UNHRC ‘Report of the 

Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Philip Alston, Addendum: 

Study on Targeted Killings’ (28 May 2010) UN Doc A/HCR/14/24/Add.6 – also note when and why 

was the function established); State Assassinations (n 21); Yael Stein, B’tselem Israel’s Assassination 

Policy: Extra-Judicial Executions (Position Paper, January 2001). 
28 For further discussion see entry L: Lawfare, in this book. On the role of 'Lawfare' in the context of 

'Targeted Killings', see Lisa Hajjar, 'Lawfare and Armed Conflict: Comparing Israel and US Targeted 

Killing Policies and Challenges Against Them' (Research Report, Issam Fares Institute for Public 

Policy and International Affairs 2013) 

<http://www.aub.edu.lb/ifi/international_affairs/Documents/20130129ifi_pc_IA_research_report_lawfa

re.pdf> accessed 13 September 2014. 
29

 Targetted Killings (n 18), opening (unenumerated) para. The judgment further refers to the fact that 

such attacks at times harm innocent civilians.  For a broader critique of the so-called "preventive" 

practice, see the entry F: Future-oriented measuers in this book. 
30

 HCJ 5872/01 Barakeh v Prime Minster, 56(3) PD 1 (2005). 
31

 The Israeli Supreme Court is not bound by the stare decisis principle, see Basic Law: Judicature, 38 

LSI 101 (1984), art 20(2). 
32

 Targeted Killings (n 18) §60. The main judgment was written by President (emeritus) Barak. 

President Beinisch and Vice President Rivlin concurred and appended individual opinions. 
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which harms them less, and on the condition that innocent civilians are not 

harmed. Harm to the latter must be proportional.
33

 

4.  The Judgment 

4.1. The normative framework 

The starting point of the judgment is that since September 2000, a continuous situation of 

armed conflict exists between Israel and "various terrorist organizations".
34

 In the Court’s 

view, this armed conflict is of an international character because it "crosses the borders of the 

state".
35

 Therefore, the applicable normative framework is the international law of armed 

conflicts. This law is part of IHL and includes the laws of belligerent occupation.
36

 

Substantial parts of this law are customary and, as such, part of Israeli law.
37

 IHL is the lex 

specialis, to be supplemented, in cases of lacuna, by human rights law.
38

 Israeli law requires 

soldiers of the IDF to act pursuant to the laws of armed conflict. If they act contrary to these 

laws "they may be, inter-alia, criminally liable for their actions".
39

 

4.2. The principle of distinction 

IHL, said the Court, is based on a balance between human rights and military requirements, 

thus reflecting "the relativity of human rights and the limits of military needs".
40

 The principle 

of distinction, differentiating between two categories of people, combatants and civilians, is a 

central consideration in this balance: combatants are legitimate military targets; civilians are 

not.
41

 IHL, at present, does not recognize a third category of "unlawful combatants".
42

 The 

Palestinians militants fail to meet the qualifying conditions set in the Hague Regulations and 

in the Geneva Conventions for combatants. Consequently, they are civilians. They are not, 

however, entitled to the full protection granted to civilians who do not take a direct part in the 

hostilities.
43

 

4.2.1. Interpreting Art. 51(3) of AP I   

According to the customary norm codified in Art. 51(3) of AP I, civilians who take a 'direct 

part in hostilities' do not lose their status as civilians. However, 'for such time' as they take 

part in the hostilities they become legitimate objects of attack, without enjoying the rights of 

combatants.
44

 The interpretation of this provision should be dynamic, adapting the rule to new 

realities.
45

  

                                                           
33 Note that the HCJ categorical assertion “on the condition that civilians are not be harmed” is 

immediately compromised by the sentence which follows: “Harm to the latter must be proportional”. 

On the HCJ construction of proportionality, see entry P: Proportionality in this book. 
34

 Targeted Killings (n 18) §16. 
35

 ibid §18. 
36

 ibid §20.  
37

 ibid §19.  
38

 ibid §§18-21. 
39

 ibid §19. 
40

 ibid §22. 
41

 ibid §§23-26 discusses the definitions of each status and its respective scope of protection. 
42

 ibid §28. 
43

 ibid §26.  
44

 ibid §30. Combatant status brings with it a host of privileges, which include, inter alia, rights to 

medical treatment and religious services, food, clothing and adequate conditions of detention. See 

GCIII arts 21-22, 25, 26, 27, 33-37 respectively. Most importantly, combatant status entails the right to 

legal immunity from prosecution for the (legal) actions which the combatant has performed during the 
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Art. 51(3) of AP I comprises three cumulative components: (i) 'hostilities'; (ii) 'direct 

part'; and (iii) 'for such time'. The Court interpreted 'hostilities', as acts intended to cause 

damage to the army or to civilians. A civilian takes a direct part in hostilities when he engages 

in, or prepares himself for such acts.
46

 Noting the lack of an agreed upon customary standard 

for (ii) and (iii), the Court concluded that "there is no escaping going case by case, while 

narrowing the area of disagreement".
47

 It thus offered guidelines and examples in respect of 

these two elements. 

A civilian takes a 'direct part' in hostilities when he is physically engaged in them and 

when he plans, decides on and sends others to be thus engaged. At one end of the spectrum, a 

civilian bearing arms who is on his way to (or from) the place where he will use (or had used) 

them, clearly takes a direct part in hostilities. At the other end, are cases of indirect support, 

including selling of supplies and financing hostile acts. In between are the hard cases, where 

the function the civilian performs determines the directness of the part he takes in the 

hostilities (e.g., collecting intelligence, servicing weapons and functioning as a 'human shield', 

are direct acts of participation).
48

  

A similar methodology is followed in respect of the third element, 'for such time': At 

one end of the spectrum, there is a civilian taking part in the hostilities once or sporadically, 

thereafter detaching himself from such activity. He is not to be attacked for his past 

participation. At the other end is the active member of a terrorist organization for whom the 

rest between hostilities is but "preparation for the next hostility".
49

 He is a civilian who has 

lost his immunity. The wide spectrum in between are 'gray' cases, which require a case-by-

case examination. The test involves four elements.  First, targeting decisions must be 

grounded in well-based and thoroughly verified information regarding the identity and 

activities of the individual.  Second, no attack is permitted if a less harmful means exists. This 

requirement, grounded in the principle of proportionality, reflects that "trial is preferable to 

use of force".
50

 Its practicality is related to the status of the territories as occupied.  Third, a 

retroactive independent examination must be undertaken regarding, inter-alia, the precision 

of the identification of the target. In appropriate cases compensation for harm to innocent 

                                                                                                                                                                      
war, which otherwise would have been criminal offences. This customary rule is universally accepted. 

See Derek Jinks, 'The Declining Significance of POW Status' (2004) 45 Harv Int’l LJ 367, 376 (fn 38). 
45

 Targeted Killings (n 18) §28. 
46

 ibid §33. 
47

 ibid §34 (regarding "direct") and §39 (regarding "for such time"). 
48

 ibid §§34-37. 
49

 ibid §39. 
50

 ibid §40. Note that classified documents leaked by Anat Kamm to HaAretz jouralist Uri Blau 

disclose that the IDF defied the Court's ruling with respect to Palestinians who were targeted despite 

the possibility of arresting them. See Uri Blau, ‘IDF Ignoring High Court on West Bank Assassination’ 

HaAretz (Tel-Aviv, 26 November 2008) <http://www.haaretz.com/print-edition/news/idf-ignoring-

high-court-on-west-bank-assassinations-1.258296> accessed 14 September 2014. The allegation was 

later refuted by then Attorny General Menachem Mazuz, see Dan Izenberg, ‘Stamp of approval from 

the attorney-general’ The Jerusalem Post (Jerusalem, 13 April 2010) 

<http://www.jpost.com/Israel/Stamp-of-approval-from-attorney-general> accessed 14 September 2014. 

However, the absence of proof coupled with the Israeli exercise of effective control over the West 

Bank, and the numbers of the targeted victims, generate suspicion with respect to the manner with 

which the IDF complies with the ruling. 
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civilians should be paid.  Finally, every effort should be made to minimize harm to innocent 

civilians; any such collateral damage must be proportional.
51

 

Proportionality, opined the Court, is a general principle of customary international 

law. Its application in international armed conflicts requires a proper proportion between the 

military advantage of an attack and the damage caused to innocent civilians harmed by it.
 52

 

Thus, shooting at "a terrorist sniper shooting at soldiers or civilians from his porch"
53

 is 

proportionate, even if innocent civilians are harmed. An instance that fails the proportionality 

test is an aerial bombarding of a building where "scores of its residents and passersby are 

harmed".
54

 In between fall the hard cases, necessitating a case-by-case determination.
55

  

 4.3. Justiciability 

The Court proceeded to reject the State's preliminary argument regarding injusticiability, on 

the following rounds: (a) cases involving impingement to human rights are justiciable; (b) the 

disputed issues are legal; (c) the disputed issues are examined by international tribunals; and 

(d) judicial review will intensify the objectivity of the ex post examination of the conduct of 

the army.
56

 Focusing on the scope of judicial review of military decisions to engage in 

targeted killings, the Court differentiated between questions regarding the applicable law, 

which fall within its expertise, and operational decisions, which fall within the professional 

expertise of the executive.
57

 

In conclusion, the Court situated the decision within the context of previous 

judgments where it reviewed military measures, stating that  

Every struggle of the State – against terrorism or any other enemy – is 

conducted according to rules and law… There are no "black holes"… The 

state's struggle against terrorism is not conducted "outside" the law. It is 

conducted "inside" the law, with tools that the law places at the disposal 

of democratic states.
58

 

5.  Analysis of the judgment
59

 

The Targeted Killings judgment is the first ever comprehensive judicial attempt to clarify the 

legal status of, and the rules applicable to civilians taking direct part in hostilities, embodied 
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 ibid §§38-40. 
52

 ibid §§41-45.  
53

 ibid §46. 
54

 ibid  
55

 For a discussion of "Proportionality", see entry P: Proportionality, in this book. 
56

 Targeted Killings (n 18) §§47-54. Note that Justiciability is a preliminary matter: when a court 

determines justiciabiliy, it normally does so before proceeding to the merits of a case as indeed the 
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in Art. 51(3) of API.
60

 Given the lack of consensus on the issue, and concern over the 

progressive erosion of traditional distinctions between civilians, combatants, terrorists, 

guerilla fighters and civilian contractors, the judgment could have contributed to the 

progressive development of international law. This, alas, it failed to do. The controversy 

attached to both the process and the final product of the ICRC study of the concept of "Direct 

Participation in Hostilities", underscores the point.
61

  

The crucial, though mostly overlooked, difficulty with the Targeted Killing judgment 

is the Court's jumbling of the two main instruments comprising the legal framework of the 

decision, i.e., the Geneva Conventions and AP I.
62

 This mishmash does not seem to reflect an 

innocent mistake. Indeed, it is easily traced to the outset of the decision, where the Court 

refrains from clearly defining the applicability of these two instruments in relation to the 

characterization of the conflict.   

As noted above, the Court defined the conflict as an international armed conflict 

primarily on the ground that it "crosses the borders of the state".
63

 In international law, 

however, it is not the border that determines the nature of a conflict but rather the identity of 

the parties. Thus, the first paragraph of Common Article 2 of the 1949 Geneva Conventions, 

defines an international armed conflict as 'a conflict arising between two or more states'. 

Consequently, all other conflicts are rendered non-international. Arguably, the application of 

this provision should have generated the conclusion that the conflict is non-international: later 

disputes about the statehood of the Palestinian Authority notwithstanding, at the relevant time 

it was not a State.
64
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A legal basis for the proposition that the conflict under discussion is of an 

international nature exists in Art. 1(4) of AP I. This provision extends the applicability of the 

rules of international conflicts beyond the traditional inter-state context to conflicts between 

states and other actors, such as national liberation movements. Given, however, that Israel is 

not a party to API and has persistently objected to this very expansion,
65

 the Court could not 

rely on it and chose to avoid referring to it altogether.  

This indeterminacy concerning the applicability of GC IV and AP I ultimately 

generated further confusion into the already eroded distinction between civilians and 

combatants: it accounts for the fact that the judgment, while denying that there is a third status 

of 'unlawful combatants', nevertheless de facto recognizes such status, equating it with 

civilians who take a direct part in the hostilities. Such 'civilians/ unlawful combatants' are 

bereft of either immunity (of civilians) or privileges (of combatants).
66

  

This result emanates from the Court's blurring of the distinct logic informing the 

normative frameworks of GC IV and of AP I insofar as the definitions of 'combatants' and 

'civilians' are concerned: GC IV stipulates strict qualifying conditions for 'combatants', which 

Palestinian fighters do not meet, primarily because "they have no fixed emblem recognizable 

at a distance, and they do not conduct their operations in accordance with the laws and 

customs of war".
67

 This restrictive definition of 'combatants' is directly related to the broad 

protection offered to civilians under the Geneva law: there is no provision equivalent to Art. 

51(3) of AP I in the Geneva Conventions. While the purpose of AP I is identical to the 

Geneva regime, i.e., to maximize humanitarian protection in terms of both immunities (to 

civilians) and privileges (to combatants), its logic is different: recognizing that "there are 

situations in armed conflicts where, owing to the nature of the hostilities", an armed 

combatant cannot distinguish himself, it offers a less restrictive definition of 'combatants'. 

This definition of 'combatants' is, in turn, directly related to the lesser protection offered to 

civilians who take part in the hostilities under Art. 51(3) of AP I. Palestinian fighters meet the 

flexible criteria for 'combatants' stipulated in Art. 44(3) of AP I. Israel, however, having 

objected persistently to this expansion of the definition is not bound by it. Indeed, the Court, 

employing the restrictive definition of the Geneva framework to combatants, dismissed 

without much ado the notion that the Palestinian militants are combatants. This is a proper 

application of the relevant legal framework. At the same time, however, the Court did not 

recognize them as 'civilians' entitled to the broader protection offered by that framework, but 

rather applied to them the lesser protection offered to civilians under Art. 51(3) of AP I. This 
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is a problematic application of the law: applying simultaneously the framework of the Geneva 

Conventions to define 'combatants' and the framework of API to define 'civilians', while 

formally valid is substantively flawed. 

Civilians who take direct part in hostilities lose their immunity for such time. This is 

prescribed both by Art. 51(3) of the AP I and customary law. The interpretation of the scope 

of this provision cannot, however, be made in a normative vacuum and should be related to 

the relevant normative framework within which it is placed. Thus, a more expansive 

interpretation is called for within the context of AP I, but outside its context, whenever the 

definition of 'combatants' applicable to a situation is defined by the Geneva Conventions, the 

provision should be narrowly construed. Blurring the line between the frameworks of Geneva 

and AP I, by denying, on the one hand, the broader definition of combatants and by giving, on 

the other hand, a broad interpretation to the customary provision of Art. 51(3), results in the 

creation of a broad category of 'unlawful combatants': persons who are entitled to neither the 

privileges of combatants nor the immunities of civilians. This, however, is a category which 

neither instrument recognizes; indeed, it is a category which defies the humanitarian purpose 

of both and which the judgment itself otherwise rejects.
68

 

The fate of 'unlawful combatants', a.k.a. "civilians who take direct part in the 

hostilities",
69

 is further worsened by the 'dynamic' interpretation the Court employs,
70

 an 

interpretation that might complement the AP I's framework, but not the Geneva framework.  

Indeed, human rights law, an additional normative framework that the Court refers to but 

refrains from applying,
71

 could have been invoked in order to narrowly construe this situation, 

especially given the context of resistance to a long-term occupation, a context which the AP I 

was designed to address and which the judgment does not.
72
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  6.  Conclusion 

Civilians who directly participate in hostilities are, from a normative perspective, an 

exception to the rule that it is combatants who thus participate. The AP I, recognizing that in 

reality, civilian participation in hostilities far from being exceptional, has become a constant 

feature in recent armed conflicts, sought to regularize their otherwise irregular status.
73

 Israel 

objected to this regularization. The Targeted Killing Judgment, rather than containing the 

exception by advancing a narrow interpretation, employs a "selective" and "dynamic" 

interpretive methodology. The latter obfuscates the nature of the conflict and generates the 

further erosion of the principle of distinction. Given that greater, not lesser clarity is essential 

for meaningful distinction, the legal antinomy thus produced acquires a particularly ironic 

poignancy.  

   That poignancy is underscored by the observation that the decision of the HCJ was 

not only unprecedented but itself set a global precedent: thus, in the US the traditional 

prohibition on political assassination,
74

 has given way, in September 2001, to a world-wide 

license to kill suspected people who do not qualify as combatants.
75

 Under the Obama 

administration, the practice has expanded meaningfully in terms of geographic, temporal and 

personal scope.
76

 The trigger for the American change of policy was 9/11.
77

 Its legal 

foundations were supplied by the Israeli HCJ
78

 in what has become the most successful, at 

least thus far, Israeli export of international legal doctrine. The point was succinctly albeit 

somewhat boastfully summarized by the legal architect of the legalization of this practice, 

Daniel Reisner who, at the relevant time served as the head of the International Law Division 

of the Military Advocate General office in these words:
79

 

What we are seeing now is a revision of international law… If you do something 

long enough, the world will accept it. The whole of international law is now 

based on the notion that an act that is forbidden today becomes permissible if 

executed by enough countries… International law progresses through violations. 

We invented the targeted assassination thesis and we had to push it… Eight years 

later it is in the center of the bounds of legitimacy    

The lasting effect of the judgment was thus the transformation of both the military 

imagination and the international legal terrain: exceptional operations hitherto conceived as 

extra-legal were normalized. Henceforth, they will indeed be conducted routinely "inside" the 

law, eliminating people who, by "taking direct part in hostilities", have become mere 

biological subjects. There are no legal "black holes".
80

 Death is "inside" the law; life, 
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"outside" the law.
81

 The bureaucratization of the shadow land between the rule and the 

exception, effected by the judgment, thus does more than merely facilitating the killing of 

Palestinians (and of others):
82

 in dispersing the power amongst the forces authorized to kill 

and the various experts authorizing and legitimizing the killing, it has transformed the space 

into a zone of "necro-politics".
83

 Given that the space is inhabited by people whose lives have 

become but a biological fate and whose death has become a political experience, it also 

created a new status, that of living-dead.
84
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