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EXECUTIVE SUMMARY 

 
The Duterte administration has provided the impetus for rethinking regulation and governance in the 

Philippines.  With law and order as Duterte’s overriding narrative, how will a vision of inclusive growth 

translate into equitable development and better social outcomes? What role can regulation and 

governance do to attain these goals?  

Central to President Rodrigo Duterte’s envisaged platform for change is his 0+10 point socioeconomic 

agenda that prioritizes trade, customs and tax reforms, education, rural development, health, foreign 

investment, infrastructure, and public-private partnerships.  The economic agenda forms part of the 

Philippine Development Plan 2017-2022, with its twin goals of reducing poverty to fourteen percent 

(14%) by 2022 and implementing ‘Ambisyon Natin 2040’ (Our Ambition 2040), the envisaged framework 

for the Philippines’ long term vision.  With the Philippines’ strong economic performance averaging 6.3% 

in the last five years, the country can reach the upper-middle income grouping in a decade (Clarete, 

Hill, Esguerra, forthcoming 2018).  

Good regulation can have positive impact in governance and development outcomes (Laffont 1999; 

Drahos 2010).  Yet regulation may not always deliver anticipated outcomes, nor inevitably lead to good 

governance. Regulation is likewise dependent on governance to effectively implement policies. 

Regulation can, like other policies and interventions, have unintended consequences (Majone 1997; 

World Bank 2017). It may lead to regulatory freeze, inefficiencies, bottlenecks or even abuses and 

arbitrary policies. Since the advent of regulatory studies, regulation has also come to be understood not 

merely as a set of coercive subordinate rules enforced by the state on particular activities.  Regulation 

has been understood to cover all forms of activities and behaviour - political, economic, and social- and 

involves non-state and private actors (Ayres and Braithwaite 1992).  Institutions, groups, and even 

individual behaviour have been found to play important policy roles (Braithwaite 1995). Regulation 

embodies and underscores, the importance of cross-disciplinary studies in solving complex social and 

governance issues.  

In the Philippines, rapid policy change in the regulatory space has occurred since the 1990s. This 

coincided with the push for privatisation and liberalisation prompting a regulation explosion.  Regulatory 

reforms in the country have produced problems and failures such as regulatory burden in sectors and 

industries that caused more inefficiency and stunted productivity (PIDS 2015). The phenomenon of 

regulatory capture and corruption continue to plague government agencies and institutions while 

predatory and uncompetitive business practices impede further growth and prevent access to better 

goods and services (eg Carino 2004). The current administration has, thus identified regulatory reforms 

and the implementation of competition policy as part of the broader strategy to address institutional and 

structural barriers to inclusive growth and address persistent poverty. 

This conference proceedings is the result of the Manila Conference held on 18-19 October 2017 that 

explored how regulation may shape a new governance paradigm in the Philippines.  What is the state 

of regulation in the Philippines? What role will regulation play in relation to the country’s economic, 

political, and social development?  In this two-day Conference, expert panels from the Philippines, 

Australia, and the United States discussed various regulatory frameworks and design as they are 

applied to economic, political and social policies.  Speakers have also compared various regulatory 

models, including experiences from other jurisdictions, to assist in understanding regulatory dilemmas, 

and in developing effective regulatory framework that is relevant to the needs and context of the 

Philippines, its regulators, institutions, and the public.  
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There are seven key messages that emerged from the proceedings: 

1. For regulation to be effective, it needs to be coherent, transparent, and to provide for capacity 

of institutions and accountability mechanisms; 

2. Regulatory and governance practices should have links to addressing poverty and promoting 

equity and justice; 

3. Politics affect economic policies, hence the need for deep form of regulation to address 

structural issues like political dynasties, patronage politics, and weak legal and justice 

institutions;    

4. Competition policy is a game-changing development in the Philippines that is essential in 

addressing market distortions, level the playing field, and promote economic development; 

5. Good regulation requires capable and independent regulators that are insulated from political 

pressures; 

6. Building effective regulation can benefit from benchmarking international standards such as 

financial reforms undertaken by the Central Bank; 

7. The private sector, local government units, and civil society play important roles in developing 

regulatory policies and good governance practices. 

8. A responsive regulatory framework should be grounded on the rule of law and a rights-based 

perspective.     

The conference convened updates on politics and the economy, as well as four (4) panels centred on 

regulation and governance.  

The economic update projects a picture of the Philippines in a crossroad. It has come out as an 

exception in Asia when it missed out the Asian East Miracle but has emerged as one of the fastest 

growing economies in East Asia in the late 1990’s. ANU Emeritus Professor Hal Hill explains this unique 

story in his book ‘The Philippine Economy: No Longer the East Asian Exception?’ that considers a 

series of stylised facts on unusual sectoral growth patterns, and episodic development outcomes. 

Whether this vibrant economic growth can be sustained depends on three critical development 

challenges, as UP Professor Ramon Clarete argues. One is sustaining income growth above 6%, per 

capita income going above 5%, and through poverty reduction measures accompanied by decrease in 

income inequality.   

On political update, there is a growing consensus that sustaining economic development relies on 

strong governance institutions. In this session, we gathered three distinguished scholars doing works 

in governance and institutions, contentious politics, and reforms in the Philippine electoral system. 

ASOG Dean Mendoza discusses national security and conflict risks, and attributes policy incoherence 

as political noise that limits the government’s institutional performance. ‘No doubt, the political 

uncertainty created by these trends has had some chilling effect on investments’, UP Associate 

Professor Raquiza contends. ANU Professor Hutchcroft adds that the electoral system of the country 

likewise shapes the nature of governance, and development outcomes. 

Panel 1 focuses on the role of competition policy to address market abuses and inefficiencies 

and as complementary tool of regulation. Commissioner Quimbo notes that the creation of the 

Philippine Competition Commission in 2015 was a game-changing development in the country. The 

core mandate is to prohibit (a) anti-competitive agreements, (b) abuse of dominant position, and (c) 

anti-competitive mergers and acquisitions that substantially lessen competition. To be able to 

implement this, Commissioner Quimbo identified strategies to overcome challenges in enforcing the 

competition policy in the Philippines. Building from this narrative, University of Hawaii Professor James 

Roumasset anchors his presentation on competition policy and economic development in Asia where 

he reinforced the importance of a competitive environment in attracting investments. In the words of 

World Bank Senior Economist Graciela Murclego, ‘competitive neutrality’ is where all players compete 

on a level-playing field.   



© THE ANU PHILIPPINES PROJECT 

2017 MANILA CONFERENCE PROCEEDINGS 

3 | P a g e  

 

Panel 2 discusses prospects and challenges of Philippine regulatory regime. PIDS President 

Gilberto Llanto addresses the audience by arguing that the ‘concept of reducing regulatory burden is 

something new to ASEAN’ – because this is what the signatories of the ASEAN Economic Community 

2015 hopes to achieve. He shared that Project Repeal launched in 2016 has eliminated 3,777 rules 

from the books on the first repeal day but ‘no one really knows the basis for determining how 

burdensome these repealed laws were’. His presentation was followed by DLSU Professor Francisco 

Magno that locates regulation in the realm of local governance espousing the concept of ‘co-production 

of public services’, which enables participation of those receiving the services. On the other hand, 

Central Bank of the Philippines Managing Director for Consumer Protection narrates important policy 

changes in regulating the Philippine banking sector by learning from global practices and bringing in 

international standards in regulation and governance.   

Panel 3 explores global standards and regulatory reforms in key sectors. This panel highlights 

regulation in health and food, energy, and transport, shared economy, data and technology. ANU 

Professor Friel focused on regulation and governance for health rather than health services. She 

proposed that the aim of regulation is not only efficiency or effectiveness. Regulation should aim for 

equity that takes account of disadvantaged sectors in society. She also stressed the importance of 

policy coherence looking at the relationship of various sectors, such as of trade in relation to health 

citing investments that can increase health risk factors. PEMC CEO Juan discusses the changes in the 

energy sector after the enactment of EPIRA law and shows the importance of strong and independent 

regulators. On transport, Grab South East Asia Regional Policy and Research Manager Marian 

Panganiban opines that it is likewise important to think of regulation from the perspective of the start-

up community. She noted the policy gap that happens when rapid technology occurs ahead of policy 

development. 

Panel 4 delves on rights-based regulation, and the role of civil society and private sector in 

developing responsive regulation. ANU Professor Veronica Taylor offers a different point of view by 

defining regulation as ‘responsive regulation, coined by Ian Ayres.  This form of regulation considers 

the role of various actors from the bottom and the middle, the efficiency and cost-benefit of the regulation 

and its normative value. She also emphasised the importance of non-coercive forms of regulation as it 

has largely been considered as constraining market inefficiencies, as an enforcement mechanism, or 

as legal and administrative law. Action for Economic Reforms Sta. Ana points out the role of civil society 

through case study of the sin tax law, and concludes the importance of built-in attributes of CSOs as 

partners in development. Meanwhile, DLSU Dean Diokno shows the history of a weak legal system that 

came out of colonial legacies and arbitrary regime that stripped the judiciary of its independence. He 

stressed the importance of accountability from the top and the necessity for respect of the rule of law 

and human rights. 

It has been a very productive conference, and as a final note, I wish to thank PIDS and PCC for a 

successful partnership as well as the generous participation of speakers, panel chairs, and audience. 

This conference would not have been possible without the support of the Department of Foreign Affairs 

and Trade. Special thanks are owed to Rory MacNeil, Suzy Taparan, and Kent Primor for the excellent 

transcription and compilation of this 2017 Manila Conference Proceedings. 

 

 

 

Imelda Deinla 

Director, The ANU Philippines Project 

School of Regulation and Global Governance 

Australian National University 
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OPENING ADDRESS 

During the 70th anniversary of diplomatic relations between Australia and the Philippines, the ANU 

Philippines Project, a collaborative venture supported by DFAT and the ANU, was launched. The project 

has encouraged people-to-people engagement between researchers and policy practitioners from the 

Philippines and Australia. It has been on the pulse of contemporary economic, political and security 

issues, drawing a surge of interest in the Philippines from Australia.  

 

Australia and the Philippines have shared interests and values: A commitment to democracy, a shared 

interest in security and prosperity in the region, and mutual commitment to continued regional 

cooperation through a range of regional forums.  Links between Australia and the Philippines, range 

from collaboration on security issues such as the recent Marawi situation, to research on economic and 

political issues in the Philippines.  

 

The strong collaboration and cooperation between Australia and the Philippines in recent months has 

been very positive. It’s especially encouraging to see the Armed Forces of the Philippines retaking 

control of Marawi City. And Australian P3 Orion planes have played a key role in providing intelligence, 

surveillance and reconnaissance support to the Armed Forces of the Philippines. Defence ties between 

the two countries are going from strength to strength.  

 

The ANU Philippines Project is contributing to positive ties between the Philippines and Australia. In 

2016 the Project convened its flagship Philippine Update Conference, and has also funded several 

research projects, including one on international law and the death penalty. This is an area of 

particularly strong interest for Australia. Australia is committed to lobbying against the re-imposition of 

the death penalty. We’re pleased to see that there has been some positive political movement away 

from reintroducing the death penalty in the Philippines. The ANU Philippines Project has played an 

important role in contributing to this debate.  

 

The ANU Philippines Project has also hosted researchers to pursue projects on governance, 

economics, growth and trade. It has also organized a series of forums at the ANU, covering topics such 

as Marawi and the South China Sea dispute.  

 

In Australia the Philippines community is one of the most vibrant, well integrated, and fastest growing 

migrant communities. In the last census in 2016, the Philippines moved from number 7 to number 5 in 

terms of population size in Australia, which is quite a significant jump in the period of time between the 

two censuses. There are roughly 300,000 Filipinos living in Australia, and the Philippines is the fourth 

largest source of permanent skilled migrants in Australia. There are around 10,000 Filipino students 

studying in Australia each year, and we’ve noticed at the Embassy in the last 12 months a 30% increase 

in visa requests from the Philippines. This means a 30% increase in people travelling to Australia from 

the Philippines. This is very welcome to see.  

 

Over 200 Australian companies have investments in the Philippines. Australia and the Philippines 

signed a comprehensive partnership agreement in 2015, with the aim of strengthening and expanding 

the relationship for mutual benefit, in the areas of trade, defence, counterterrorism, education and crime, 

and to improve people-to-people links.  

 

The Philippines economy is experiencing rapid growth, and is currently the fastest growing economy in 

ASEAN. Australia’s trade relationship with the Philippines is supported by the ASEAN-Australia-New 

Zealand Free Trade Agreement (ANZFTA). In 2016 total goods and services trade between the 

Philippines and Australia was worth roughly $4.4 Billion (AUD), which was a 50% increase since 2010 

when ANZFTA entered into force. This shows the benefit of free trade agreements in generating trade. 
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Australian investment in the Philippines in 2016 was worth around $9.3 billion (AUD). Philippines 

investment in Australia in 2016 was worth around $1.3 billion (AUD). Again, this was triple that in 2015 

- a huge increase.  

 

There have been some really interesting Philippine investments in Australia, including a fully automated 

port terminal in Melbourne which I visited last year. That project itself shows the benefits of investment. 

Some of the Australian companies that were working with the Philippine company that built the terminal 

facility have now been brought here to the Philippines to roll out this technology in the Philippines and 

also as part of the broader international operations of that Philippine company.  

 

Australian businesses are increasingly identifying opportunities in the Philippines due to the high literacy 

and language skills and the service-oriented culture and staff who take pride in their work. Over the last 

ten years there has been a rapid rise in the number of Australian business process outsourcing 

operations based here in the Philippines, and their contribution to the Philippines GDP.  

 

Australia and the Philippines are also cooperating to remove barriers to student and labour mobility 

through our shared Australian and ASEAN agenda to develop mutually comparable national 

qualification frameworks. Looking towards the future, the challenge to build and improve our relationship 

for business, government and the community sector and emerging leaders by working to strengthen 

regional cooperation, deepening our understanding of one another, and connecting with opinion leaders 

in each other’s countries.  

 

I am pleased that we are able to build on the success of the Philippine Update last year and maintain 

momentum by convening this conference here in Manila. It provides a good opportunity to explore 

regulation and governance issues in the Philippines, consider what the Philippines can do to sustain 

this growth, and further increase its productivity, and to discuss the current economic agenda and other 

pressing political issues that may impact on the Philippines’ economic development prospects.  

 

These discussions will help to formulate our strategic thinking and policy development. They will 

contribute to enhanced research and policy dialogue between Australia and the Philippines, enabling 

us to better work together to improve national and regional prosperity. I wish the conference much 

success and look forward to a productive two days of discussions. 

 

 

Additional note from DFAT: 

 

Following the success of the Philippine Update Conference last year, there is a plan to maintain the 

momentum by convening the conference in Manila soon. The conference has provided opportunities to 

explore regulations and governance issues in the Philippines, and to discuss economic and political 

events that could affect economic development prospects. 

 

 

 

H.E. Amanda Gorely 

Ambassador to the Philippines 

Department of Foreign Affairs and Trade 
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OPENING ADDRESS 

The theme of this 2-day conference, “Regulation and Governance in the Philippines: Development 

policy challenges for the new administration” is a familiar topic to us. In the immediate past, we have 

witnessed how good governance can provide a firm foundation for the country’s development agenda. 

We have also learned that regulatory reform is part of any good governance thrusts of the government. 

Good governance and better regulation have palpable benefits and the strong macro fundamentals 

currently enjoyed by the economy testify to them.  

 

Today, as the government continues to pursue inclusive growth and poverty reduction, this familiar topic 

attains a greater importance. There is a large scope for working toward coherence and effectiveness in 

the country’s regulatory policies and institutions, and more importantly, in implementing competition 

policy, a landmark achievement of the immediate past, to uphold consumer welfare and ensure 

competitive markets. I submit that regulatory reform and effective competition policy correlate well with 

strategies to achieve inclusive growth and poverty reduction. Indeed, this familiar topic deserves a 

second, closer look. For its part in the scheme of things, so to speak, the PIDS has done several policy 

studies on today’s conference topic and continues to address issues of regulation and governance. In 

2015, the PIDS study entitled “Toward an Effective Regulatory Management System: Philippines” 

highlighted the need to establish an effective regulatory management system in the country. In that 

same year, PIDS led the celebration of the 13th Development Policy Research Month with the theme: 

“Effective Regulations for Sustainable Growth.” That study showed that the Philippines has the 

elements of an effective and functioning regulatory management system but has to do more serious 

work to make it formal and effective. More recently, the PIDS has also reviewed the regulations covering 

the tuna industry, food manufacturing, and the service industries to uncover regulations that have to be 

revoked because they unnecessarily burden firms and only contribute to increasing the cost of doing 

business in the country.  

 

In today’s forum let us welcome and thank our able speakers and panellists who will walk us through 

critical issues on regulation and governance and let our collective voice speak out what government 

and society as a whole should do to move forward reforms in regulation and governance. In closing, 

please allow me to take this opportunity to thank the Australian government, and the Australian National 

University for co-organizing this forum with us. We at PIDS also look forward to a fruitful research 

collaboration with the ANU Philippines Project that will motivate evidenced-based policies and 

regulations in the country. 

 
 
 

 
 
 
Gilberto M. Llanto 
President 
Philippine Institute for Development Studies 
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KEYNOTE ADDRESS 

In keeping with the theme of this conference, let me humbly share some of my own observations and 

reflections on where the Philippines has been and some lessons learned therefrom, what regulatory 

and governance challenges need to be addressed moving forward, and how the Duterte administration 

might navigate the regulatory and governance challenges to sustain economic growth and make it more 

inclusive. 

 

 

Where the Philippines has been 

 

Evidently, the Philippines has enjoyed a surge of growth and macroeconomic stability in recent years. 

The country’s economic growth rate averaged 6.3 percent from 2010 to 2016—the highest 7-year 

average growth since the late 1970s. This makes the Philippines one of the fastest-growing major 

emerging economies in Asia and the world today. Such stellar economic performance has also been 

accompanied by strong macroeconomic fundamentals, high level of confidence among players in the 

domestic and international business communities, improved competitiveness rankings, and a much 

stronger external position owing partly to the resilience of remittances and income from growth areas 

like business process outsourcing (BPO) and tourism, notwithstanding recent developments in the 

global political economy (e.g., Brexit, Trump’s “America First” populism). 

 

Sustaining the growth and, even more importantly, making it more inclusive, i.e., translating economic 

gains into faster reduction of poverty and inequality in access to opportunities, were major challenges 

for the previous administration—and are also likely to be so for the current administration. To be sure, 

part of the challenge is that, globally, economic growth today has become less able to reduce poverty 

compared to two or three decades ago. For one, economic growth has become less employment-

intensive than ever before, partly arising from previous successes in structural transformation of output 

and employment and partly from technological developments, especially in automation of production 

processes. Globalisation, facilitated by revolutions in ICT and transport, has also tended to widen the 

gap between skilled and unskilled segments of the global workforce. 

 

In the experience of our neighbours, rapid economic growth has resulted in sharp reduction of absolute 

poverty. In the Philippines, various governance and regulatory practices have weakened the link 

between growth and poverty reduction. For instance, overly protectionist food policy kept basic food 

prices, particularly rice prices, much higher than what otherwise would have prevailed if international 

trade on food was less restrictive. Also, across industries, education-skills mismatches increased, 

contributing to the persistently high underemployment rate, even among college graduates. Even as 

public-private partnerships and reforms in budget spending were put in place, various implementation 

and coordination failures prevented many projects from proceeding at a much faster pace. 

 

The new administration has committed to implement reforms toward greater inclusivity, while at the 

same time continuing and maintaining the previous administration’s macroeconomic policies, including 

fiscal, monetary, and trade policies. For instance, there is a deep-seated commitment to proceed at a 

more decisive and quicker pace when it comes to implementing projects and programs and addressing 

bottlenecks, especially those on infrastructure and regulatory processes. In its fiscal program, 

infrastructure spending, as a proportion of GDP, is planned to rise from 5.4 percent in 2017 to 7.3 

percent in 2022.  

 

But ensuring poverty reduction and greater inclusivity in the future requires nothing less than an 

acceleration of structural transformation—a shift of employment from low-productivity to high-

productivity sectors, not only across agriculture, industry, and services, but also within each of these 
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sectors. Evidence based on country experiences around the world in the past 50 years indicate that at 

the heart of the system driving poverty reduction is a structural economic transformation guided by 

efficiency- and innovation-promoting policies and institutions. That is certainly the case in the country’s 

neighbours – in China, Vietnam, Thailand and Indonesia where structural transformation was key to 

their dramatic success in reducing poverty in the past three decades. 

 

 

The state of competitiveness of the Philippine economy 

 

Allow me now to point you towards other indicators that might additionally provide a sobering account 

of our performance with respect to the task of shaping the country’s development strategy and 

competition landscape. 

 

Let’s be clear: despite some hiccups, the gains that the Philippine economy has made in recent years 

are nothing to sneeze at. International country comparisons of economic and business climate point to 

such significant gains. For instance, in the latest Doing Business Report, our country has jumped 49 

places in 2017 relative to the country’s position in 2010. The 2017 Global Competitiveness Report also 

placed the country 29 notches higher than its ranking in 2010. 

 

However, while we have improved globally, our neighbours have improved even more impressively. In 

fact, in the 2017 GCR, the Philippines ranks very low among East Asia and Pacific (EAP) economies. 

The only countries below our rank are Cambodia, Lao PDR and Mongolia, and we place well below the 

EAP average. In terms of product market efficiency, we are last among the ASEAN member states 

(excluding Myanmar). This indicator is concerned with the conditions of market competition and antitrust 

policies, aspects of trade, as well as taxes and subsidies, among others. The Philippines ranks 103rd 

out of 137 countries in this measure, a fact that must not escape policymakers. 

 

Based on the World Bank Product Market Regulation (PMR) indicators, the Philippine markets exhibit 

higher levels of competition restrictiveness than comparator countries such as Chile, Poland, and 

Romania. Though the country’s product markets appear to be less restrictive than those in major Asian 

peers such as China, Indonesia, and India, the domestic market in the Philippines is much smaller, 

hence the country’s capacity for exploiting specialization and scale economies in the various segments 

of the supply chain is more limited than among the giants in the region.  

 

 

Governance, Regulation, and Competition Policy 

 

A number of institutional and governmental bottlenecks have weakened the translation of growth to 

rapid poverty reduction. In the World Economic Forum’s Executive Opinion Survey, we find that 

institutional concerns were among the most problematic factors for our country. These concerns include 

an inefficient government bureaucracy, corruption, tax regulations, and political instability. Among all 

ASEAN member states (excluding Myanmar), we rank second to the last under the pillar of institutions, 

ahead of Cambodia but far behind Vietnam. We also place 101st out of 176 in the 2016 Corruption 

Perceptions Index. This is a welcome development from our performance in 2010, when we found 

ourselves ranking 134th out of 178 countries. However, there is obviously much room for improvement.  

  

Certainly, institutions are important, and the quality of the prevailing governance regime plays a key 

role in achieving development outcomes. However, there is a need for policymakers to more clearly 

define the concept of governance and to flesh out the mechanism by which good governance can 

translate into good economics. The theme for the World Development Report 2017 of the World Bank 

is Governance and Law. It defines governance as, and I quote, “the process through which state and 

non-state actors interact to design and implement policies within a given set of formal and informal rules 
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that shape and are shaped by power… governance takes place at different levels, from international 

bodies, to national state institutions, to local government agencies, to community and business 

associations.” According to the report, governance is a crucial determinant of how effective a policy will 

be.  

 

The empirical evidence from the literature on growth and cross-country income level difference suggest 

a compellingly positive association between the quality of institutions and economic growth as well as 

GDP per capita levels. In the World Development Report 2017, a positive correlation exists between 

absence of corruption and the level of human development. Similarly, good governance, as indicated 

by the quality of bureaucracy and rule of law, is correlated with higher levels of per capita income. 

 

In the Philippines, different constraints prevent us from enacting and implementing the most optimal 

kinds of economic policies. As the World Bank Report suggests, groups or agents with their own 

interests will have no incentive to enact such “first-best” policies. In principle, the pursuit of first-best 

policies in certain markets may actually be welfare-reducing when implemented because they fail to 

take into account the relevant constraints and power dynamics of society, or the existing distortions in 

other markets. Consideration of these constraints may lead us to choose a second-best, but feasible, 

policy instead. 

 

In 2015, the Philippine Competition Act was signed into law, giving the government an additional policy 

handle through the Philippine Competition Commission. The Commission enforces the competition 

policy prohibiting anti-competitive practices in the marketplace; it promotes and protects the efficiency 

of the market, not necessarily that of individual firms. It relies on market forces to achieve its goal of 

efficiency. Since it leaves the work to the market, competition policy economises on the need for market 

information. The competition authority only has to concern itself with making sure that anti-competitive 

practices are not being done.  

 

Nevertheless, government regulations exist to address certain circumstances that may, if market forces 

are left alone, lead to economically inefficient or sub-optimal outcomes—the so-called market failures. 

These can include natural monopolies, public goods, externalities, and asymmetry of information. 

These market failures may justify the need for some form of government intervention or regulation to 

ensure efficiency.  

 

Of course, the government has other objectives aside from the general goal of increasing efficiency and 

inducing or sustaining economic growth. Equity or social objectives also provide justification for certain 

public policies. For instance, tax structures and subsidies that favour the poor can help them by 

increasing their disposable incomes.  

 

Coordination failures also create problems in the market largely due to the presence of asymmetric 

information. A coordination failure can occur when the provision of a good or service hinges upon the 

provision of another good or service. Thus, the government can step in to coordinate these investments 

to produce an optimal outcome where both parties produce goods and services. An example of such a 

coordination is the creation of special economic zones that provide incentives for the synergy of 

investments across different markets. 

 

Regulations are sometimes employed in pursuit of industrial policy objectives – developing highly 

productive, globally competitive firms that have links to many sectors of the economy. Typically, 

industrial policies are information intensive, and success of such policies is predicated on a strong state 

capable of proper enforcement.  

 

However, it is possible that regulations lead to inferior outcomes if governance is weak. The regulation 

of industries with economies of scale and tradable products is tempting, as in the case of our country’s 
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import-substitution phase, as pointed out nearly four decades ago by Romeo Bautista, John Power and 

Associates in their pioneering work on industrial promotion policies in the Philippines. But this has led 

to consequences that are far from what was intended. Through the restriction of entry of competitors, 

incumbent firms charged high prices in the domestic market without developing its capacity to export. 

Sunk costs on capital were borne by taxpayers, and the lack of market competition only served to 

increase industrial concentration and underutilized redundant capacity (Medalla 2002). Unintended 

consequences can thus arise from well-meaning policies. Put differently, the economic and social 

consequences of “government failures” can turn out to be far worse than those caused by market 

failures which government interventions intend to correct.  

 

Despite the preceding discussion, however, I would argue that this seeming conflict between 

competition policy and regulation is largely illusory. Both types of policy instruments are usually not only 

necessary, but complementary, to achieving a development objective.  

 

First, the outcome produced by competition policy (which is largely concerned with efficiency) may not 

coincide with other societal goals. Competition policy has, for example, little to say about equity or 

distributional goals, or of how to value the possible losses by some groups that inevitably arise when 

resources in an economy are reallocated due to disruptions in the competitive or technological 

landscape.  This is where equity and social policy considerations play a crucial role. The government 

may enact regulatory policies that can reduce inequality and mitigate the disruption of industry due to 

the effects of competition.  

 

Second, competition policy, through an independent authority such as the PCC, can also complement 

sectoral regulation by injecting a competition perspective into the formulation or design of regulatory 

processes and mechanisms. The competition authority can advise the regulator to choose the least 

anti-competitive means to achieve equity or industrial policy objectives, or to address market failures 

that impose binding constraints on the economy. This creates a synergistic and mutually beneficial 

relationship wherein both regulatory agency and competition authority manage to achieve their 

objectives.  

 

Third, while it is often widely thought that the East Asian tigers achieved high growth trajectories and 

developed global brands through a heavy-handed state that regulated markets, the role of competition 

policy in their process of structural transformation is often unheralded. In the case of South Korea, the 

government made use of subsidies and protection from trade to build their industrial giants, with the 

expectation that they would deliver on their export targets. However, what made this policy effective is 

that fierce competition existed and was promoted among domestic firms (Evenett 2005). Even China, 

known for its strong state intervention, also implemented a mixed policy by promoting the expansion 

and limiting of market competition at different time periods to adapt to changing conditions in the 

Chinese economy (Jiang 2002).  

 

Lastly, even competition authorities recognise the risk and uncertainty prevalent in all kinds of markets. 

Thus, an economy’s governance regime is the context which allows policymakers to decide which type 

of policy can be used to address specific societal goals. In the event that the institutions governing 

particular sectors are prone to regulatory capture, competition policy may be employed to ensure more 

optimal outcomes. However, if mechanisms which can enhance transparency, accountability, and 

competency—or good governance—are instituted, strong regulation can be exploited to achieve social 

policy objectives. Both kinds of policies are suitable in achieving a particular objective, contingent on 

the kind of governance regime that is prevalent among institutions (Fabella 2017). 
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Challenges and Ways Forward 

 

All in all, the Philippines’ reform story is far from complete. Presently, there is now deep-seated 

commitment to proceed at a more decisive and quicker pace when it comes to implementing projects 

and programs and addressing bottlenecks, especially those on infrastructure and economic 

governance.  

 

Competition policy can work with regulation in addressing equity or social policy objectives, or 

regulations that aid in industrial policy to achieve rapid and inclusive economic growth. The crucial step 

is to identify the specific policy objective and to understand how the designed mechanism achieves this 

goal. This is important in ensuring that the potential overlaps between different policy objectives and 

implementing agencies are identified and reconciled. This is also an essential step in the crafting of the 

rules for enforcement. Policymakers must always look for ways by which the same objective can be 

achieved at a substantially lower cost.  

 

Promoting transparency in our institutions not only reduces the risk of the occurrence of rent-seeking 

behaviour, but also ensures accountability on the part of the regulators and agencies in delivering the 

policy objectives. Good governance enables agencies to do their job swiftly and efficiently. On this note, 

the regional and global environment can provide a unique opportunity to act as a check on enforcement 

and as an exogenous driver of the virtuous cycle of economic growth and good institutions. 

Furthermore, partnerships with institutions and our regional neighbours can provide us invaluable 

assistance in achieving our development objectives.   

 

In promoting growth through different regulations or incentives, care must be exercised in order to avoid 

the creation of white elephants that will only serve to enrich vested interests under the façade of 

misguided nationalism. Crafting different programs intended to spur structural transformation must 

necessitate a careful review of the objectives and enforcement mechanisms of such policies that identify 

which form of market failure is addressed to lift a binding constraint. Particularly, where these programs 

involve possible issues of market power or dominance, a competition perspective must be injected to 

ensure that potential anti-competitive practices are checked and do not become irreversibly entrenched.  

 

Ultimately, it is not a question of whether regulation or competition will bring the country closer to its 

goal of structural change and higher incomes. In a second-best world where we recognise numerous 

constraints on our actions, regulation and competition must be viewed as complementary tools to be 

used appropriately and in relation to a country’s governance regime. 

 

 

 

 

 

Arsenio Balisacan 

Chairman 

Philippine Competition Commission 
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ECONOMIC UPDATE 

Achieving Sustained and Inclusive Growth: Drivers and Constraints 
 

 

 

Panel Chair 

‘The Philippine Economy: No Longer the East Asian Exception?’ 

 

Hal Hill 

Emeritus Professor 

Australian National University 

 

 

 

In a forthcoming book called The Philippine Economy: No Longer the East Asian Exception? co-

authored by Dr Hal Hill, the Philippines has come out as an exception in terms of its experience in two 

ways.  

 

Firstly, the period covered in the book starts in the 1950s with favourable initial conditions (with the 

Philippines rising ahead of its Asian neighbours). However, the Philippines economy faltered starting in 

the late 1970s. It subsequently experienced an economic and political crisis in the mid-1980s, and so 

effectively missed out on two decades of growth. Per capita income around 2000 was about the same 

as it was in 1980. A common country-comparison from that period of economic stagnation was with 

Thailand. Thailand and the Philippines are in some ways historically similar. In around 1960 Philippine 

per capita income was double Thailand’s. By 1990 it was reversed – Thailand’s per capita income was 

double that of the Philippines. The Philippines thus became an exception in Asia when it missed out on 

being part of the Asian East Miracle up until the 1990s.  

  

Secondly, it was an exception (in a good sense this time) in recent years when it became one of the 

fastest growing economies in East Asia, starting in the late 1990s, when it underwent a period of growth 

at a rate comparable to that of China and India during the same period. The Philippines was much less 

adversely affected by the Asian financial crisis in 1997-98 than several of its neighbours, including 

Malaysia, Indonesia and Thailand. And it was also only very mildly affected by the Global Financial 

Crisis in contrast to for example Singapore, Malaysia, and Thailand.   

 

Can this momentum be sustained? Certain issues, as identified in the book, will determine whether the 

momentum can be sustained. We can understand these issues in by considering a series of stylised 

facts:  

 

1. Episodic Development Outcomes - As mentioned above, the advancements have been uneven 

over the years. 

 

Until the late 1970’s the Philippines experienced moderate growth. During this period growth was similar 

to that of its neighbours, though not quite as fast. However, that lay the basis for the deep economic 

and political crisis that occurred in the 1980s. The 1980’s was, in economic terms, basically a lost 

decade. The deep economic and political crisis in the middle of the decade was very similar to what 

Indonesia experienced 12 years later in 1997-98. That crisis ended with the restoration of democracy 

and hence an economic recovery. However, it took until ca. 2000 for the Philippine economy to return 

to the level of prosperity it experienced in 1980. From the 1990s onwards the Philippines began to show 
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the beginnings of a return to growth. This was particularly the case where political impasses became 

less serious. Nonetheless, over time the momentum has been strongly upward.  

 

2. Unusual Sectoral Growth Patterns – e.g., the manufacturing sector has not grown as fast as 

expected. The service sector has been the main driver of growth.  

 

The conventional development story which economists know well is that over the course of economic 

development, agriculture typically declines as a proportion of the overall economy. The puzzling feature 

of the Philippines is that the manufacturing sector has not grown as fast as one might have expected. 

There’s a significant literature on this. The Philippines began import substituting industrialisation quite 

early, and subsequently had some trouble developing its manufacturing sector, until some relatively 

late reforms happened during the 1980s. While these reforms began from the 1980s, the Philippines 

nonetheless missed out on a lot of relocation of Northeast Asian industry, particularly from Japan, 

Korea, and Taiwan into Southeast Asia. Unfortunately, that period of industrial relocation coincided with 

the Philippines needing to reconstruct its economic and political institutions. Essentially, the service 

sector has been the major driver of growth in the Philippines, with relatively low per capita incomes. 

Unfortunately, the service sector is a rather difficult sector to unpack, because of heterogeneity. This is 

partly because the service sector is typically regarded as a sector of last resort for employment, and 

typically generates very low earnings for productivity. We do know however, that a major component of 

the service sector in the Philippines is, of course tied to the exciting story of the rise of the BPOs. This 

is one of the most interesting features of the Philippines economy in the last decade. It appears to have 

perhaps almost been a case of accidental industrial policy success. We can’t be certain if this was really 

a planned measure. Partly there were policies supporting the growth of BPOs, but the sector has grown 

so rapidly that estimates now place it at about 7% of GDP. With all of this in mind, it’s important to 

remember that a lot of labour is still in agriculture, even with very low agricultural growth. This may in 

turn relate to the degree of poverty still present in the Philippines. The Philippines has very large 

differences in central labour productivities, with a large proportion of the workforce still working in 

agriculture.  

 

3. Major Macroeconomic Reforms – e.g., the Philippines has not had any economic crisis in the 

1990s, ever since the Bangko Sentral ng Pilipinas was established. 

 

The Philippines learned from the deep economic crisis it experienced in the 1980s and based on this 

experience, it created what is now regarded as one of the best central banks in the region, the Bangko 

Sentral ng Pilipinas (BSP). Arguably, the BSP helped to replace the earlier episodic growth experienced 

by the Philippines before the early 2000’s. This episodic growth was characterized by periods of quite 

rapid growth, which were interspersed with periodic balance of payments crises resulting in episodes 

of slow growth. However, the Philippines really hasn’t had an economic crisis since the BSP was 

established. It became operational in 1992. Additionally, financial supervision has been improved by 

the BSP. Most serious economic crises originate in the finance sector.  

 

4. Gradual but Partial Liberalisation - Gradual, partial liberalisation, especially for manufacturing, 

reversed earlier anti-agriculture bias. However, policies toward foreign direct investments, some 

services, and labour inflows remain restrictive. 

 

The Philippines had a period during which it pursued an economic policy of import-substitution. It 

subsequently had some trouble coming out of it that pattern of import substitution. It came out of it 

eventually through a series of economic reforms. By the time the Philippines came out of this period of 

import-substitution it had missed out on over a decade when a lot of the East Asian industrialization had 

occurred.  
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5. Infrastructure Deficit - Investments in long-term infrastructure is only about half that of high-growth 

East Asian norms as a percent of GDP. 

 

The Philippines has been struggling with infrastructure management and spending. Looking forward 

this is a really exciting period for Philippine infrastructure development.  

 

6. Continuing but Shrinking Educational Advantage - The country missed out on a past opportunity 

to become the hub for higher education. Indicators on schooling have been falling behind that of 

neighbouring nations.   

 

The Philippines has historically had an advantage versus its regional neighbours in terms of education. 

This has been a key factor behind the success of BPOs in the Philippines. English language fluency 

has also been a very important factor in the success of BPOs in the Philippines. However, this 

advantage has been shrinking in relative terms over time. This has also been an important factor for 

understanding poverty in the Philippines, because rates of school non-completion are very closely 

correlated with socioeconomic status of the household. It is also worth noting that one might have 

expected earlier that the Philippines would become the regional hub for the higher education. The 

internationalization of higher education has undergone huge development over the last 20 years. And 

the Philippines has played a role in that. However, it probably could have played a larger role if it had 

been more economically open. It is somewhat ironic that Malaysia, which doesn’t have as strong an 

education base as the Philippines, has become that hub. Arguably, Malaysia’s success in this area has 

been partly due to an economically open, liberal approach. Malaysia opened up more quickly that then 

Philippines did. The Philippines will probably still be a beneficiary of the internationalization of higher 

education. However, it perhaps could have benefited even more, if it had moved quicker. 

 

7. Narrow Growth – Inequality still needs to be effectively addressed by redistribution policies. 

 

The Philippines’ failures in poverty reduction have been largely driven by a combination of slower growth 

and growth which is less poverty responsive. Understanding the labour market of the Philippines is 

central to understanding the Philippines’ ailing poverty outcomes. Nonetheless, the Philippines is doing 

much better on gender equity than almost all of its neighbours. It’s also worth noting the regional 

dimension to the Philippines’ narrow growth. Because the country is the second largest archipelagic 

state in the world, some parts of the country are growing a good deal faster than others. The particular 

area of focus for this issue is Mindanao, which will be covered in detail in a later session. 

 

8. Institutions - There is progress as well as complexity (as shown by Dr. Balisacan’s earlier 

presentation).  

 

It’s quite difficult to characterize the role of institutions in the history of economic development in the 

Philippines. The indicators in this area are positive. Clearly there has been great progress politically. 

Most indicators show that the Philippines is on par with Indonesia now as the most democratic, 

accountable society in Southeast Asia. Institutional reform has moved more slowly, especially in the 

bureaucracy, the legal system and the police system.  

 

 

Conclusion 

 

The Philippines is at a crossroads. It had a few bad decades, but it’s also had 15 good years of strong 

economic growth. The Philippines has absorbed the lessons of history quite well. We should thus be 

optimistic. The development policy agenda here has moved and developed very quickly and well. In 

1980, there was a very different set of key issues being discussed by the economic profession. People 

were asking how to reinvigorate the economy; the economy is now doing quite well. People were 
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discussing how to improve macroeconomic management, because the Philippines was suffering from 

a cyclical pattern of episodic growth and decline. The Philippines is now doing much better in 

macroeconomic terms. In 1980 there was a lot of debate about how to achieve trade liberalisation. A 

lot of that liberalisation has now occurred, though there is still quite a lot to be done. There was also 

some debate at that time about how to break out of authoritarian politics. Broadly, that has been a very 

successful part of the Philippines political history over the past few decades. Overcoming entrenched 

inequality was also an important part of the economic policy agenda in 1980. This is one of the only 

areas where little to no progress has been made, which is an analytically interesting issue that deserves 

further discussion and research.  

 

So where it the Philippines economy going? In spite of the very different political styles between the 

previous administration and the current one, the central policy settings of the new administration appear 

to have remained broadly the same as those of the previous administration. Will the more polarizing 

politics of the new administration effect the economy? This issue remains unclear. There is no evidence 

so far that this issue has had any effect, but this could change quite quickly. On the proposed federal 

system of governance, again, the economic outcomes are unclear. 

 

****** 

 

 

 

 

 

Panel Speaker 

‘What Does It Take To Eliminate Poverty in 25 Years?’ 

 

Ramon L. Clarete 

Professor, School of Economics 
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The Philippines’ has experienced a dramatic increase in growth over the last few years. From 2005 to 

2016, the Philippines jumped from being the 12th fastest growing economy in East Asia to the 3rd 

fastest growing, after India and Lao PDR. Since 2010, GDP growth has averaged 6.3%, and since 2000, 

it has averaged 5.2%. This indicates that not only is the Philippines economy growing quickly, but the 

rate of growth has been increasing. 

  

However, the Philippines faces three critical development challenges:  

(1) Sustaining income growth at above 6 percent;  

(2) Per-capita income growing at above 5 percent; and  

(3) Eradicating poverty. 

 

The country’s sectoral composition of GDP is unique when compared to countries in East Asia. The 

service sector comprises nearly 58% of the Philippines’ GDP.  Agriculture is declining, while the 

Industry/ Manufacturing sector is now rising. The Philippines is an interesting case because it 

transitioned from agriculture to services and skipped the traditional development arc from agriculture to 

manufacturing and then to services. The manufacturing sector is only now beginning to replace 

agriculture, while the service sector is already dominant.  

 

Eighty-four percent of the labor force is employed by the Services and Agriculture sector.  However, 

most of the jobs in the Services sectors are of low value (i.e. for low-skilled workers). 
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On the other hand, it is in the Industry sector where the highest productivity growth is found. 

Unfortunately, the industry sector has low demand for labour.  Compared to its neighbours, the 

Philippines, thus, has not performed well in labour productivity growth. 

 

To achieve high capital growth and labour productivity, the country needs sustained and well-

sequenced reforms, higher investments, and improved public services. 

 

Currently, the Philippines continues to have the lowest growth in capital formation (as a % of GDP) 

among its East Asian neighbours.  Foreign direct investment (FDI) inflows are also relatively low in the 

Philippines compared with regional neighbours. While the Philippines has experienced a recent 

increase in FDI inflows, it still has the lowest levels of FDI inflows in Southeast Asia. Exports make up 

a fairly small proportion of the Philippines’ GDP, and this is largely because the economy is not as open 

as some of its neighbours. This makes the Philippine economy less competitive in export markets than 

its more open neighbours. This is also true of imports.  

 

The Philippine economy is relatively less open to imports than many of its neighbours. The net reduction 

in trade resulting from this lack of openness reduces the overall productivity of the Philippine economy. 

One way of understanding this issue is in terms of the World Bank’s index on trade costs – which 

indicates the time it takes to bring a product to market. Trade costs are higher in the Philippines than in 

most of its Southeast Asian neighbours. One area that is particularly illustrative of this point is the rice 

industry. The Philippines’ rice industry is particularly well-protected. Trade protection policies account 

for roughly 50% of the price of rice in the Philippines. This has a particularly strong effect on standards 

of living for the very poor, who depend most on affordable access to staple foods. If the price of rice in 

the Philippines fell to the level of globally normal prices, then the savings for the Philippine economy 

would be tremendous. It is important to increase the productivity of the agricultural sector by allowing 

international market pressures to force the sector to become more efficient. This would both reduce 

costs of living, and also push more investment away from agriculture and towards high-productivity 

sectors like manufacturing. 

 

Growth only results in poverty reductions when it is accompanied by decreases in income inequality. 

Poverty in the Philippines is still generally less responsive to economic growth than in neighbouring 

Southeast Asian countries.  

 

I estimate (based on the assumption that investment will grow annually up to 10 percent from the current 

4.64 percent, and labour and productivity will rise to 3.71 percent—numbers comparable with that of 

Vietnam and China), the Philippines can attain a per-capita income of US$11,000 (from the current 

US$3,500), bringing it closer to a high-income economy status in 25 years.  

 

Furthermore, if strong growth is accompanied by reductions in inequality, I believe that poverty may be 

eradicated even before 2040. 

 

****** 
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Ronald Mendoza 

Dean, School of Government 

Ateneo de Manila University 

 

 

 

Many presently celebrate the economic gains of the Philippines. If it manages to sustain its growth of 

at least about 6-7% in the next decade, and if neighbouring countries continue to display lacklustre 

growth, then the Philippines may well overtake—in terms of economic size--some of its neighbours by 

2026.  To further illustrate, if the Philippines somehow manages to sustain its economic growth for the 

next three decades, it is projected to overtake South Korea (on the assumption that South Korea 

continues to grow at its present rate) by around 2050. Essentially, If the other neighbours get stuck in 

the middle income trap, then the Philippines will overtake them, but only so long as the Philippines 

doesn’t itself get stuck in a middle income trap. Based on this, one could argue that the Philippines’ 

biggest problem is not a mere factor utilization/mobilization issue. Its bigger challenge will soon be how 

it can break free from the middle income trap.  

 

Industrial catch-up with South Korea is an ambitious goal; but it is also an achievable one. The 

Philippines’ economic development strategy must sustain its recent manufacturing renaissance and 

leverage its growing competitiveness in services (notably in IT and business process outsourcing). 

Agro-industry and the maritime sector (also known as the “blue economy”) could also lend staying 

power to the Philippine economic development push. To reduce poverty and breach middle income 

country status, the country must sustain high and inclusive growth for at least three decades. Thinking 

in these terms, it becomes somewhat clearer what policies the country should and should not be 

pursuing.  With this in mind, it is important to focus on the current political and economic risks in the 

country that could threaten its sustained growth and development: 

 

Persistent poverty and inequality.  

 

Research has demonstrated these both tend to deter growth and development. There is also an existing 

geo-spatial inequality in the country – one has to be born in the right island in order to have a good 

future in the Philippines. Much of Mindanao is host to the fattest political clans that concentrate political 

power into the hands of a few; and also vast numbers of poor and low income people who depend 

heavily on these powerful clans. 

 

Political noise and policy incoherence dating back to past administrations.  

 

For instance, it has been proven that even if agencies such as Department of Trade and Industry and 

the National Economic Development Authority are doing their jobs to promote growth, failures in the 

agricultural policy regulations could undo the headways achieved in other areas of growth. Part of the 

reason that the Aquino administration was unable to more aggressively reduce poverty despite strong 
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economic growth and some renaissance in manufacturing jobs was the persistent (and still persistent) 

high prices of food, and notably rice. In the contemporary period, progress in rice and food security 

policies could help temper the impact of recent tax increases, making continued tax reforms much more 

politically feasible. Yet the lack of coherence in how government is addressing these challenges also 

presents difficulties. Another current source of political noise is the government’s war on drugs, which 

presents an institutional challenge to the justice system. The issue of extra judicial killings (EJKs) 

combined with overcrowded jails, as well as gargantuan delays in the judicial system, exposes further 

weaknesses of the rule of law in the Philippines.  

 

National security and conflict risks such as the spectre of terrorism in the region, and clarity on 

the country’s foreign policy toward China, among others. 

 

Due to the ₱8-9 trillion spending budget for the government’s Build, Build, Build plan, one can 

guesstimate that there would be an increase of roughly 10-12 times in steel imports by the Philippines 

from China. This thus gives China the capability to affect (negatively as well, in case it ceases to export) 

the Philippines plans to industrialize. This heavy dependence on one country for a key input into one’s 

development may not be a sound strategy from a national security standpoint. Certainly a national 

security lens should also be used on top of an economic development lens. 

 

Corruption and politics.  

 

The country has to decide on whether it is happy with the existing political landscape that developed 

after the fall of the Marcos dictatorship 30 years ago, or roll the dice on deeper political reforms such 

as shifting to a federal form of government. The risks attached to unintended consequences from these 

types of reforms should not be underestimated. Incremental institutional reforms have so far yielded 

impressive gains particularly on economic growth; but stark poverty and inequality as well as rising 

insecurity (even among the middle class) has probably fed the hunger for “change”. Yet vested interests 

can just as easily capture this process. 

 

On the issue of encouraging FDI, the Philippines should not just be interested in encouraging any type 

of FDI. Rather, it should seek out those investments that support technology catch-up and help 

industrialize the country. The economic literature and policy experience of other Asian tiger economies 

emphasize the important role of technology and innovation in supporting sustained growth – as well as 

breaking free from the middle income country trap. 

 

Similarly, if the country is to prepare for new technologies such as artificial intelligence, automation, and 

Internet of things in high value industries, it needs direct investments that put an emphasis on the rule 

of law and institutions. Mining and other extractive industries are sectors that do not put too much 

emphasis on those parts of the nation’s institutional development. Most likely, the creative economy will 

put a premium on institutions that solidify the rule of law and the protection of property rights. 

 

Lack of political competition as seen in the growth of political dynasties can also hinder the country’s 

economic trajectory. The “fatter” the dynasty and the farther its area of coverage is from imperial Manila, 

the deeper the poverty for the province concerned. Government competence and efficiency can thus 

be negatively affected when the choice of leaders is severely limited to a few political families.  

 

A recent study by researchers from the Harvard Kennedy School also revealed that the country is 

rapidly losing its capability to execute policies. This is not just an issue with capability building. Rather, 

the challenge is in how to “align the political sphere with success”—i.e., how voters can learn to elect 

politicians mainly based on their good policies and effective policy execution. 

 

****** 
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The question raised today regarding the Philippine economy is how recent political developments would 

affect the growth momentum.  

 

There is indeed cause for concern. More than a year into President Rodrigo Duterte’s term, political 

uncertainty grows. Most troubling is the deteriorating state of human rights. The spate of extra-judicial 

killings in relation to the President’s war on drugs, and martial law in Mindanao have raised the spectre 

of strongman rule in the country – thus, provoking protests across a wider section of society.  On the 

other hand, many from the erstwhile ruling party and critics of the administration are also hamstrung by 

their identification with laissez-faire oligarchic rule that has been associated with the restoration of 

electoral democracy since 1987. This growing polarisation has given rise to a state of constant political 

agitation: while rumours of destabilization circulate, the administration has intensified its attacks against 

government officials and business figures identified with the previous government.  

 

No doubt, the political uncertainty created by these trends has had some chilling effect on investments. 

In the short term, however, the impact has yet to translate into declining growth. Various reasons have 

been given for the economy’s resilience: one is the time lag before the economy shows the 

consequences of political decisions and actions; another is reportedly the economic managers’ relative 

autonomy in policymaking.  

 

This piece will approach the question of the relationship between political developments and the growth 

momentum by reversing the causal arrow with the question: how has the country’s pattern of high 

growth impacted politics?  

 

For this, I draw on my previous studies on the country’s changing development pattern and argue that 

the dramatic growth of the Philippine economy owes much to its booming international trade in services, 

which has worked to free the economy from the structural constraints that had held it back in the past. 

Specifically, the country’s labour export and business processing outsourcing (BPO) industries, mainly 

servicing foreign markets, and the surge in private consumption supported by services export receipts 

have helped insulate the economy from the vagaries of Philippine politics (Raquiza 2017). 

 

In order to discern how this works, one needs only to retrace the dramatic growth of the services export 

industries to the period between 2004 and 2007 when the country, saddled with a record national debt 

of PhP3.36 trillion, was headed toward a fiscal crisis (De Dios et.al. 2004). During this period, then 

President Gloria Macapagal-Arroyo was also confronting allegations of having won the 2004 national 

elections through massive electoral fraud and was confronting military coup and impeachment threats.  

Yet, two years after what was widely seen as a crisis of legitimacy, the country began an economic 

take-off, with the Bangko Sentral ng Pilipinas announcing a balance of payment surplus and predicting 

an unprecedented growth rate of seven percent (Tetangco 2007). 

 

Economic analyses at that time rightly credited this economic turnaround to the imposition in 2005 of 

the reformed value-added tax or R-VAT on oil and electricity, which immediately raised much needed 

revenues for the cash-strapped government. Nevertheless, this period also saw the government more 
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seriously promote trade in services: notably, labour export and the business process outsourcing or 

BPO industry. 

 

In the 2000s, government’s approach to overseas labour shifted: from seeing it as a temporary solution 

to unemployment and foreign currency shortfall to promoting it as integral to the national development 

program. This shift saw government agencies – led  by the Bangko Sentral ng Pilipinas (in charge of 

foreign currency transactions, notably remittances flows) as well as the departments of labour and 

employment and foreign affairs – set up interagency mechanisms to facilitate labour migration. In 2005, 

the Philippine Overseas Employment Authority (POEA) decentralised its recruitment services to reach 

provincial labour markets and forged government-to-government recruitment and placement programs. 

Due to such efforts, the country’s remittances skyrocket, from US$8.55 billion in 2004 to US$26.9 billion 

in 2016. 

 

This period also saw the government aggressively promoting the BPO industry. In the early 2000s, 

partly in recognition of the booming global outsourcing industry and partly in response to the lobby of 

domestic property developers, government began to provide fiscal and non-fiscal incentives to facilitate 

the setting up world-class IT parks as special economic zones (Raquiza 2015). This and the country’s 

large English-speaking, college-educated workforce, began to attract BPO global players and draw in 

foreign investments in unprecedented amounts, from US$329 million in 2005 to more than US$1.8 

billion in 2008. 

 

The Philippine case suggests that the service sector, which by nature is fragmented and less capital-

intensive than the manufacturing sector, may thrive amidst political instability. This may, in fact, be more 

true with trade in services that largely relies on overseas earnings. It can, therefore, be argued that the 

Philippines’ turnaround during the brief 2004-2007 period suggests how international trade in services 

may contribute to the survival of a regime whose legitimacy is in question (Raquiza 2017). 

 

In this light, there is a need to interrogate how the country’s pattern of growth – which has become so 

much more tied to global markets through services – might change the relationship between the 

economy and politics. Two distinct areas come to mind: 

 

 

1. The massive flow of services export receipts is changing the nature of the middle class and 

the source of wealth creation in the country, delinking politics and economic development. 

 

Democratization literature argues that with a rising middle class and domestic business sector comes 

greater public demand for a more accountable, participatory, and responsible government. The 

Philippines, which boasts of the being the region’s oldest democracy, seemed to conform to this view 

when, in 1986, middle class-led street protests in combination with a military rebellion tipped the balance 

in favour of a 14-year anti-dictatorship struggle against the Marcos regime.  

 

Over the past decade, however, there has been a sea change in the nature of the middle class, whose 

expansion owes much to the booming trade in services. With more than 10 million Filipinos living and 

working permanently or temporarily abroad, the Philippine middle class has been characterized as 

being “deterritorialized,” and, partly because of its geographic dispersal, politically weaker than its 

counterparts in Thailand, Malaysia, and Indonesia (Shiraishi 2008). In fact, such an analysis may extend 

as well to the one million Filipinos working in the domestic BPO industry, mainly servicing foreign 

clienteles. 

 

On the other hand, the Philippine development pattern that draws its dynamism from external markets 

has strengthened the economic elites whose business lies in the circulation of goods, capital, and 

labour. To capture the windfall gains from remittances, the Philippine business elites have gone into 
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banking through which billions of dollars of remittances are coursed and in education, housing, health 

care, leisure, and retail businesses. For its part, the rise of the BPO industry, which has linked the 

country’s skilled workforce to multinational service providers, has opened new rental streams for 

property developers. Largely due to diversifying commercial interests, the net worth of the nine of the 

country’s wealthiest business families grew from about US$11 billion in 2006 to US$43.4 in 2013 

(Raquiza 2014).  The flow of services export receipts has thus given Philippine business an alternative 

source of wealth creation that is less vulnerable to political instability. 

 

2.  At the same time, however, high growth has had limited impact on poverty alleviation and the 

reduction of income inequality.   

 

To be sure, the number of those living below the poverty line and income inequality has decreased. 

Yet, despite sustaining a growth rate of six or more percent throughout the decade, more than 26 million 

remain poor, and of this staggering number, 12 million live in grinding poverty (Yap 2016). Income 

inequality went down but only slightly: specifically, the Gini index went down from .46 in 2000 to .43 in 

2012 (WB 2017). According to a Brookings Institute study, the country’s Gini index would go as high as 

.60 if the “missing data of the top one percent” was taken into account (Ordinario 2017).  

 

As such, more than two decades since the ouster of President Marcos, political democracy has yet to 

translate into equitable development. Rather, what we are seeing is the deepening of a dual service 

economy, where the most dynamic businesses are those that are fully integrated into global markets, 

with very limited linkages to the domestic economy while the vast majority are micro enterprises, many 

of which belong to the informal sector. Indeed, since wealth creation relies less on agriculture and 

manufacturing, the growth momentum has failed to create dividends among the lower classes. 

 

In this connection, the development pattern has contributed to widening political polarization. As middle 

and upper classes become deterritorialized, they also become less available politically for cross-class 

alliances for democratic and responsible governance. On the other hand, there is very little buy-in 

among the lower classes on the so-called EDSA state, named after the street where the broad 

democratic forces dealt the final blow to the authoritarian rule in 1986.  

 

Such trends suggest the need for the country to deepen the service sector’s linkages to domestic 

agriculture and manufacturing industries that generate productive and quality employment for those 

largely left behind by the so-called growth momentum. Working to deepen the real economy would 

contribute to restoring the feedback mechanism between politics and the economy– a link that would 

go a long way in promoting an accountable government and engaged citizenry. 

 

****** 
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Electoral systems are a critical factor in shaping the rules and nature of electoral competition, and also 

shaping the nature of governance and development outcomes. The ‘Electoral System Redesign for 

Development’ Project is an activity of the Coalitions for Change program, part of the Philippines 

partnership between the Australian Aid program and The Asia Foundation. The goal is to contribute to 

the debate surrounding political reform and charter change in the Philippines, emphasizing the potential 

of electoral system reform to begin to strengthen political parties and undermine patronage structures.  

 

In the development industry, one tends to hear a lot about ‘policy dialogue’, but in many polities, policy 

gets swamped, or at least quite often overshadowed by patronage considerations. Organisations 

involved in development assistance must understand how the relative mix of policy vs. patronage often 

has a strong influence on the provision of goods and services. We can see this dynamic in the regular 

pork-barrelling controversies in the Philippines. Patronage also contributes to the high cost of elections 

in the Philippines, and motivates corruption. For a lot of people in the development industry, it’s common 

to see patronage in cultural terms, along the lines of ‘because that is a gift-giving culture we should not 

be surprised to see the prevalence of patronage’. This perspective can often result in a failure to properly 

examine the institutional foundations of political patronage.  

 

Throughout much of Southeast Asia and the Pacific, development outcomes are commonly undermined 

by political systems that privilege the quest for patronage over the implementation of policies. This can 

skew service delivery towards electoral considerations rather than on broader development objectives. 

It can also lead to election campaigns that are driven by giveaways rather than issues, thus incentivizing 

corruption.  

 

The term ‘electoral systems’ is best understood in simple terms as being about the formulas that are 

used to convert votes into seats. This can include ‘first past the post’ systems (or FPTP, also known as 

‘single-member district plurality’ or ‘winner take all’ systems, popular throughout the world and used in 

the Philippines for most of the seats in the House of Representatives), ‘majoritarian’ run-off systems, 

‘proportional representation’ systems, and mixed or hybrid systems. Electoral systems also refer to 

arrangements to elect local and national executives. The terms ‘electoral systems’ does not refer to: 

electoral administration, adjudication, voter education, international election monitoring, etc.  

 

The ‘Electoral System Redesign for Development’ (ESRD) Project was started in late 2015 with a 

scoping visit by a leading expert from Murdoch University, Prof Benjamin Reilly. At that stage, nobody 

knew who the next President of the Philippines would be, nor whether the next President would be 

interested in constitutional revision. The project team’s initial inclination was to wait until after the 

election to begin its public education activities, knowing that Philippine elections are oriented less to in-

depth policy discussions than to broader narratives. But in the course of the scoping visit, the team 

consulted with the Commission on Elections as well as with key committees in the House of 

Representatives and the Senate, and in the process realized how little basic understanding there is of 

comparative options for electoral system reform. For this reason, the project team began a public 

education campaign in advance of the May 2016 elections, leading to a series of articles and 
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informational videos in Rappler (www.rappler.com) under the banner of Elections: What PH can learn 

from the world: 

 

Electing a president: Picked by some, rejected by many 

Single ticket: How about voting for president and VP together? 

PH party list: Making it more representative 

Party list: Who gets to choose candidates? 

Zipper system: How to get more women elected 

Philippines: How to elect a better Senate 

Electing local governments: Are there other ways to do it?  

 

A workshop in mid-2016, bringing together a range international and local experts, is leading into a 

forthcoming edited volume that will inform on-going discussions of constitutional revision.   

 

In undertaking a democratic political reform, three basic decisions must be made on:  

(1) Central-local relations (unitary or federal?);  

(2) Representational Structures (presidential, parliamentary, or a hybrid of the two?); or/and  

(3) Electoral System (Plurality, Proportional Representation, Party List, or a combination of the 

above)?  

 

These are three distinct, interrelated decisions, and if one examines these decisions across the world, 

one finds a very wide range of mixing and matching of potential options. It’s important to note that while 

it certainly wasn’t deliberate, the current electoral system enshrined in the 1987 constitution of the 

Philippines functions as if it had been designed so that it would not nurture strong parties. Four-fifth of 

seats are in the multi-member plurality system used to elect the Philippine Senate and ARMM Regional 

Assembly as well as councils at the provincial, city and municipal levels. This promotes intra-party 

competition and undermines the strength and cohesion of political parties. The ‘party list’ system, used 

to elect roughly 20 per cent of the Philippine House of Representatives, promotes an acute splintering 

of parties through its lack of a clear-cut electoral threshold as well as its three-seat cap on the number 

of seats that can be obtained by any one political party. Suffice it to say that the Philippine party-list 

system is unique – one will not find anything quite like it anywhere else in the world.   

 

The presentation surveyed three basic principles of political reform, and here it’s useful to look across 

the range of options that are being discussed in the Philippines. When considering political reforms, 

governments must start first by asking: What are the basic problems needing to be solved? (Rather 

than: here is the clearly obvious preferred solution—what are the problems that might justify its 

promulgation?).  

 

If federalism is the answer, then what is the question? One clear advantage with electoral system reform 

is that it can be tailored relative to the goals you have for the system. For example, if reform 

entrepreneurs are worried about a country splintering apart, as Indonesia was in the wake of the fall of 

Suharto, they can develop a majoritarian system that encourages different groups and different cultural 

streams to forge alliances with each other. If reform advocates are concerned about the weakness of 

political parties, they can think about other party-strengthening solutions, including the introduction of 

closed-list proportional representation.  

 

The next point to consider when designing political reform is: What is the capacity of the existing 

administrative system (the bureaucracy) and political system (through political parties)? This needs to 

be asked because if both the bureaucracy and the political parties are weak, whatever is constructed 

may end up being unstable. Again, an advantage of electoral system reform is that it does not put 

additional demands in terms of bureaucratic capacity, and if you do it right, it can be a very effective 

way of building stronger political parties. In the case of the Philippines, there are major concerns about 
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the institutional demands involved in a potential shift to either federalism and semi-presidentialism that 

do not exist with electoral system reform.  

 

It is also important to consider whether there are smaller—and hopefully more predictable—reform 

solutions that could perhaps resolve the problems that have been identified. The bigger the reform, the 

bigger the risk of unintended consequences. If you want maximum unintended consequences, think 

about making a shift simultaneously from Unitary to Federal, as well as from Presidential to Semi-

Presidential. It’s really hard to know where that might go. Also worth noting is that the combination of 

federalism with semi-presidentialism is a relatively rare combination found in only a few places around 

the world (including Russia and Austria).  

 

There is of course no magic bullet for building stronger political parties and curbing entrenched 

patronage structures. That said, the adoption of a more party-centric electoral system in the Philippines 

could have major long-term potential to change the way that politics is done and thus greatly enhance 

the development prospects of the country into future decades. Of all political reforms currently being 

considered, electoral system reform is arguably the one that would bring the highest degree of efficacy 

with the lowest risk of unintended consequences. 

 

****** 
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To enable good market competition, the task is to build an effective and trustworthy competition 

authority. This task is both an opportunity to sustain decades-old reforms and to implement competition 

laws that support inclusive growth.  

 

Opportunity 

 

The Philippine Competition Act (PCA) which was passed in 2015 was a game-changing development 

in the Philippines. It created the Philippine Competition Commission (PCC), which has the power to 

impose substantial penalties on offending firms, and is intended to address uncompetitive markets in 

the Philippines.  

 

The Philippine Competition Commission (PCC) was created in 2016.  Its mandates include prohibiting: 

 

1. Anti-competitive agreements, 

2. Abuse of dominance, and 

3. Anti-competitive mergers and acquisitions that are found to “substantially lessen competition” 

(SLC).  

 

Activities that substantially lessen competition typically result in higher prices, lower quality of goods 

and services, limited choices for consumers and a slowing of innovation.  

 

The PCA also provides for compulsory notification of mergers and acquisitions, so that all MNEs whose 

transactions exceed at ₱1 million Pesos will need prior approval from the PCC. The legal standard for 

approving a transaction is whether or not that transaction will substantially lessen competition. Of course 

when we assess that, we need to take into account things like efficiencies, including those that will be 

brought about by economies of scale that arise when firms merge, or when one large firm buys another 

firm.  

 

There are also what we call ‘per se’ violations of the PCA. These are violations that are inherently 

anticompetitive, and therefore do not require further inquiry into the possible effects on the market. In 

short, these violations are automatically deemed to cause an SLC. For example, cartel agreements are 

agreements among competitors that are deemed ‘per se’ violations. When firms agree to fix a price or 

prices, competition is completely eliminated. Bid-rigging – where firms deliberately take turns with 

competitors to win bids – is another type of ‘per se’ anti-competitive agreement. In President Duterte’s 

2017 State of the Nation Address, he mentioned bid-rigging as a very serious crime.  
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Abuse of dominance is another type of violation of the PCA. Section 15 of the PCA illustrates nine types 

of abusive behaviour by dominant firms. These behaviours can either be exploitative in nature, as when 

firms engage in excessive pricing (setting prices too high); or they can be exclusionary in nature, as is 

the case with predatory pricing. Exclusion could come in the form of what we call an input market 

foreclosure, where big firms might prevent entry of smaller firms into the market, by preventing access 

to essential inputs.  

 

One other way to understand the importance of the PCA is in terms of how it can sustainably address 

low levels of competition in the market. It builds on reforms intended to open up the Philippine economy, 

beginning in the 1980s – trade liberalisation, privatisation, de-monopolisation of the telecommunications 

industry, deregulation in shipping, airlines, and oil, easing of entry of foreign banks, and easing of 

foreign equity limits.  

 

Challenges 

 

One of the major challenges faced by the PCC right now is Filipinos’ low awareness and appreciation 

of competition matters.  

 

Results of PCC’s baseline and nationally representative survey of 1,200 households in early 2017 

showed that 76% of respondents agreed that price-fixing is unfavourable, however, 74% wrongly 

believed that when competitors divide the market into territories, consumers benefit. Moreover, 68% 

could not say for sure if they preferred to have more choices in the market.   

 

According to a recent survey conducted by the Asian Institute of Management among small and medium 

enterprises (SMEs) in Metro Manila, only about 11% of respondents have heard of the PCC. A focus 

group discussion (FGD) conducted by an APEC-funded study also confirmed low awareness of the 

PCA and PCC among SME owners in the Philippines. A potential threat to SMEs is that they could be 

engaged in anti-competitive agreements or conduct without knowing that they are already violating the 

PCA. Of course, because these forms are small, it’s highly unlikely that it will actually cause a substantial 

lessening of competition. But we all have to keep in mind that the Philippines is an archipelago, which 

means that there are some local markets that are very small geographically, and therefore some not-

so-small SMEs might actually be causing substantial harm to the market by engaging in uncompetitive 

business practices.  

 

The FGD participants were also unable to identify exactly how big businesses were anti-competitive, 

but they mentioned that they consider unfair practices of big business “normal” conduct due to historical 

or structural circumstances. Moreover, SMEs are unlikely to know how to report possible abuses by 

dominant firms.  

 

Another major challenge of the PCC is the presence of weak institutions, which is the source of the 

public’s lack of trust in governance and institutions. The World Economic Forum Executive Opinion 

Survey 2017 assembled a sample of 55 businesspeople from the Philippines. It identified the most 

problematic factors for doing business. The top six were:  

 

1. Inefficient government bureaucracy 

2. Inadequate supply of infrastructure 

3. Corruption 

4. Tax regulations 

5. Tax rates 

6. Political instability 
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So clearly factors 1 and 3 directly relate to weaknesses of institutions. In the Global Competitiveness 

Index’s the Philippines ranked a low 94 out of 137 countries in terms of strength of institutions. It likewise 

ranked 88 on judicial independence; in terms of efficiency of the legal framework for settling disputes, 

the Philippines ranked 113; in terms of efficiency of legal framework for challenging regulations, it 

ranked 83; and 81 in terms of transparency in government policy-making. These are four things that 

are important to a quasi-judicial agency such as the PCC.  

 

When institutions are weak, a competition policy could play a more meaningful role. In 2017, Dr. Fabella 

presented reasons the competition policy could even be better than regulations in jurisdictions where 

institutions are weak. The reasons are: information intensity and asymmetry being greater with 

regulation, the greater ease of capture of the organs of regulation, and finally, the presence of private 

players who serve as allies of the competition agency and help monitor abuse of market power. Of 

course, we must understand that there is always the right time and place for competition law especially 

vis-à-vis regulation. In general, while competition law has been found to improve consumer welfare in 

many settings, competition law may not work well when there are market failures. In these cases, ex 

ante rules imposed and enforced by regulators are important.  

 

Strategy  

 

Because of law awareness, the PCC has become active in its advocacy efforts. For the general public, 

the goal is to make sure that ordinary Filipinos know that when prices are high or quality is low, this is 

typically the result of anti-competitive practices – and consumers are not powerless. Whenever the PCC 

issues new rules, it makes sure to conduct public hearings across the country. The PCC also has a 

website that is user friendly and highly informative; and the PCC is active on social media. This month 

the PCC will be conducting a roadshow at major universities in Metro Manila. The PCC is also planning 

to host an international forum next year.  

 

Government also plays an important role in the PCC’s advocacy program. The PCC is responsible for 

advising and providing policy recommendations to government for competition concerns, and assisting 

the National Economic and Development Authority (NEDA) in the formulation of a National Competition 

Policy (NCP) – a collection of all laws, rules and regulations pertaining to competition. The NCP is 

intended to provide a framework for how these rules can work together to provide a cohesive and 

coherent regulatory framework for competition. Last year the PCC, along with other government 

agencies, developed the National Competition Policy framework or competition roadmap. In August 

2016 the PCC conducted an inquiry into the state of competition in the Philippines, which provided 

inputs for a chapter in the Philippine Development Plan (PDP). This is the first time that there has been 

a standalone competition chapter in the PDP, signalling that competition policy is now mainstreamed 

into the government’s development agenda. This chapter was produced by a committee of people 

drawn from five government agencies including the Department of Justice (DoJ), Governance 

Committee for Government Owned of Controlled Corporations (GCG), NEDA, and the PCC. The 

roadmap is for all sectors of society, with the entire government implementing the NCP, and with PCC 

in the lead.  

 

The PCC also works to establish long-term partnerships with development agencies (ADB, World Bank, 

GIZ), government offices (including sector regulators), and the academe.  

 

Lastly, the PCC has worked to establish its own rules and introduce a standard of evidence-based 

decisions. PCC core values include professionalism, excellence, independence, and integrity – 

specifically through due process, evidence based decisions, and transparency. These are inputs that 

lead to better outputs – guiding us in our task of institution building.   

 

****** 
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What is the role of government in economic growth and development? And how does that apply to 

competition and competition policy? Growth Theory can help us to understand and answer these 

questions. In particular, endogenous growth theory would suggest that because of externalities 

associated with human capital, knowledge spill overs, and specialization, the growth rate does not 

necessarily have to slow. This theory would be consistent with the vision of 7% annual growth that is 

integral to Ambisyon Natin 2040. Economic development can be understood as entailing (or requiring) 

structural transformation. This process typically involves the following 4 stages:  

 

1. Initial stage of agricultural development. Intensification and specialization barely keep up with 

diminishing returns to outstrip dismal Malthusian forces.  

2. Industrialization. Produced, human, and knowledge capitals increase growth. Specialization 

accelerates it. 

3. Service sector grows faster than industry and agriculture.  

4. Productivity growth within each of the aforementioned sectors along with resource movement 

to higher productivity sectors contribute to increased incomes and higher wages. 

 

Specialization is typically seen as the key engine of growth. As the costs of communication and 

transportation costs fall, unit transaction costs fall, and this facilitates more and more transactions and 

more complex economic organization. This in turn results in increasing specialization. Through 

horizontal and vertical specialization, for example, innovation and learning are promoted.  As an 

illustrative thought experiment, think of the first rifle that was ever made. It would have been made by a 

blacksmith who made everything – lock, stock and barrel. But as demand grew, artisans began 

specializing, first in making different rifles and then in the parts. 

 

At first the components had to be standardized. There’s a scene in “The Good, the Bad, and the Ugly” 

in which Tuco puts together a gun from several different models. We see that the components from 

different brands used to be interchangeable. Later, with greater demand, specialized producers 

emerged for dedicated components for Remington, Winchester, Colt, Smith-Wesson and the others, 

requiring increased vertical coordination.  Specialization thereby not only increases with the size of the 

market but requires ever increasing coordination. The increased total transaction costs are warranted 

by the greater value added from the Marshallian economies of scale and the improved fit with diverse 

preferences. Given the increasing complexity of economic organization, inflexible standards for 

competition policy may impede efficient organizational forms.  

 

As economic development proceeds, companies develop new institutions to lower coordination costs. 

Consider parallel sourcing. For example, Toyota typically used only one supplier of each component for 

each of its models, e.g. one supplier of steering wheels for its Corolla, another for Cressida, and so on. 

Each is a monopolistic supplier to a particular model, but there is competition across models. So Toyota 

gets the best of both worlds. The use of one supplier improves inter-firm relationships conducive to 

product quality while competition motivates suppliers to make improvements at reasonable costs. It is 

easy to see how rule-based competition policy could undermine this institution and impair efficiency.  
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Why did economists and others think competition was a good idea in the first place? It really goes back 

to Adam Smith, who said that private interests are guided as if by an invisible hand to an efficient 

outcome. The role of government in that view is to provide:  

 

1. An infrastructure of cooperation, such that bilateral contracts in a competitive environment 

attain efficiency. 

2. Equality under the law.  

3. “Public works and institutions.”  

 

Competition policy belongs to the first of these functions, closely related to what Smith called the 

“standards and measures” governing commerce. More specifics about the nature of competition policy 

have been difficult to derive from the role of government, however. In what follows, I review three 

attempts to generalize about competition policy.  

 

 

1.  More competition is always better 

 

If economic knowledge were to be limited to one graph, a good start would be Figure 1.  

 
Figure 1: The deadweight loss of monopoly 

 

An important guiding principle to remember here is the ‘Nike Rule of Economics”: ‘Just do it’ until the 

marginal benefit equals the marginal cost. That principle leads to the demand curve being given by 

marginal benefit (D=MB), and the supply curve given by marginal cost (S=MC). The competitive 

equilibrium is where those two intersect. That point sets the price in a competitive market (PC) and the 

quantity traded in the same competitive market (QC). That’s also the point that maximizes social benefits 

in a static setting, barring sources of market failure such as externalities. However, the marginal benefit 

to a monopolist is marginal revenue (MR) – the revenue added from the last unit minus the revenue lost 

by lowering the price on all previous units. QM is the equilibrium for the monopolist, and the red area is 

the deadweight loss generated by monopolistic price-setting.  

 

This well-known graph seems to suggest that the more you reduce monopoly power, the more welfare 

will increase, and competition authorities should seek to reduce monopoly power wherever they can. 

That generalization may be counterproductive, however. For example, if you had two industries and 

made the less monopolistic one even more competitive, that would typically worsen the inefficiency. So 

we have to be careful about piecemeal attempts to make individual sectors more competitive.  
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2. Dynamic Always Trumps Static 

 

Another common generalization is that static deadweight losses are small compared to the 

improvements and gains we can get from innovation and productivity improvements. That’s overly 

simplistic. If you look at multiple markets at a time we also need to think about how one market distortion 

exacerbates problems in another sector. Stanford economists have shown that this exacerbation effect 

can be ten times the original deadweight loss. To the extent that a competition authority passively 

responds to complaints and requests for approval, piecemeal reforms can easily miss the larger picture.  

This implies a need to actively review the market and find out where the distortions are greatest, 

including sectors with major state-owned enterprises.  

 

Another dynamic problem regards coordinating investments. Dynamic competition taken literally 

suggests coordinating investments via futures markets. But those are far too costly. Another 

coordinating mechanism is to implement selective incentives for investment in particular sectors. But 

that leads to what John Power called ‘Band-Aid Economics’. The political tendency is to leave the old 

distortions there, and just try to patch the sector up with new incentives, which are themselves 

susceptible to lobbying. The third approach is the Keiretsu/Chaebol (Japan/Korea) model of direct 

coordination wherein both government and various private interests cooperate in providing different 

pieces of an interdependent investment plan. You can also use special economic zones. All of these 

options have pros and cons that need consideration.  

 

Innovation is often considered key to dynamic productivity improvements. How does innovation 

increase welfare via economic growth? In addition to cost reductions, there are also product variety and 

quality improvements. But in the textbook model of perfect competition, profits are zero and there are 

no incentives to innovate. Ironically, dynamic competition, as described by Joseph Schumpeter, is really 

the fight to be non-competitive. A company’s main incentive is to try to get profits that are beyond normal 

– beyond the expected return on capital. The competition that really matters according to Schumpeter 

is competition to develop new technologies, including organizational forms, products and sources of 

supply. These new technologies are then used by businesses in their quest for monopoly power. And 

entry and exit is the mechanism for selecting the best companies. Schumpeter called this process 

‘creative destruction’.  

 

 

Below is a standard textbook diagram showing that a monopoly could use their retained earnings for 

research and development, thus innovating and lowering marginal cost, possibly to the extent that 

producer gain is greater than the (green) consumer loss. 

 

Figure 2: Monopoly may result in greater total welfare than competition. 
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Since consumer welfare has declined, however, this raises the question of whether the competition 

authority should promote total welfare or focus more narrowly on producer welfare. This is one way that 

competition authorities may differ. Australia, for example, seems more focused on consumerism, e.g. 

compared to the U.S. 

 

The pursuit of consumer rather than total welfare can be justified from a political economy perspective. 

As Adam Smith famously put it: “People of the same trade seldom meet together, even for merriment 

or diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to 

raise prices.”  Nobel Laureate Kenneth Arrow expressed it more analytically: “It’s not the presence of 

bargaining costs per se but their bias that is relevant”. That is, it’s relatively easy for a few producers to 

come to an agreement but quite difficult for a large number of consumers to do so, e.g. to effectively 

threaten a boycott against oligopoly pricing. Accordingly, it makes sense to focus on consumers to 

compensate for their disadvantage in bargaining. Competition policy is thus what Victor Goldberg calls 

an administered contract, wherein the competition authority is contracting on behalf of consumers.  

 

Empirical research has shown that too much as well as too little competition can retard innovation. More 

competition may be helpful where firms are pouring their monopoly rents into limiting entry instead of 

R&D. Sometimes they enlist the support of government to guard against new entrants. In the late 1980s, 

the Minister of Trade and Industry’s implicit policy for the cement industry was: One producer in the 

North and one producer in the South, both selected by the government. This invites rent-seeking to 

replace competitive entry and exit as a means of selection and complacency to replace innovation. On 

the other hand, it there is too much competition, firms may not be able to invest in R&D.  

 

3. Liberalised trade substitutes for competition policy 

 

Another potentially misleading generalization is that liberalized trade policies obviate the need for 

competition policy. Milton Friedman suggested that opening domestic markets to international 

competition would expose local monopolies and oligopolies to competition from abroad. Empirical 

research has not supported this hypothesis however, presumably because there are opposing forces. 

While trade can increase competition in some markets, it will not do so in others. Consider a non-traded 

goods market that has been monopolized. Liberalizing trade increases incomes and the demand for 

that good, thereby exacerbating the welfare loss from the monopoly. Since trade and competition 

policies can therefore be substitutes OR complements, liberalisation policies do not obviate the need 

for competition policies.  

 

Concluding Remarks 

 

The overall objective of government, as articulated in the Philippine Constitution, is to promote the 

common good. Competition policy is an instrument for promoting the general welfare, not to promote 

competition as a separate objective. If the competition authority plays not just a passive role by 

responding to complaints and giving approvals when needed, but also reviews the different sectors to 

find out where the distortions are the greatest, then this more active role can help to promote efficiency 

and economic development.  

 

Where government policies have themselves resulted in an anti-competitive environment, the 

competition authority should coordinate with other agencies to implement a Hippocratic Oath of Public 

Policy – first do no harm. 
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Panel Speaker 

‘Competitive Neutrality in the Philippines’ 

 

Graciela Miralles Murciego 

Senior Economist 

World Bank 

 

 

 

It’s very difficult to put together a good competition authority. Whenever I need to give an example of a 

really great national competition authority, the first one I mention is the Philippine Competition 

Commission (PCC). The PCC is a great example of a young competition authority that has managed 

to achieve a lot in a short time. This is in large part related to the quality of the people who work at the 

PCC. The second example I usually offer of an outstanding national competition authority is Australia’s 

Australian Competition and Consumer Commission (ACCC), which isn’t as new as the PCC.  

 

Competitive neutrality is the idea that all players should be able to compete on a level playing field.  It 

is relevant to all types of distortions affecting the market. It is particularly relevant to the participation of 

state owned enterprises (SOEs) in the market, as SOEs can often operate with unfair advantages vs 

private enterprises, resulting in anti-competitive market distortions.  

Beyond simply dealing with anti-trust practices, competition authorities can also be useful in dealing 

with regulations that result in anti-competitive outcomes or the participation of SOEs that would make 

it more difficult for private operators to compete. For this reason, we need to look at how the government 

participates in the economy, whether that be directly through SOEs, or indirectly through the 

implementation of regulations. 

 

We can learn a lot from Australia’s experience in implementing the competitive neutrality principle as a 

tool to foster market competition – particularly when trying to understand the regulatory framework on 

state-owned enterprises (SOEs) in the Philippines 

 

The subsidiarity principle is the idea that the state should only participate in the delivery of goods and 

services where the market cannot deliver them itself. As part of this principle, one needs to ask why 

government should participate in the delivery of goods and services in the market. Generally, the state 

can participate as a regulator or as an economic agent, and achieve the same (or better) outcomes 

than it would otherwise achieve by deploying SOEs.  

 

There are two points to consider when applying the subsidiarity principle:  

 

1. Whether the goods and services of the SOEs are viable, and  

2. What the rationale is for government to intervene and limit entry from the private sector.  

 

The Philippines has SOEs competing with private enterprises in many sectors for unclear reasons. It 

has SOEs present in 18 out of 27 market sectors, including retail trade; insurance; and construction.  

Of these 27 markets, 12 are non-infrastructure markets. Moreover, there are SOEs in 10 of these non-

infrastructure markets. This is unusual and requires explanation.  

 

The Philippines has a Subsidiarity Principle legally enshrined in Article 10149 (s. 2011), Sec 5a-5 of the 

constitution. The country has the right tools to apply this principle (and the GOCC Governance 

Commission [GCG] has the right to enforce) but this has not been systematically implemented. 
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In the Philippines, there is no uniform definition of commercial and non-commercial activities of SOEs. 

However, there are some sources that can be used as references, including certain GCG definitions. 

However, because the Philippines still lacks a clear, definitive legal definition of what defines 

“commercial” vs “non-commercial services” of SOEs, it is difficult to differentiate these activities from 

an accounting and operational perspective and adjudicate costs/revenues accordingly. 

 

How can one ascertain that SOEs have commercial Rates of Return (ROI)? In the Philippines, there is 

no obligation for SOEs to achieve a certain ROI (although there are other ‘somewhat related’ targets 

imposed). 

 

State support to SOEs such as tax exemptions, loan guarantees, and subsidies may put its competitors 

in the private sector at a disadvantage. For instance, the Philippines has a regulatory framework that 

says SOEs have to be taxed. Ironically, there is also a law that provides SOEs certain exemptions.   

 

****** 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



© THE ANU PHILIPPINES PROJECT 

2017 MANILA CONFERENCE PROCEEDINGS 

34 | P a g e  

 

REGULATION & Governance PANEL 2 

Regulation in the Philippines, Prospects, Challenges, and 
Comparative Perspectives 
 

 

 

Panel Chair 

 

 

Gilberto M. Llanto 

President 

Philippine Institute for Development Studies 

 

 

 

A poor regulatory environment encourages corruption in public institutions and processes. Some 

bureaucrats think of regulations in terms of control. Ideally, the regulatory framework should veer away 

from control and move toward enhancing the way the market functions. 

 

As a signatory of the ASEAN Economic Community 2015, the Philippines has committed to:  

 

1. Improve domestic regulatory quality; and 

2. Reduce the regulatory burden (coherence).  

 

The concept of reducing regulatory burden is something new in the ASEAN. Vietnam, though, is way 

ahead of the Philippines in its initiatives in this aspect, introducing what it calls its “regulatory guillotine 

TM”. Vietnam set up a task force that sought to review all the regulatory issuances and circulars, and 

revoke those that hinder foreign direct investments. 

 

From the 1980s to 2000, the Philippines saw greater openness in the economy, and more importantly, 

a number of policy reforms. The momentum in policy reforms slowed down after the 2000s due to 

corruption, poor governance, and incompetent institutions. Today, while the Philippines’ 

macroeconomic performance is stellar, it falls behind other East Asian and Pacific countries in the 

Global Competitiveness Index 2016-2017 in such areas as labour market efficiency, institutions, 

innovation, and goods market efficiency.  

 

In the World Bank’s Worldwide Governance Indicators Report 2006-2017, the Philippines placed fourth 

out of six ASEAN nations, ahead only of Indonesia and Vietnam, in “Regulatory Quality”. 

 

However, there have been major government reform efforts in recent years. In 2013, the Philippines 

created an inter-agency task force to implement the Ease of Doing Business Reforms. 

 

In 2016, the country launched Project Repeal to “review outdated, burdensome, and unnecessary 

laws/issuances imposed on businesses and citizens that affect global competitiveness rankings and 

the investment climate. On the first repeal day, 3,777 rules were repealed, but no one really knows the 

basis for determining how burdensome these repealed laws were. 

 

Implementing a formal regulatory management system (RMS) requires support from the political 

leadership. In the case of Thailand and Malaysia, the implementation is backed by the prime minister’s 

office.  
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In performing regulatory impact analysis, good practice demands that regulation reviewers go through 

a series of questions (e.g., is it working? Is it doable?), which may be done either ex-ante or ex-post. In 

the ex-post process, the process of reviewing unnecessary regulatory burden is meant to identity what 

existing regulations need to be revoked. To illustrate, it’s worth considering the example of Malaysia’s 

systematic process for developing a regulatory impact statement, and reviewing unnecessary 

regulatory burdens. 

 

In contrast, the Philippines has all the RMS elements in place, but these have not been pulled together 

into one systematic structure similar to that of Malaysia. 

 

The PIDS studies recommend that the country should establish a formal RMS for the whole government 

(and not for sector regulators alone) through an Executive Order. That said, the government has to be 

mindful as well of current challenges such as: (1) Inadequate skills and knowledge in analyzing the 

impacts of regulations; (2) Weak coordination across departments in the development and assessment 

of laws and regulations; (3) Weak interface between government and business in regulatory 

development and implementation, e. g., poor consultation practices and access to regulatory 

information; (4) No strong central oversight body or institutional mechanism to look after efforts on new 

regulations or amendments to existing regulations contemplated by different regulators; and (5) 

regulatory bodies working in silos. 

 

****** 

 

 

 

 

 

Panel Speaker 

‘Regulation and Oversight in Local Governance Reform’ 

 

Francisco Magno 

Director, Jesse M. Robredo Institute of Governance 

De La Salle University 

 

 

 

 

This piece addresses the secondary regulations within local government units (LGUs) today, given that 

LGUs since 1991 had taken on devolved functions—and even more than what’s enumerated in the 

Local Government Code of 1991—and given their Internal Revenue Allotment from the national 

government.  

 

Among the regulators of LGUs are the Commission on Audit, the Office of the Ombudsman, oversight 

agencies, and central government regulators of local authorities such as the Department of Interior and 

Local Government (DILG).  

 

Former DILG Secretary Jesse Robredo introduced the awarding of the Seal of Good Housekeeping in 

2010 with two criteria: That the LGU has no adversarial report from the Commission on Audit, and that 

it has posted 14 (now 17) financial documents, plans, and expenditure reports in a public site for 

transparency.  Because LGU leaders tend to think that they are only accountable for their actions to 

their constituents who elected them, the Seal of Good Housekeeping was initiated to create some 

bandwagon effect among LGUs in terms of meeting two key governance standards: Accountability and 

Transparency.   
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Then in 2014, the Seal of Good Local Governance (SGLG) was introduced, which today uses the 4+1 

formula when assessing LGUs’ performance. The formula refers to the four core criteria set by DILG 

(i.e., financial administration; disaster preparedness; social protection; and peace and order) and at 

least one out of three essential criteria (i.e., business friendliness and competitiveness; environmental 

management; tourism, culture, and arts) that need to be met so as to be awarded the SGLG. Awardees 

are then entitled to request access to the national grant to finance their local projects. The Seal is also 

a prerequisite of other types of conditional grants from other agencies’ budgets. 

 

Given LGUs’ difficulties in the delivery of certain services (e.g., inability of some LGUs to create 10-

Year Solid Waste Management (SWM) Plans), Dr. Magno proposed the adoption of the concept of “co-

production of public services”. This concept refers to the involvement of those receiving the service 

(e.g., citizens) in the production of such a public service.  An example is the citizen participatory audit 

on Marikina’s Barangay Health Centres in 2013, where both service providers and beneficiaries gave a 

score on the quality of service provided against set standards. 

 

The Philippines needs more citizen participation and open data (full disclosure) in government. This is 

not just a matter of publishing data to support the government’s full disclosure policy though; rather, 

LGUs ought to allow citizens to monitor their performance through these data. 

In fact, certain universities in the country have initiated knowledge hubs and created information 

products based on the government’s open data—e.g., knowledge portals, budget reports, infographics, 

etc.—that civil society organizations can use to monitor their local LGUs. 

 

****** 

 

 

 

 

 

Panel Speaker 

‘Changes in the Regulatory Framework in the Banking Sector’ 

 

Lyn I. Javier 

Managing Director, Financial Supervision Research and Consumer 

Protection, Central Bank of the Philippines 

 

 

 

The General Banking Law of 2000 in the Philippines set the bar higher in terms of the quality governance 

in the banking system. The various measures put in place left the country unscathed during the 2008 

Global Financial Crisis. 

 

There are, however, much to be learned from experiences of other financial institutions globally during 

the 2008 Financial Crisis. After the financial crisis, regulators around the world identified weaknesses 

in their regulatory framework and thus implemented reforms so as to improve their resilience:  

 

The Basel III Capital Adequacy Framework was one of the significant reforms introduced, particularly 

with regards liquidity and capital standards set with target effective dates. 

 

The Bangko Sentral ng Pilipinas (BSP), however, adopted the Basel III’s Minimum Capital Requirement 

and Capital Conservation Buffer standard ahead of the Basel III effective date to allow local universal 

banks more time to formulate their strategy. 
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Only universal banks are covered by the Basel III standards. The standalone thrift and rural banks are 

covered by what Dr. Javier called the localized version of Basel version 1.5. The BSP believes that 

there is no one-size-fits-all for the banking sector so regulations need to be calibrated depending on the 

risks posed by institutions in the industry.  

 

Regulators now recognize the accountability of board and senior management, and that good 

governance should come from the top. In 2012, the BSP issued a circular to strengthen corporate 

governance in BSP-supervised financial institutions [with more recent amendments]. 

 

A BSP guideline likewise aimed to prevent risks in related-party abuses, considering that the Asian 

region has numerous family groups or conglomerates with big exposures in the financial sector, or 

financial and nonfinancial sectors.  The guideline also sees it that all related-party transactions are done 

at arm’s length terms to protect interests of depositors. 

Another significant development after the Financial Crisis is the change in the supervision perspective 

(see slide 279). Supervisors are now acknowledged to bear some accountability in the risk exposures 

of institutions and the aggregate exposure of the financial industry. 

 

Macroprudential measures assure that the financial system will not be exposed to high risks. This 

includes the real estate stress test for banks’ real estate exposures.  

 

The Financial Crisis also directed attention toward conduct issues. This is addressed structurally in 

other jurisdictions by adopting the Twin Peaks model: I.e., segregating supervision of institutes into (1) 

oversight of all financial institutions; (2) oversight on market conduct on all types of market 

intermediaries.  

 

In the future, other factors that will shape the regulatory framework are (1) conduct and cultures issues; 

(2) continued digitization in the industry (e.g. the rise of FinTechs, big data); and (3) changing market 

behaviour (e.g. preference for more convenient transactions). 

 

****** 
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REGULATION & Governance PANEL 3 

Global Standards and Regulation in Key Sectors 
 

 

 

Panel Chair 

‘Health and Food’ 

 

Sharon Friel 

Professor and Director, School of Regulation and Global Governance 

Australian National University 

 

 

 

I want to address regulation and governance for health, rather than health or medical services. Of 

course, health and medical services are incredibly important for health. But, there are many 

opportunities for improving population health if you think outside the health system. The physical and 

social environment combine to have a huge effect on people's health. In the Philippines, the main public 

health problem is that people are predominantly living with and dying from non-communicable diseases: 

cardiovascular diseases, diabetes, stroke, and mental illness, etc. These are the conditions that affect 

the majority of the world's population today. Furthermore, the number one risk factor for disability and 

premature death in the Philippines is diet. Other important factors include smoking, and high blood 

pressure. Because of their proportion to total healthcare costs, these are the major challenges that the 

country could be paying more attention to when crafting policies to minimize the burden of disease.  

 

So if those are the major health challenges in the Philippines, then what can we do about it? Why do 

we regulate? In many countries, healthcare cost accounts for one of the highest share of expenditures 

of their national government. While regulations aim to improve efficiency and effectiveness, regulations 

should also be viewed from an equity perspective. After all, those who are physically, socially, and 

economically disadvantaged are the ones most likely to experience disability due to these risk factors.  

 

The word health is often associated immediately with treatment. But from a financial perspective, a 

country should start to look at ways to stop the rising risk factors that start during each individual’s early 

years.  To be effective and efficient, prevention is key. 

 

While employment is key to growth, the quality of each individual’s work has an impact on his/her health. 

For example, a call centre employee who sits down all day with a headset on has little control over his 

work. Work that offers little psychosocial control is detrimental to an individual’s mental health. Thus, 

this is where work and labour policies have an opportunity to address the problems on health conditions. 

 

Where there are policy decisions to cut budgets on frontline services, the affected country generally 

experiences a decline in health.  This is demonstrated by the 52% rise in HIV infections in Greece in 

2011 following the austerity measures that cut an important needle-exchange program. 

 

A suite of regulatory approaches can be used to influence a nation’s health outcomes. This suite of 

regulatory approaches can include tools ranging from tax, incentives, to architecture (stairs to 

encourage walking), and even TV chefs as a public influencer regarding diet. This can also involve 

various actors—food producers, schools, individuals, and retailers, and not just the government—that 

can be influenced to support healthy food preferences from varied entry points.  
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Trade can also be viewed from a health perspective. That is, trade and investment can affect health—

either for good or as a risk factor. Policy coherence is thus important:  Trade can be used as means of 

providing healthy options to the public. 

 

****** 

 

 

 

 

 

Panel Speaker 

‘Energy’ 

 

Francisco Saturnino Juan 

Chief Executive Officer 

Philippine Electricity Market Corporation 

 

 

 

Prior to the Electric Power Industry and Reform Act (EPIRA), the country’s electricity industry was 

structured under four sectors: generation, transmission, distribution, and consumer. The generation and 

transmission were owned and operated by the National Power Corporation, an SOE. Rates were fixed 

by the NPC, subject to review by a regulator. Distribution was predominantly performed by private 

utilities of electric cooperatives, with rates being approved by the ERB. All of this led to a situation in 

which consumers were a captive market for the distributors.  

 

In 2001, the EPIRA market structure was established to create a price-based competition, incentive-

based regulation, open access to transmission and distribution facilities, and to attract higher levels of 

private investment. Generation was opened to competition while the National Power Corporation 

(NAPOCOR) was directed to focus on missionary electrification in spot areas. Here, privatization of the 

generating assets and contracts of NAPOCOR encouraged more players in the generation sector. The 

transmission sector remained regulated as a public utility, allowing for open-access transmission. The 

wholesale electricity spot market was established to create more competition and allow the market to 

self-regulate. Users with demand for 1 MW and up could now engage directly with licensed suppliers. 

The distribution part of the supply was changed to be regulated a public utility. Competition was 

encouraged in retail energy supply, and this resulted in a proliferation of retail suppliers. These changes 

allowed customers to more easily switch between retailers.  

 

The Energy Regulatory Commission (ERC) is not under the Department of Energy. Politically, it should 

be able to act independently. The ERC has good governance features in the law that created the body. 

The role of the ERC is quasi-judicial and quasi-legislative. It is quasi-judicial in the sense that it can 

adjudicate on rate cases and other petitions for authorization. It is quasi-legislative in the sense that it 

can promulgate rules and regulations.  

 

The ERC has a broad remit and a wide range of powers and functions pertaining to each of the sectors 

in the Philippine national electricity market. In the generation sector, the ERC's main roles are to issue 

and monitor licenses/certificates of compliance; enforce market-share limitations and cross-ownership 

requirements; and monitor the operations and behaviour of market players and approval of the pricing 

mechanisms in the spot market. In the transmission sector, its role is to rate and service the regulation 

of the NGCP (including capital expenditures; operational expenses; and performance standards); and 

review and approve contracts for ancillary services. In the supply sector, the ETC is responsible for the 

declaration of open access and retail competition; issuing and monitoring RES licenses; promulgating 
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and enforcing applicable regulatory rules governing the retail market; and overseeing the operations 

and monitoring the behaviour of players in the retail market. In the distribution sector, the ERC is 

responsible for rate and service regulation of the DUs (including capital expenditure; operational 

expenses; and performance standards); approval of CPCN; review and approval of bilateral power 

supply contracts with GenCos; and enforcement of Magna Carta and other rules such as those for 

meter testing.  

 

The challenge for ERC is how it can project itself as the strong and independent regulator. For the ERC 

to work effectively, its members should be competent, independent, fair, reasonable; receptive to 

stakeholder inputs; adaptable to changes; and firm and resolute in its decisions. 

 

****** 

 

 

 

 

 

Panel Speaker 

‘Transport, Shared Economy, Data and Technology” 

 

Marian Panganiban 

Regional Policy and Research Manager 

Grab, South East Asia 

 

 

When thinking about how to regulate the transport sector, it's important to consider the perspective of 

the start-up community, as the transport sector is being rapidly disrupted by start-ups and is 

experiencing considerable change due to new technology. Grab is a digital ride-hailing company with 

experience and insights in 132 cities in 7 countries. It has 1.3 million drivers across Southeast Asia and 

its app has been downloaded by 63 million people. It has 6 research and development centres operating 

in cities across the region.  

 

Grab has achieved this success and continually improved its market-share by providing an outstanding 

value-proposition that is built around three principles:  

 

1. Safety. With Grab, you can see information and reviews about your driver.  

2. Certainty. With Grab you can monitor and share your location with friends in real-time.  

3. Transparency. With Grab, you can set an upfront, fixed fare for your journey based on distance 

and time estimates.  

 

Grab doesn't offer a one-size-fits-all solution. Instead, it aims to provide a relevant variety of services 

for its diverse range of users. It provides multiple services for every transport need, including GrabTaxi; 

GrabCar; and GrabBike. It also aims to reduce the number of cars on the roads, with services like 

GrabShare; GrabShuttle; GrabHitch; and GrabCoach. It also provides delivery services with 

GrabExpress (postal and package delivery); and GrabFood. Grab specializes in building localized 

solutions for the unique transport problems of Southeast Asia.  

 

Grab develops a hyper-local understanding of the policy environment and institutional context per 

location/country.  For example, in countries where credit cards are not the norm, it offers cash payments 

and payment solutions like GrabPay.  

Photo not 
available
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In Grab’s experience, the pace of technology in its space is growing, but the policy environment is 

slower to adjust. Sometimes, new technology renders current policies inadequate. Grab thus finds it 

important to work closely with regulators.  

 

Transaction costs are now trimmed by new tools such as metered and tracking technology. With the 

available technology such as cloud computing, governments have wider informational capability (e.g., 

easier to gather information, including that related to quality and safety). Big data can help manage 

traffic. By sharing its anonymized GPS system, Grab helps governments measure and analyse the 

traffic situation.  

 

Grab aims for innovation to flourish. This includes the integration of ride-hailing companies and shared 

economy companies into existing systems and services in ways that leverage the new services’ 

strengths and features. Conversation with the public sector continues, as there are still a lot of 

unanswered question in this very nascent type of service. Grab aims to help governments to formulate 

policies that:  

 

 Steer the development of innovation to improve mobility, safety, and sustainability 

 Integrate the features of ride-hailing companies and sharing economy companies into existing 

systems and services in ways that leverage the new services' strengths and features 

 Encourage collaboration between public and private sector 
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Rights-Based Regulation, and the Role of Civil Society, and the 
Private Sector 
 

 

 

Panel Chair 

‘Rule of Law and Justice’ 
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Professor, School of Regulation and Global Governance 
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Regulation is often explained and understood in top-down terms. But how does regulation look from the 

bottom? What are the rights that are owed to citizens when states and other regulatory actors create a 

regulatory system? Typically when we think about regulation, we use it as a synonym for law. We talk 

about administrative law and processes. We talk about delegated legislation, and the local government 

power to make rules locally. We also talk about administrative review. Independent regulatory agencies 

exist, but the review role is one that courts have in ensuring that regulation is legal and that regulators 

are accountable.  

 

Another way in which the term 'regulation' is commonly used is as a way of constraining the market, or 

as a barrier to market entry. So all of the OECD work on trade and investment that has been referenced 

in our conference thus far is really focused on regulation as a way of opening markets for greater trade 

and investment. We see that reflected quite strongly in the World Bank's Doing Business report. So in 

the report last year from June 2016, we see that the Philippines is sitting at 99 out of 190 countries 

surveyed, and we see Australia is considerable higher -- in the top band at 15 out of 190. One of the 

things that has been emphasized in the World Bank's Doing Business metrics is the ease of doing 

business. How many regulatory constraints are there on setting up a business, and on employing people 

for that business? How easy is it to disestablish a business through insolvency?  

 

Those measures of course are from the point of view of a foreign investor.  

 

This becomes particularly relevant now that the ASEAN economic community has come into being. A 

great deal of multilateral effort and focus is now on harmonizing regulations within the ASEAN 

community. That of course then leads to what I'll call the 'deregulation discourse'. This is much promoted 

by our colleagues, the economists, who are very much focused on transaction costs and inefficiencies. 

In most cases they are a little less focused on the distributive effects of deregulating, or about the social 

costs of deregulating. What protections are owed in countries where regulations are being wound back?  

 

We also think about regulation as a penalty or an enforcement mechanism, and it is interesting that the 

World Justice Project, which annually publishes a Rule of Law index is now looking at regulatory 

enforcement as a measurement of rule of law. In this particular index, the Philippines is sitting around 

the middle. It's ranked 70 out of 113 countries surveyed. Australia is ranked 11 out of 113. But both 

Australia and the Philippines have actually dropped in their rankings in 2016. This is a measure of the 

capability of the state to enforce regulations, but also to make them intelligible to the population. 

Regulatory enforcement is one of the factors that now makes up the Rule of Law index.  
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There are some classical concerns about regulation, many of which have been discussed at this 

conference. Regulation coherence is an important concern. Regulations across different sectors should 

ideally be compatible and linked up. Dr Gilberto Llanto has done a lot of work on this issue in relation 

to the Philippines, and he advocates a regulatory management system, which is one way of getting that 

regulatory coherence. He also suggests that the Philippines would benefit from having an agency that 

is charged with routine review and reform of regulation.  

 

The Philippines has an enormous regulatory capacity, but at the moment, it does not have either of 

those design features. Policymakers, of course, are also concerned with whether regulation is efficient. 

In Australia we have a lot of government enthusiasm for what they call 'cutting red tape'. This means 

removing regulations that are outdated or superfluous. And we know that within the OECD there is 

considerable enthusiasm for the 'regulatory guillotine' – where you simply remove all the regulations 

that are deemed to be inefficient, not helpful for business, or out of date. It's also important to do cost-

benefit analysis before you introduce regulation, and to do a regulatory impact analysis to see in 

advance what the consequences – intended and unintended – of new regulation might be.  

 

The other thing that states typically focus on is enforcement capacity: whether you have capable 

bureaucracies and independent agencies to enforce regulations.  

 

What I'd like to draw attention to now is some of the thinking in Australia around what we will call 'Next 

Generation Regulation'. When we think of regulation at the School of Regulation and Global 

Governance (RegNet) at the Australian National University, we think of regulation as being a way of 

shaping the course of events. One popular example of that definition of regulation is the book Nudge 

that came out in 2009. Nudge was co-authored by Richard Thaler and Cass Sunstein. Thaler, of course, 

has just won the Nobel Prize for Economics for his contributions to behavioural economics. Sunstein is 

a very prominent legal academic and public policy thinker in the US. He was President Obama's 

Regulatory Policy Advisor. Those co-authors point to the idea that regulation can be a matter of design. 

It does not need to involve law necessarily. It can harness social norms, social ordering, design and 

architecture, and it can harness behavioural economics.  

 

There is a famous example from the book Nudge which you might be familiar with, and which is highly 

relevant for the discussion that we've had at this conference about diet. That example is the question 

of how you approach the buffet. So, the argument that's put forward in Nudge is that when you're setting 

up a buffet, you're giving people a choice about what to eat for lunch. The smart thing to do is to put the 

healthy food at the beginning of the buffet. The example they give in Nudge is that you put a bowl of 

apples very early in the buffet, and you put it down low so people can pick up the apple easily. The idea 

is that you're hungry, you're ready to make a food choice, and so you still have the power to choose -- 

but by design we're going to put the healthy food in a place that is convenient for you. And so by the 

time you get to the end of the buffet and you are considering the flan or the cake, you are already full 

because you have already had the apple.  

 

The Australian contribution to the new generation of regulation is what we calls ‘responsive regulation’, 

a concept developed by my colleague Prof John Braithwaite and a number of other scholars, particularly 

Ian Ayres. Under this concept, before deciding on an intervention, the first question a regulator should 

ask is “What is the capacity of those being regulated to first regulate themselves?”. So before we decide 

to conduct an intervention – before we decide to stipulate what the penalties are going to be, and before 

we decide to force people into behavioural change, let us look first at their capacity to effect this change 

themselves. It is important to note that law enforcers here are not just state agencies, but they also 

include civil society and corporations.  

 

Take the example of the ride-hailing company, Grab. In some jurisdictions, Grab is already co-producing 

regulation and public policy because of its technical expertise and design capabilities, as well as their 
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capability to self-regulate. The important thing about responsive regulation is that it pays attention to 

efficiency and to cost-benefit considerations, but at the core it has normative values. So it asks: "Whose 

benefit?"; "At whose cost?"; and "What is the democratic effect of the regulation on the citizen or those 

who are being regulated?".  

 

The way this is expressed is through what we call the Regulatory Pyramid. So the idea is that you start 

at the base of the pyramid, and you assume that most people are virtuous actors. Most people do the 

right thing most of the time. And so it is easy to persuade people to self-regulate. You simply explain 

what the problem is, explain what you want them to do, and for the most part they will do it. If they do 

not, the way in which you nudge them or influence them is through restorative justice. This means 

having a conversation with them, explaining why you need them to behave this way, and what the 

consequences will be if they do not. The second group of people you need to influence are what we 

call rational actors. They will only do the right thing if there is an incentive – if there is something in it 

for them – or if the cost of not doing the right thing is quite high. So those will be the folks at whom you 

direct some deterrence. You show them very clearly what the penalties for non-compliance will be. And 

then at the tip of the pyramid we have what we call the incompetent or the intentional actors. These are 

the bad guys, and it doesn't matter what you say to them – they will still do the wrong thing. They are 

intending to be non-compliant. And so what you want to do with them is incapacitate them. This can be 

through a criminal penalty, or if it is a corporation, the ultimate sanction for a corporation is to dissolve 

it.  

 

You can simply declare it to be completely outside the boundaries of the law. So what is important here 

is that you are putting most of your effort into the tip of the pyramid, but you really only have to put a 

limited amount of effort in there because you have a limited number of really bad actors. So, pyramid 

regulation has a lot of benefits. It is less costly, and it is less coercive, because the more respectful 

options come first. We have a conversation first and we try persuasion before we escalate to tougher 

possibilities or tougher sanctions. It is more legitimate, because citizens feel listened to, and they have 

a role in that conversation. They have a chance to push back against unjust rules, or unjust laws that 

they feel are unreasonable. It is procedurally fair, because everyone understands that after the dialogue, 

if there is no compliance, then we will move to coercion. And compliance is more likely. 

  

The other big efficiency dividend from pyramid regulation is that it avoids what we call 'system overload'. 

That is, if you have too many penalties, it becomes likely that your procedural systems, for example the 

criminal justice system, will get really clogged up, because you are trying to prosecute every single little 

case. This way, the system keeps clear, and the resources are free to just focus on the tip of the 

pyramid, the really serious cases. So this reduces exploitation by rational actors, because a rational 

actor will look at congestion in a criminal justice system and say "The chances of me being caught are 

very slim, and therefore I'm going to continue to be non-compliant". In this system, you signal hard to 

rational actors that they will get caught.  

 

Now, we know that the pyramid is a good system design. And yet we keep having regulatory failure. I 

do not need to explain how much of a failure the current War on Drugs has been. We would think that 

extrajudicial killing would be a law and justice problem. But I am going to suggest to you that it is actually 

a regulatory problem. This is the complete opposite of the pyramid. This is a big expenditure of time 

and effort that is illegitimate and that comes without any prior effort at persuasion or dialogue. So this 

is a classic example of true regulatory failure that is continuing to have big reputational costs for the 

current Philippine government. Australia recently had a serious regulatory failure of a different kind.  

 

Our government imposed a stored value card – a cashless card – on rural communities in remote parts 

of Australia. Those rural communities have very high number of indigenous people – Aboriginal 

Australians. They also have non-indigenous Australians living in those communities. And the idea with 

the cashless card is that if you are entitled to a government allowance or a government benefit, you 
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would normally receive that in cash. But now, you are going to receive it through this card. And the 

effect of that is that you will be unable to spend that money on products like alcohol. Also, because 

there's no cash involved, you cannot share your income with members of your family.  

 

It also means that your income cannot be stored by members of your family. So the intentions of rolling 

out this card were good. They had a public health intention, and a welfare intention, so that people 

receiving benefits would not be put under a lot of pressure by family members, who would then take the 

cash and spend it in unwise ways. But the unintended consequence of this card is that it can only be 

used in those communities. You cannot use this card in Sydney or Melbourne or Canberra. So if you 

need to travel, or a member of your family needs to travel to receive medical attention in the city, you 

effectively cannot do that because you have no cash. You cannot use this card for that travel or that 

medical care. One of the reasons we created that regulatory failure is that we didn't consult enough with 

the communities. So this is now a very controversial measure, and I offer it to show that the problem is 

a complex one. How do you get good health and wellbeing in remote communities that are very 

disadvantaged? This is a complex problem but we have not taken a very helpful regulatory approach.  

 

One of the ideas that is really integral to this new generation of regulatory thinking is 'networked 

regulation'. So where the state regulators have failed or lack capacity, what they really need to do is 

enrol other actors to help. That might be internationally – with other states. Or it could be NGOs. It could 

be certification organizations, or faith-based organizations, or citizens (the middle class). Or it could 

even be corporations. The idea here it that regulation is everybody's business. And all kinds of 

organizations and individuals can be and are regulators. And they need to be part of the regulatory 

conversation with government, and they need to be part of regulatory design.  

 

Let me close by pointing out something that has happened internationally is the development of the 

Sustainable Development Goals (SDGs). We now have regulation and regulatory quality built in as one 

of the ways in which participating states are going to be measured. So the Sustainable Development 

Goal 16 deals with law and justice and peace. So it's designed to promote peaceful and inclusive 

societies. But you will notice that the next line immediately refers to effective, accountable, and inclusive 

institutions. As we go a bit deeper into what makes up SDG 16, we seat least 4 places where regulation 

is explicitly referenced.  

 

So the quality of regulation and the quality of its responsiveness is now being linked with law;  it is being 

linked with peacebuilding;  and it is certainly under the umbrella of SDG 16. It's something that everyone, 

including the Philippines and Australia, will be measured on. The progress at the moment in 2017 points 

to things like the homicide rate in some countries. It also points to opaque, burdensome and inefficient 

regulations – in particular the ways in which those foster opportunities for corruption. There is a note 

also that independent national human rights institutions are also a measure of the regulatory health of 

a country. It is worth noting that the Philippines is particularly vulnerable in this measure, both in relation 

to the Commission on Human Rights, but also in relation to the judiciary.  

 

So the point here is that we are all going to be evaluated on this internationally, and this kind of 

responsive regulation is now very much connected with and part of the way in which we measure other 

more conventional qualities like rule of law. 

 

******* 
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Sin Taxation’ 
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Action for Economic Reforms 

 

 

How do we link the idea of rights to taxation and regulation? How do we take a right-based approach 

to taxation and regulation? We all know that taxation is a form of regulation. It's a way to encourage or 

discourage different types of behaviour. We have the concept of 'sumptuary taxation' which is applied 

to discourage goods and services that societies see as undesirable – e.g. tobacco and alcohol. 

Regulation can be done in different ways, but Richard Thaler has proposed a softer approach to control 

– the 'nudge' or what he calls 'paternal liberalism'. From a rights-based perspective, taxation is a way 

of nudging, in the sense that it doesn't involve prohibition. And this could also be applied to the issue of 

drugs. A rights-based approach must also respect choice. It must also involve a democratic style of 

decision-making, and be culturally inclusive. In these areas, the role of civil society becomes 

fundamental. One observation I want to highlight here is that the role of civil society is not just to 

participate or to be included in the process. We always fall into the trap of allowing civil society to have 

some meetings, have some input, and then that's it. What I want to show here is that civil society itself 

can be very decisive in regulation or in policy formation. It's not just about the President or Congress 

coming out with a good deal and civil society rooting for the champions. But we can argue that civil 

society should become a significant determinant in shaping regulation. So my intention is to use the Sin 

Tax Law as a case study to show how civil society can play a significant role in shaping regulation and 

public policy. 

  

This case study is relevant because it can serve as a guide for the current advocacy on the 

comprehensive tax reform program (Tax Reform for Acceleration and Inclusion or TRAIN). It can 

likewise provide lessons to other areas of advocacy, which require multi-stakeholder participation, both 

in the Philippines and elsewhere (e.g. in healthcare, education reform, food policy, and pension reform). 

The lessons we can learn from the Philippine Sin Tax advocacy have been used to develop global best 

practice in this area.   

 

Prior to the Sin Tax Law’s passing in 2012, there had been attempts to reform the excise taxation on 

cigarettes and alcohol in 1997 and 2004. There were several reasons a reform was needed: tax rates 

were too low, and were not adjusted to inflation; legacy brands were protected by ”frozen” rates; 

prevalence of heavy smoking and drinking in the country, among others.  

 

In its advocacy programs, the 2012 Sin Tax Law was framed as a Health issue.  The Sin Tax Law was 

backed by the broadest coalition possible that consisted of champions from both the government and 

civil society. These included former senior government officials, business groups, youth groups, 

tobacco farmers, and economic reform groups. 

 

To counter the resistance from the tobacco sector, the support of legislators was also solicited by 

earmarking the bulk of incremental revenues for universal health care, benefiting local governments 

and congressional districts. The role of leadership (the president) also contributes significantly to 

influencing the votes in Congress.  

 

Finally, civil society played an indispensable role in the Bill’s passing. For one, it helped frame the Sin 

Tax within the health issue (and not solely as revenue-generating measure). It also pushed for 

Photo not 
available
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maximum objectives (i.e., batted for higher tax rate increases than the one originally proposed by the 

Department of Finance). 

 

It's also important to note the built-in attributes of civil society organizations (CSOs) as partners in 

development. Unlike the government, CSOs are generally freed from bureaucratic constraints and are 

thus more flexible in responding to ever-changing conditions. At times, they can assign themselves with 

sensitive tasks that government has difficulty executing (including intelligence work, playing bad cop, 

facilitating talks, etc.). 

 

The outcome of all of this was that after the introduction of the 2012 Sin Tax Law, there were significantly 

higher tax rates on tobacco and similar. It has also resulted in a correction of the tax structure – including 

the removal of protections to legacy brands, a unitary tax for tobacco and beer products, and automatic 

adjustment of rates to match inflation (4% per year, starting in 2017). Furthermore, the incremental 

revenue from these new taxes has been earmarked for health programs. Because of this, we've seen 

a dramatic increase in excise tax revenues. And we've also seen a corresponding dramatic increase in 

the budget for the Department of Health. And we've also seen a dramatic decline in smoking prevalence 

– from 31% before the reform, down to 25% after the first year of the reform, and still going down to 

23.3% by 2015. 

 

****** 
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The Philippines is a land of contradictions. We have a beautiful country, but ugly cities. We're very rich 

in natural resources, but our people are mired in poverty. We're kind and honest as a people, but we 

have quite a corrupt bureaucracy. We have endured a lot of suffering, but we've retained a keen sense 

of humour. And on a more superficial level, there's a lot of nice places go, eat, shop and live, but our 

traffic is really bad. Our legal system is no exception. We have one of the highest numbers of lawyers 

and law schools, and one of the hardest bar examinations in the world. But our legal system lacks 

accountability. We have very low conviction rates – around 30%. This means that only 3 out of 10 

people prosecuted by our Department of Justice actually gets convicted. We have no system for 

ensuring that those who are convicted actually serve their sentences.  

 

There was a study made by a foreign agency about 8 years ago where they looked at 110 cases of 

persons convicted of graft and corruption offences. They only found 10 of those 110 in jail. The other 

100 people were nowhere to be found. Our courts are clogged. We have an average calendar of 20 to 

30 cases a day for our trial courts. And our cases take forever. I think you're lucky if your case gets 

litigated in 6 to 10 years. My own record is a human rights case that lasted all of 29 years before it was 

resolved. We have a perennial problem with vacancies both in our trial courts and in the prosecution 

service. 20% of our trial courts are vacant. 34% of our public prosecution positions are also vacant.  
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Our judiciary gets a very thin slice of our national budget – somewhere in the area of only about 2%. 

And our justice system has very little credibility in the eyes of lawyers and the public at large. There 

was a survey of lawyers about 10 years ago. They were asked, in your perception, how widespread is 

corruption, in the Trial Courts, in the Court of Appeals, and in the Supreme Court? More than half – 

56% of the lawyers said they believed corruption was widespread in the trial courts. 39% believed 

corruption is widespread in the court of appeals. And 20% said they believed corruption is widespread 

in the Supreme Court. And if that is how lawyers look at our legal system, you can imagine how our 

people view it.  

 

To understand why the legal system of the Philippines is in such a deplorable state, I think we have to 

go back in time. As a former colony of both Spain and the United States, our legal system is really a 

hybrid of those left behind by both colonial powers. Our substantive laws, civil laws, property, family 

laws and the like are of Spanish origin. But our court procedure and evidentiary laws are of American 

origin. The problem is that although we adopted the rules of court procedure and evidence from the 

United States, we never adopted a jury system. And the sad reality of it is that for the last 120 years we 

have been using court rules for procedure and evidence that were designed for a jury system, when all 

our court cases are decided by judges who are lawyers. In fact, there was a study made by some 

American bar association experts on evidence, who commented "The Philippines does not have a jury 

system, thus experts would query why the Philippine Rules of Evidence replicate all the complexities of 

this and other evidence rules". And that's not all. Our justice system was disempowered by a dictatorship 

that lasted 14 years that stripped our judiciary of its independence and weakened its moral fiber. And a 

succession of administrations has failed to strengthen its weakened pillars and foundations. It is again 

under siege today by a government that appears bent on supplanting justice from the courts with justice 

from the barrels of guns.  

 

Let's go back roughly 45 years to September 29, 1972 – one week after the declaration of Martial Law. 

Then-President Marcos issued Letter of Instruction no. 11, where he directed "all officers of the national 

government whose appointments are vested in the President of the Philippines to submit their 

resignations from office, through their Department Heads, not later than October 15, 1972. That 

included judges. Not satisfied with that, the following year in 1973, the regime changed the constitution 

to put into action two provisions which are seldom discussed even among lawyers: Sections 9 & 10 of 

the Transitory Provisions. Section 9 says: "All officials and employees of the existing Government shall 

continue in office until otherwise provided by law or decree by the incumbent President of the 

Philippines". Section 10 says: "The incumbent members of the judiciary may continue office until they 

reach the age of seventy years, unless sooner replaced in accordance with the preceding section 

hereof". What was the impact of Letter of Instruction no. 11 and the 1973 Constitution on our justice 

system? My answer can be summarized in two words: judicial capture. From 1972 until 1986 the Marcos 

Regime owned every single judge in the Philippines. For 14 years, he could remove any judge, at any 

time, for any cause, or even without cause.  And he did. I quote from "The State of the Nation, After 

Three Years of Martial Law" by the Civil Liberties Union of the Philippines, issued on September 21 

1975: "All judges, from the highest to the lowest, work under the threat of dismissal at any time… Mr 

Marcos can replace any judge any time he is disposed to do so, and in fact, has repeatedly done so… 

Veteran judges of long service have been dismissed through court notices of acceptance of their 

compulsory resignations… Can we now view the judiciary as independent, able to protect the litigants 

and those accused of crimes, with no other end in view but truth, justice and fair play?” 

 

By capturing the judiciary, the Marcos Dictatorship held the entire legal profession hostage. He created 

a new breed of lawyers – I like to call them 'glorified fixers' – who cultivated their closeness to the 

Palace. These lawyers established networks among law enforcers, prosecutors, judges and prison 

officials. The closer they were to the palace, the easier it was for them to set up these networks. 

Unfortunately, these networks outlasted the Marcos Dictatorship, and they still operate today. Marcos 
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was truly a brilliant lawyer. He knew that he needed control of the judiciary not only to remain in power, 

but to ensure that even after his regime ended, his family and cronies would escape punishment. And 

history shows that they did.  

 

Of course, after EDSA in 1986, the Aquino Government and succeeding governments tried to go after 

these lawyers and dismantle their corrupt networks. But their efforts failed. They even tried to purge the 

judiciary, but somehow most of the judges that were removed found their way back into the service in 

a few years. They tried to remove politics from the appointment of judges by establishing a Judicial and 

Bar Council, but those same networks that arose during the Marcos Dictatorship managed to infiltrate 

the Council. And while the 1987 Constitution restored the independence of the judiciary, succeeding 

administrations neglected to strengthen the justice system that Martial Law had weakened and 

corrupted. But Martial Law also gave rise to a band of courageous lawyers who took up the cause of 

human rights.  

 

These lawyers realized that just as the law could be used to oppress, it could also be used to liberate 

people from oppression. They saw that the law needed to be grounded on a foundation of humanity to 

attain actual justice. But it was not an easy struggle. Just as today drug users are branded as subhuman, 

human rights lawyers were branded as communists, subversives and 'enemies of the state'. They were 

harassed, threatened, arrested, detained, tortured and killed. And yet, against all odds and despite the 

prevalent fear, they fought on, and ultimately prevailed. If not for them, the freedoms we enjoy today 

would not exist. But now, these freedoms are again under attack. And human rights are being blamed 

as the cause of the problem. But are human rights really the cause of rampant crime and corruption? 

Or is it because we have such a weak legal system?  

 

My personal view is that the reason crime and corruption are so rampant in the Philippines has nothing 

to do with human rights, but everything to do with our weak justice system. And if the problem is a weak 

justice system, then isn't the solution to strengthen it, rather than shortcutting it? Instead of 

strengthening the justice system, however, the present War on Drugs has supplanted justice from the 

courts, and replaced it with extrajudicial violence and the illegitimate use of force. The War on Drugs 

has created a mutant police force that compiles names of alleged drug personalities instead of gathering 

evidence for prosecution and conviction. We may not realise it, but compiling names and reporting 

crimes are substantially different things. Citizens report crimes because they see or witness an incident, 

or they gain knowledge of an incident that happened and they know that the authorities should take 

action. But anyone can give a name, for any reason. If I have a grudge – personal of political – against 

another person, then I am free to put that name in the drop box, or in some other way to supply that 

name to the police as a suspected drug personality. In the last 15 months, at least 3,850 Filipinos have 

been killed in police operations, allegedly because they resisted the police. Thousands more have been 

killed by death squads who roam the streets with impunity. These people are deciding who are guilty 

and who are innocent, who deserves and who deserves to die – all without due process. They use fear 

and violence to enforce the law. The very same fear and violence that the Marcos Dictatorship used so 

effectively four decades ago. The labels have changed, but the tactics are the same. I quote from a 

lecture my father delivered in the early 1980's:  

 

"Fear need not be of communists: it may be of terrorists, gangsters, or more 

non-conformists. Whatever its cause, fear – carefully nurtured by the 

establishment – hardens into the belief that communists, terrorists, dissenters 

[or even drug addicts and pushers] – call them what you will – have forfeited 

their humanity, and so have forfeited their rights. Fear is a powerful motive, 

but an unreliable guide. It can create evils more monstrous than those it seeks 

to avoid. It can kill freedom while trying to preserve it." 
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And if I may add, it can even kill the legal system while claiming to preserve it. And when that legal 

system suffocates and dies, as it did during the Marcos Dictatorship, the only form of government 

capable of maintaining order is an authoritarian government. That is why I am deeply disturbed, not 

only by the government's War on Drugs, but also its anti-Human Rights rhetoric. By supplanting justice 

from the courts with justice from the barrels of guns, and denigrating human rights, is the government 

setting the stage for a return to an authoritarian form of government?  

 

In conclusion, the rule of law and human rights are vital in building accountable leadership. There can 

be no genuine accountability without respect for the rule of law and human rights. Like it or not, the 

country appears to be moving in the direction of less accountability and greater authoritarianism. There 

is still time however, to stop the train and put it back on the right track. But we have to act, and to act 

now. 
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