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Country Studies 
 

South Africa 
 

I INTRODUCTION 
 
This paper is part of a research project, ‘Strengthening the International 
Human Rights System: Rights, Regulation and Ritualism’, funded by the 
Australian Research Council’s Laureate Fellowship scheme. The project 
focuses on a problem endemic to the international human rights system: why 
are international human rights standards widely accepted in theory but so 
hard to implement in practice? 
 
Although the international community has created a complex and 
sophisticated system of human rights standards, these principles are regularly 
sidelined or ignored by countries that have accepted them. The project draws 
on regulatory scholarship to analyse how states respond to human rights 
principles, focusing particularly on the notion of ritualism. In a classic 
sociological text, Robert Merton identified five modes of individual adaptation 
to a normative order: conformity, innovation, ritualism, retreatism and 
rebellion.1 These modes appear equally at the level of organisations and 
among collectivities. All five modes are evident in responses to international 
human rights regulation, but ritualism is particularly pervasive. It has been 
pithily defined as ‘acceptance of institutionalised means for securing 
regulatory goals while losing all focus on achieving the goals or outcomes 
themselves’.2 The concept of regulatory ritualism, then, can be understood as 
formal participation in a system of regulation while overlooking its substantive 
goals.  
 
One aspect of the research project is to identify and analyse the ways that 
regulatory ritualism operates in the international human rights system through 
a series of case studies, of which this paper is one. The case studies 
document techniques of ritualism employed by countries participating in the 
international human rights system, with particular reference to the United 
Nations’ Human Rights Council Universal Periodic Review (UPR).3 The 
papers also look at the extent to which human rights treaties are implemented 
within a country’s legal framework, and the efficacy of independent oversight 
mechanisms such as judiciaries and National Human Rights Institutions. 
Collectively, they identify instances and document techniques of ritualism, as 
well as considering how rights are realised and ritualism avoided in particular 
contexts. 
 

 

																																																								
1 Social Theory and Social Structure (Free Press, 1968) 194. 
2 John Braithwaite, Toni Makkai and Valerie Braithwaite, Regulating Aged Care (Edward Elgar, 
2007) 7. 
3 See Hilary Charlesworth and Emma Larking (eds), Human Rights and the Universal Periodic 
Review: Rituals and Ritualism (Cambridge University Press, 2014).	
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II SOUTH AFRICA 
 
South Africa became a republic in 1960. At the time, its government espoused 
apartheid, a social policy premised on racial segregation that had been in 
place since 1948. Internal opposition combined with international opprobrium 
led to the dismantling of the apartheid regime in the 1990s. The first general 
election with universal adult suffrage took place in 1994. South Africa adopted 
an interim Constitution in 1993, and a final Constitution in 1996, which came 
into effect in 1997. Given the comparatively late creation of the South African 
Constitution, and the country’s difficult history of segregation, the South 
African government chose to take advantage of the international human rights 
treaties drafted in the latter half of the 20th century while codifying its new 
governance structures.  

 
III THE DOMESTIC SPHERE 

 
A Monist or Dualist Legal System? 

 
Formally, the legal system in South Africa is dualist. According to s 231(4) of 
the South African Constitution of 1996, ‘[a]ny international agreement 
becomes law in the Republic when it is enacted into law by national 
legislation’ unless it is a ‘self-executing provision of an agreement that has 
been approved by Parliament’. Such provisions become law in South Africa 
unless inconsistent with the Constitution or an Act of Parliament.  
 
The Constitution can be described as ‘highly “international human rights law 
friendly”’.4 Section 232 declares customary international law as domestic law 
in South Africa unless contradicted by the Constitution or an Act of 
Parliament. Thus, the South African Constitution, though ‘essentially dualist’, 
veers towards monism.5 According to s 233, ‘[w]hen interpreting any 
legislation, every court must prefer any reasonable interpretation of the 
legislation that is consistent with international law’.6 The section adds that, 
‘[w]hen interpreting the Bill of Rights, a court, tribunal or forum 
must…consider international law’. 
 

B Constitutionally Entrenched Rights? 
  
Chapter 2 of the South African Constitution contains a Bill of Rights. The 
language and content of the Bill of Rights is heavily informed by the six 
international human rights treaties that existed at the time it was drafted, and 
it contains all their essential rights.7   

																																																								
4 Christof Heyns and Frans Viljoen, The Impact of the United Nations Human Rights Treaties 
on the Domestic Level (Kluwer Law International, 2002) 542.  
5 Ibid. 
6 Constitution of the Republic of South Africa Act 1996 (South Africa) s 233.  
7 Heyns and Viljoen, above n 4, 552. The authors cite a statement dated February 1995 by 
the former South African Minister of Foreign Affairs, Alfred Nzo: it is ‘imperative for the 
drafters of the new Constitution to take account of existing international law obligations in the 
field of human rights when drafting the new Constitution’: at 552 n 53. Their analysis also 
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C Implementation of Human Rights Treaties 

 
1 International Covenant on Civil and Political Rights (ICCPR) 
 
The implementation of the ICCPR has been inconsistent in South Africa. 
Although legislative measures are in place to protect some rights, legislative 
gaps exist, and implementation is patchy. One of the most regularly cited 
problems with respect to the right to life, liberty and security of person is the 
prevalence of hate crimes in South Africa, which occur on the basis of race, 
nationality, religion, ethnicity, sexual orientation and gender identity.8 The 
South African Department of Justice has prepared a ‘Policy Framework on 
Combating Hate Crimes, Hate Speech and Unfair Discrimination’, which will 
be open to public consultation as a next step.9  
 
Campaigners in South Africa, members of the media, and NGOs have levied 
consistent and strong criticism against the Protection of State Information Bill, 
which was sent back to the National Assembly for reconsideration after 
President Zuma refused to sign it in 2013. In its initial form, the bill punished 
whistleblowers, silenced investigative journalists, and criminalised editors who 
published classified information.10 Reports surfaced in May 2015 that the 
State Security Minister, David Mahlobo, has been drafting regulations to 
implement the Bill again.11 The reports implied that the regulations were a 
necessary first step before the Bill was signed into law by the President.12  
 
Other problems include institutional violence and abuse by police, despite the 
passage of the Prevention and Combating of Torture of Persons Act 2013. 
NGOs and South African media have also expressed concern over ill-
treatment suffered by those in psychiatric institutions, and have called for 
stricter regulation of these bodies.13  

																																																								
contains a review of the incorporation of other human rights treaties in the South African 
Constitution: at 552–5.  
8 See, eg, Human Rights Council Working Group on the Universal Periodic Review, Summary 
Prepared by the Office of the High Commissioner for Human Rights in accordance with 
Paragraph 5 of the Annex to Human Rights Council Resolution 16/21—South Africa, 13th 
sess, UN Doc A/HRC/WG.6/13/ZAF/3 (12 March 2012) [38]–[41] (‘UPR Stakeholder 
Summary—South Africa’).  
9 John Jeffrey, Address by the Deputy Minister of Justice and Constitutional Development, the 
Hon John Jeffery, MP, at the Annual General Meeting of the Hate Crimes Working Group, 
Scalabrini Centre, Cape Town, 11 February 2015 (2015) The Department of Justice and 
Constitutional Development, Republic of South Africa 
<http://www.justice.gov.za/m_speeches/2015/20150211_HateCrimes.html>. 
10 Pen International and South Africa Pen, ‘Contribution to the 13th session of the Working 
Group of the Universal Periodic Review: Submission on the Republic of South Africa’ (24 
November 2011) [5] <http://www.upr-
info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/penuprzafs132012peninternationale.pdf>.  
11 Andisiwe Makinana, ‘Secrecy Bill Creeps Closer’, City Press (online), 10 May 2015 
<http://www.news24.com/SouthAfrica/News/Secrecy-bill-creeps-closer-20150510>. 
12 Freedominfo.org, South Africa Sets Stage to Implement Secrecy Law (13 May 2015) 
<http://www.freedominfo.org/2015/05/south-africa-sets-stage-to-implement-secrecy-law/>. 
13 The Ubuntu Centre, ‘The Ubuntu Centre, South Africa Submission for: 13th Session of the 
Human Rights Council Universal Periodic Review’ [2] <http://www.upr-
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More positively, legislation to prevent human trafficking was introduced in 
2013,14 after a legislative gap was identified.15 
 
2 International Covenant on Economic, Social and Cultural Rights (ICESCR) 
 
South Africa ratified the ICESCR in 2015, and socioeconomic rights are 
protected in the South African Constitution. The Economic Commission of 
Africa has lauded South Africa’s social protection system.16 Even so, social 
and economic inequity is widespread. Poverty is entrenched among rural 
populations, and the government has been slow to act on Constitutional Court 
cases enforcing socioeconomic rights (see in further detail below, at pages 11 
to 13).  
 
South Africa has a very high incidence of HIV/AIDs infections, but it now also 
has the largest antiretroviral treatment program in the world to combat the 
disease.17 Although the government has been planning a National Health 
Insurance Scheme for four years, media coverage in 2015 suggested that the 
mechanism is facing funding shortfalls and logistical difficulties.18 
 
3 Convention on the Rights of the Child (CRC) 
 
In the late 1990s, South Africa sought to bring domestic legislation into 
harmony with the CRC.19 Despite this, the development of a comprehensive 
legislative framework that fully reflects the CRC is still underway.20 To this 
end, the Department of Women, Children and People with Disabilities co-
authored with UNICEF a ‘National Plan of Action for Children in South Africa 
2012-2017’.21 Implementation of the plan was, however, minimal, and the 
Department disbanded in 2014. Problematic legal provisions that remain in 

																																																								
info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/ucuprzafs132012ubuntucentree.pdf>.  
14 International Organization for Migration, Anti-Trafficking Bill Signed into Law in South Africa 
(6 August 2013) <http://www.iom.int/news/anti-trafficking-bill-signed-law-south-africa>. 
15 See UPR Stakeholder Summary—South Africa, UN Doc A/HRC/WG.6/13/ZAF/3, [44].  
16 A 2011 Report by the Economic Commission of Africa stated that South Africa has the 
most extensive social protection system on the continent, incorporating grants which cover a 
third of the population: Economic Commission for Africa, ‘Assessing Progress in Africa toward 
the Millennium Development Goals’ (MDG Report, 2011) 110 
<http://www.uneca.org/sites/default/files/publications/mdgreport2011_book_eng.pdf>.  
17 Avert, HIV and AIDS in South Africa (8 August 2014) <http://www.avert.org/hiv-aids-south-
africa.htm#footnote2_b732ro2>. 
18 Dayhan Eagar, ‘South Africa Can’t Lose its Nerve on Universal Health Care’, The 
Conversation (online), 7 May 2015 <http://theconversation.com/south-africa-cant-lose-its-
nerve-on-universal-health-care-40423>. 
19 See Committee on the Rights of the Child, Consideration of Reports Submitted by States 
Parties under Article 44 of the Convention—Concluding Observations of the Committee on 
the Rights of the Child—South Africa, 23rd sess, UN Doc CRC/C/15/Add.122 (22 February 
2000) [3] (‘CRC Concluding Observations’).   
20 See Shanaaz Matthews et al., ‘South African Child Gauge 2014: End the Cycle of Violence’ 
(Children’s Institute, University of Cape Town, 2014) 20. 
21 Available at National Plan of Action for Children in South Africa, UNICEF 
<http://www.unicef.org/southafrica/resources_15359.html>. 
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force include a provision that allows the virginity testing of girls over 16,22 and 
the controversial Traditional Courts Bill,23 which envisages that justice in 
some areas be meted out by traditional courts. These are fora where the 
rights of children are not well protected, and the courts are less susceptible to 
external scrutiny than other courts.24 
 
In 2000, the Committee on the Rights of the Child noted many areas where 
children’s rights were not adequately protected. It cited: 

 discrimination against vulnerable children;25  
 police brutality;26  
 issues surrounding welfare services, parental guidance and 

maintenance;27  
 the high incidence of domestic violence and abuse of children within 

the family;28  
 corporal punishment;29  
 inadequate legal protection of children with disabilities;30 and 
 the swathe of health-related problems affecting children, particularly 

those in rural communities.31  
The Committee also noted the need for greater protection of refugee and 
asylum-seeking children,32 the necessity of rehabilitating children affected by 
armed conflict during the apartheid era,33 the problem of child labour,34 and 
the prevalence of drug abuse35 and sexual exploitation.36 
 
Many of the problems noted by the Committee have been addressed by 
subsequent legislation,37 including the 2005 Children’s Act. Significantly, the 
act places tighter restrictions on harmful cultural practices. For example, s 
12(1) provides that ‘every child has the right not to be subjected to social, 
cultural and religious practices which are detrimental to his or her well-

																																																								
22 Children’s Act 2005 (South Africa) s 12(5).  
23 Traditional Courts Bill (B1–2012).	
24 For commentary, see Matthews, above n 20, 16–17. This document indicates that although 
the bill was withdrawn in 2014, Department of Justice and Correctional Services has indicated 
that the bill will return: at 16.  
25 CRC Concluding Observations, UN Doc CRC/C/15/Add.122, [18]. 
26 Ibid [21].  
27 Ibid [22]–[24].  
28 Ibid [27].  
29 Ibid [28]. 
30 Ibid [32].	
31 Ibid [29]. 
32 Ibid [35]. 
33 Ibid [36].  
34 Ibid [38].  
35 Ibid [38].  
36 Ibid [39].  
37 As an example, in 2000 the Committee on the Rights of the Child cited discriminatory laws 
relating to age of consent. At the time, it was 12 for girls and 14 for boys: see CRC 
Concluding Observations, UN Doc CEDAW/C/ZAF/CO/4, [17]. The age of consent has been 
lifted to 16 for boys and girls through the Criminal Law (Sexual Offences and Related Matters) 
Amendment Act 2007 (South Africa).  
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being.’38 Nevertheless, it licences some very problematic practices, such as 
the virginity test mentioned above. 
 
4 Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) 
 
Legislation to criminalise torture in South Africa was enacted in July 2013, 
after the UN Committee against Torture criticised South Africa for its delay in 
ensuring domestic implementation of the CAT.39 Despite the passage of the 
legislation, however, prosecutions for assault or the torture of criminal 
suspects and prisoners appear to be rare. Carolyn Raphaely suggests that 
 

neither the Torture Act, nor the Constitutional obligation to promote and protect the 
human dignity of all prisoners, appear to have made a tad of difference to those 
entrusted with their care.40  

 
Responding to ill-treatment in prisons is  difficult given the fact that South 
Africa’s prison oversight body is funded by the body it is mandated to 
oversee.41 Additionally, Raphaely argues that it does not have the resources, 
capacity or investigative skills to carry out its mandate effectively.42 
 
Continued allegations of prison-related torture and violence occurring in 
2014,43 as well as reports of widespread police violence in South Africa,44 
suggest that the Prevention and Combating of Torture of Persons Act45 has 
not substantially reduced violence by police or in prisons.   
 
The Committee against Torture’s Concluding Observations on South Africa’s 
periodic report in 2006 also cite concern over: 

 ill-treatment and lack of rights suffered by those detained in 
repatriation centres;46  

 deaths in detention;47  
 health conditions in prison (including the high rate of HIV/AIDS) and 

the conditions of pre-trial detention;48 
																																																								
38 Children’s Act 2005 (South Africa) s 12(1). 	
39 In 2006, the Committee against Torture commented that it was ‘concerned with regard to 
the absence of a specific offence of torture, as well as of a definition of torture, in the State 
party’s criminal law, more than seven years after the Convention entered into force’: see 
Committee against Torture, Consideration of Reports Submitted by States Parties under 
Article 19 of the Convention—Conclusions and Recommendations of the Committee against 
Torture—South Africa, 37th sess, UN Doc CAT/C/ZAF/CO/1 (7 December 2006) [13] (‘CAT 
Concluding Observations’).  
40 Carolyn Raphaely, Fish Rot from the Head (20 March 2014) Open Security 
<https://www.opendemocracy.net/opensecurity/carolyn-raphaely/fish-rot-from-head>. 
41 Ibid 
42 Ibid.  
43 Ibid. 
44 David Smith, ‘South Africa Reports of Police Brutality more than Tripled in the Last 
Decade’, The Guardian (online), 23 August 2013 
<http://www.theguardian.com/world/2013/aug/22/south-africa-police-brutality-increase>;  
45 Prevention and Combating of Torture of Persons Act 2013 (South Africa).	
46 CAT Concluding Observations, UN Doc CAT/C/ZAF/CO/1, [16]. 
47 Ibid [20]. 
48 Ibid [22]. 
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 violence against women;49  
 human trafficking;50 and  
 corporal punishment in schools.51 

The Observations end with a request for more information on any other laws, 
measures, and initiatives within South Africa relating to the implementation of 
CAT.52 
 
5 International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD) 
 
While legislation has been enacted in South Africa to combat segregation and 
racial discrimination,53 the absence of legislation targeting hate crimes 
remains a prominent gap.54  
 
In its last set of Concluding Observations (issued in 2006), the UN Committee 
on the Elimination of Racial Discrimination noted with appreciation the various 
legislative and Constitutional provisions designed to combat racial 
discrimination in South Africa. Nevertheless, it suggested that greater 
measures need to be undertaken to combat de facto segregation, given the 
legacy of apartheid and the entrenched discrimination that this produced.55 
The Committee requested more information from South Africa on what it was 
doing to ensure that all traces of implicit segregation were eradicated.56 The 
Committee expressed its concern with the frequency of hate crimes and hate 
speech, and recommended enacting legislative measures to redress these.57 
The necessity of combating hate crimes was also raised in the second cycle 
of South Africa’s UPR, and in 2014, government officials and civil society 
representatives continued discussions on a draft hate crimes policy 
document.58 The Committee on the Elimination of Racial Discrimination also 
highlighted how vulnerable ethnic groups often do not have equal enjoyment 
of socioeconomic rights,59 that women in these groups are the most common 

																																																								
49 Ibid [23].  
50 Ibid [24].  
51 Ibid [25]. 
52 Ibid [28].  
53 Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted 
by States Parties under Article 9 of the Convention—Concluding Observations of the 
Committee on the Elimination of Racial Discrimination—South Africa, 69th sess, UN Doc 
CERD/C/ZAF/CO/3 (19 October 2006) [7] (‘CERD Concluding Observations’).  
54 The South Africa Human Rights Commission has cited an ‘urgent need to address hate 
crimes through legislation’: South Africa Human Rights Commission, ‘NHRI Written 
Submission to the Universal Periodic Review (UPR) Mechanism’ (28 November 2011) 
<http://www.upr-info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/sahrcuprzafs132012southafricanhumanrightscommissione.pdf>; see also Urgent 
Need for Specific Hate Crimes Legislation in South Africa (8 February 2015) Out 
<http://www.out.org.za/index.php/what-s-hot/news/372-urgent-need-for-specific-hate-crimes-
legislation-in-south-africa>. 
55 CERD Concluding Observations, UN Doc CERD/C/ZAF/CO/3, [13]. 
56 Ibid. 
57 Ibid [14] 
58 Amnesty International, ‘Amnesty International Report 2014/15: The State of the World’s 
Human Rights’ (2015) 335 <https://www.amnesty.org/en/documents/pol10/0001/2015/en/>. 
59 CERD Concluding Observations, UN Doc CERD/C/ZAF/CO/3, [15]. 
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victims of violence,60 and that there is a higher rate of HIV/AIDs among these 
communities.61  
 
Finally, the Committee expressed its concern about allegations of ill-
treatment, including extortion, of documented and undocumented non-citizens 
by law enforcement officials.62 
 
6 Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) 
 
Both the UN Committee on the Elimination of Discrimination against Women 
and Amnesty International have described South Africa’s legislative 
framework on women’s rights as progressive.63 Lisa Gerntholtz, the Executive 
Director of Human Rights Watch’s Women’s Rights Division, called it ‘world 
class’.64 Implementation of legislation, however, continues to be obstructed by 
lack of capacity and political will.65 The legislation has failed to effectively 
protect women against sexual abuse and gender violence. 66 
 
In its Concluding Observations issued in 2011, the Committee on the 
Elimination of Discrimination against Women expressed concern relating to 
existing discriminatory customary practices relating to marriage and family 
relations—including polygamy67—which are supported by South Africa’s 
legislative framework. It also made reference to the Traditional Courts Bill,68 
and the provision of the Children’s Act 2005 permitting virginity testing of girls 
over 16 years old, discussed above.69 Citing a more general and entrenched 
problem, the Committee noted the ‘persistence of patriarchal attitudes and 
deep-rooted stereotypes concerning women’s roles and responsibilities that 
discriminate against women and perpetuate their subordination within the 
family and society.’70 A slew of other serious problems were identified by the 
Committee, including:  

																																																								
60 Ibid [16].  
61 Ibid [20].		
62 Ibid [23].  
63 Committee on the Elimination of Discrimination against Women, Concluding Observations 
of the Committee on the Elimination of Discrimination against Women—South Africa, 48th 
sess, UN Doc CEDAW/C/ZAF/CO/4 (5 April 2011) [5] (‘CEDAW Concluding Observations’). 
64 Liesl Gerntholtz, An End to Violence against Women Starts with SA’s Boys and Men (10 
February 2013) Human Rights Watch <http://www.hrw.org/news/2013/02/10/end-violence-
against-women-starts-sa-s-boys-and-men>. 
65 Amnesty International, ‘South Africa: Amnesty International Submission to the UN 
Universal Periodic Review’ (28 November 2011) 1 <http://www.upr-
info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/aiuprzafs132012amnestyinternationale.pdf>.  
66  International Commission of Jurists, ‘International Commission of Jurists (ICJ) Submission 
to the Universal Periodic Review of South Africa’ (November 2011) 4 <http://www.upr-
info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/icjuprzafs132012internationalcommissionofjuristse.pdf>. 
67 CEDAW Concluding Observations, UN Doc CEDAW/C/ZAF/CO/4, [41].  
68 Ibid [16]. 
69 Ibid [22]. See also the discussion under ‘Convention on the Rights of the Child’, above. 
70 Ibid [20]. 
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 the suggestion that South Africa is a country of origin, transit, and 
destination of trafficking victims and the lack of information 
surrounding this;71  

 teenage pregnancies and the harassment and sexual abuse suffered 
in schools;72  

 maternal mortality rates and the prevalence of AIDs in pregnant 
mothers;73  

 corrective rape of lesbian women;74 and  
 the disadvantaged position of women in rural and remote areas.75 

 
A bill for gender equality was passed by Parliament in 2014 (Women 
Empowerment and Gender Equality Bill 2014). The Bill mandated that 
employers must ensure 50% of staff are women. The Bill lapsed in 2015, after 
stakeholders complained that the provisions were ‘unworkable’.76 
 
7 Convention on the Rights of Persons with Disabilities (CRPD) 
 
South Africa does not have comprehensive disability legislation that deals with 
matters relating to disability or with persons with disabilities—instead, 
disability-related provisions are scattered through other legislation.77  From 
2013 to 2014, the UN Partnership to Promote the Rights of Persons with 
Disabilities funded a program titled ‘Accelerating the Implementation of the 
UNCRPD in South Africa’, which was run by South Africa’s Department of 
Women, Children, and People with Disabilities in partnership with the UN 
Country Team of South Africa. According to a document produced by this 
team, ‘a wide range of stakeholders have called for a disability-specific 
legislation that will provide the umbrella for more effective mainstreaming of 
disability issues in other laws as well as policies.’ It continues:  
 

[t]here is currently however no consensus either in the disability sector or within 
government on the exact format and purpose of the disability-specific legislation, and it 
has been agreed that the legislative audit to determine compliance of existing laws and 
policies first be concluded.78  

 
As noted above, the Department of Women, Children and Disabilities was 
disbanded in 2014, with responsibility for disability matters transferred to the 
Department of Social Development—a move criticised by disability activists in 

																																																								
71 Ibid [27]. The Committee stated that it is ‘concerned at the State party’s failure to address 
the root causes of trafficking and prostitution, including poverty, which impedes the State 
party’s efforts to address these issues in a serious way.’ 
72 Ibid [31]. 
73 Ibid [35].  
74 Ibid [39]. 
75 Ibid [37].  
76 Wyndham Hartley, ‘Parliament Allows Bill for 50% Women Staff to Lapse’, BD Live (online), 
14 May 2015 <http://www.bdlive.co.za/national/law/2015/05/14/parliament-allows-bill-for-50-
women-staff-to-lapse>. 
77 Ilza Grobbelaar-du Plessis and Chazanne Grobler, ‘South Africa’ [2013] African Disability 
Rights Yearbook 207, 315. See <http://www.pulp.up.ac.za/pdf/2013_07/2013_07.pdf>. 
78 UN Partnership to Promote the Rights of Persons with Disabilities, ‘Accelerating the 
Implementation of the UNCRPD in South Africa’ (Project Document, 15 March 2013) 3 
<http://mptf.undp.org/factsheet/project/00085929>.  
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the country.79 No independent monitoring mechanism for disability rights 
exists in South Africa.80 
 

D Independent Bodies to Monitor and Scrutinise Rights Enforcement 
 
The South African Constitution establishes the offices of:  

 the Public Protector; 
 the South African Human Rights Commission; 
 the Commission for the Promotion and Protection of the Rights of 

Cultural, Religious and Linguistic Communities; 
 the Commission for Gender Equality; 
 the Auditor-General; 
 the Electoral Commission; and 
 the Independent Authority to Regulate Broadcasting.  

These are collectively known as the Chapter 9 Institutions. 
 

E How Effective are the Monitoring Bodies? 
 
The Chapter 9 Institutions suffer from a lack of government support.81 They 
have been criticised for failing to make use of their powers.82 Their operations 
are not well-integrated within South African society: a high proportion of 
citizens do not know of the existence of the Chapter 9 Institutions, what 
purpose or function they serve, or how to access them.83 The independence 
of the organisations has also been impugned. They are funded by state 
departments,84 and Commissioner and staff appointments are made by a 
Parliament dominated by one political party (the Africa National Congress, or 
ANC).85 In 2011, the former Public Protector Lawrence Mushwana, was 
widely criticised for his refusal to investigate the ANC in connection with 11 
million rupees of taxpayers money being funnelled into ANC coffers because 
his mandate did not cover investigation of non-state entities.86 President 

																																																								
79 President Zuma Considers Concerns from Disability Activists (27 June 2014) The 
Presidency, Republic of South Africa 
<http://www.thepresidency.gov.za/pebble.asp?relid=17608>. 
80 The Ubuntu Centre, above n 13, 1. 
81 ‘JS3’, ‘Joint Submission to the UN Universal Periodic Review’ (28 November 2011) 
<http://www.upr-info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/js3uprzafs132012jointsubmission3e.pdf>. 
82 Thomas Keil, ‘Supporting Constitutional Democracy in South Africa: A Study in the 
Effectiveness of Three Chapter 9 Institutions’ (Twente Centre for Studies in Technology and 
Sustainable Development, 28 December 2010) 9. 
83 Human Science Research Council, ‘Final Report: Assessment of the Relationship between 
the Chapter 9 Institutions and Civil Society’ (2007), cited in Valeska Langeveldt, ‘The Chapter 
9 Institutions in South Africa’ (Briefing Paper 287, Southern Africa Catholic Bishops’ 
Conference Parliamentary Liaison Office, April 2012) 2.  
84 Human Science Research Council, ‘Final Report: Assessment of the Relationship between 
the Chapter 9 Institutions and Civil Society’ (2007), cited in Langeveldt, above n 83, 2. 
85 John C Mubangizi, ‘Some Reflections on Two Decades of Human Rights Protection in 
South Africa: Lessons and Challenges’ (2014) 22 African Journal of International and 
Comparative Law 512, 520.  
86 See Langeveldt, above n 83, 2.  
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Zuma delivered a speech in 2011 entitled ‘Chapter 9 Institutions Don’t Exist to 
Attack the Government’.87  
 
Corruption within all branches of South African government is widespread, 
and has involved the President, members of its Parliament, senior 
government advisers and a National Police Chief.88 The Chapter 9 Institutions 
have had some successes however. In 2011 the Public Protector was 
successful in removing two Cabinet Ministers from public office for corruption 
and misuse of public funds, and the suspension of the Police Commissioner.89 
In 2015, she made an adverse finding against President Zuma for his alleged 
misuse of public funds:90 Zuma used AUD27 million of taxpayer money to 
fund what was deemed to be a ‘security upgrade’ to his home. The Public 
Protector found that he had ‘unduly benefited’ from the improvements. In 
response to the findings, President Zuma appointed the Police Minister, 
Nkosinathi Nhleko, to investigate the matter. Nhleko released his findings in 
May 2015. His report concluded that the President’s home upgrades—
including a swimming pool, chicken run, visitors’ centre and amphitheatre—
were all vital security features.91 
 

F Cause of Action in Domestic Legislation? 
 
Human rights-related claims in South Africa are justiciable under its Bill of 
Rights. South Africa’s Constitutional Court is the highest forum for the hearing 
of rights-related claims.92 
 

G How Effective is the Cause of Action? 
 
The Constitutional Court has been willing to engage with, and strike down 
laws on highly politicised issues since even before the Final Constitution 
came into effect. Its first significant human rights case, S v Makwanyane, was 
decided while the interim Constitution was in operation in 1995. The Court has 
made several robust judgments to compel the government to recognise 

																																																								
87 Jacob Zuma, Chapter 9 Institutions Don’t Exist to Attack Govt – Jacob Zuma (25 November 
2011) Politicsweb 
<http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71654?oid=268955&sn=D
etail&pid=71654>. 
88 See Mubangizi, above n 85, 529 for a brief summary of some major recent cases. 
89 See, eg, Nickolaus Bauer, ‘Zuma Wields the Axe “For the Good of SA”’, Mail and Guardian 
(online), 24 October 2011 <http://mg.co.za/article/2011-10-24-zuma-wields-the-axe-for-good-
of-sa>. 
90 ‘Zuma “Will Not Pay Back the Money”’, SABC (online), 11 March 2015 
<http://www.sabc.co.za/news/a/2362d100479afdcb8056e642d945d4b0/Zumaundefinedwillun
definednotundefinedpayundefinedbackundefinedtheundefinedmoney-20151103>.  
91 RDM News Wire, ‘Zuma Pool Makes a Fool of Police Minister – Corruption Watch’, 
Sowetan Live (online) <http://www.sowetanlive.co.za/news/2015/05/29/zumas-pool-makes-a.-
fool-of-police-minister---corruption-watch>. See also Siobhàn O’Grady, ‘“The Pool is for Fire 
Safety,” and Other Excuses for Remodeling Jacob Zuma’s Mansion’, Foreign Policy (online) 
<http://foreignpolicy.com/2015/05/28/the-pool-is-for-fire-safety-and-other-excuses-for-
remodeling-jacob-zumas-mansion/>.	
92 Constitution of the Republic of South Africa Act 1996 (South Africa) s 167.  
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universal rights. It has been particularly active in the enforcement of 
socioeconomic rights.93 Notable cases include: 

 S v Makwanyane:94 held that the death penalty was unconstitutional 
because it violated the right to human dignity, the right to life, the 
right not to be subjected to cruel, inhuman or degrading punishment 
or treatment, and the right to equal protection before the law.95 

 Grootboom:96 held that the government is obliged to provide access 
to adequate alternate housing for squatters who had been forced to 
move under a government program. 

 Treatment Action Campaign:97 compelled the government to plan 
and implement a program for the prevention of the transmission of 
mother-to-child HIV throughout the country. 

 Khosa:98 held that non-national permanent residents were entitled to 
social assistance, based on the constitutional obligation to provide 
access to social assistance to everyone. 

 Brink v Kitshoff: 99 struck down a section of the Insurance Act 1944 
which applied in a discriminatory fashion to married women by 
comparison with married men.  

 National Coalition for Gay and Lesbian Equality v Minister of Home 
Affairs:100 decriminalised sodomy on the basis that it discriminates 
against homosexual men.  

 Mohamed v President of the Republic of South Africa:101 held that 
extradition to a country where a person may face the death penalty is 
unconstitutional. 

 
Although commentators have lauded the delicacy with which the Court has 
balanced judicial activism and respect for the executive,102 the South African 

																																																								
93 See Avinash Govindjee, ‘Adjudication of Socio-Economic Rights by the Constitutional Court 
of South Africa: Walking the Tightrope between Activism and Deference?’ (2013) 25 National 
Law School of India Review 62, and Mariette Brennan, ‘To Adjudicate and Enforce Socio-
Economic Rights: South Africa Proves that Domestic Courts are a Viable Option’ (2009) 9 
Queensland University of Technology Law and Justice Journal 64. In Soobramoney v Minister 
of Health (KwaZulu-Natal) [1998] 1 SA 765 (Constitutional Court), the Court recognised that 
socioeconomic rights are a state responsibility and are judicially enforceable: see Eric C 
Christiansen, ‘Adjudicating Non-Justiciable Rights: Socio-Economic Rights and the South 
African Constitutional Court’ (2007) 38 Columbia Human Rights Law Review 321, 361.  
94 S v Makwanyane [1995] 3 SA 391. 
95 See Rassie Malherbe, ‘Advancing Social Change: Recent Human Rights Developments in 
South Africa’ [2003] Journal of South African Law 432, 445.  
96 Government of the Republic of South Africa v Grootboom [2001] 1 SA 46 (Constitutional 
Court).  
97 Minister of Health and Others v Treatment Action Campaign and Others [2002] 5 SA 721 
(Constitutional Court).  
98 Khosa v Minister of Social Development [2004] 6 SA 505 (Constitutional Court). See 
Govindjee, above n 93, 73. 
99 Brink v Kitshoff  [1996] 4 SA 197 (Constitutional Court).  
100 National Coalition for Gay and Lesbian Equality v Minister of Justice [1999] 1 SA 6 
(Constitutional Court). 
101 Mohamed v President of the Republic of South Africa [2001] 3 SA 893 (Constitutional 
Court).  
102 See Theunis Roux, ‘Legitimating Transformation: Political Resource Allocation in the 
South African Constitutional Court’ (2003) 10(4) Democratization 92, 93; Govindjee, above n 
93. 
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government has been reluctant to act on the Constitutional Court’s decisions. 
For example, the decision in Grootboom did ‘little to change the social 
conditions of the complainants. More than five years after the decision, most 
of the complainants were still located in crowded, unsanitary conditions on the 
periphery of a sports field’.103 With respect to Treatment Action Campaign, the 
South African government only rolled out a national drug treatment program to 
address HIV after the plaintiffs launched contempt of court proceedings 
against it for not acting on the orders imposed.104  
 
H Use of Individual Complaints Procedures and Number of Communications 

 
There have been just two individual communications submitted from citizens 
in South Africa, both under the ICCPR Optional Protocol.  
 
In Prince v South Africa (2006),105 Prince was barred from admission to the 
Law Society of the Cape of Good Hope on the basis of his cannabis use, 
which he argued was central to his religion as a Rastafari. He argued that the 
failure of South African legislation to make an exemption for bona fide 
Rastafarian use of cannabis constituted a violation of fundamental rights. The 
Human Rights Committee disagreed. The failure to grant an exemption for 
Rastafari religious use of cannabis was considered proportionate and 
necessary to protect the fundamental rights of others, given the harmful 
effects of the drug.  
 
In McCallum v South Africa (2008),106 McCallum had spent time as a prisoner 
in a maximum-security facility. In 2005, among a group of other prisoners, he 
was tortured and raped, then isolated from any contact with his family, a 
lawyer, or medical services. Subsequent requests for HIV testing were denied 
and the incident was never investigated. South Africa did not reply to five 
requests from the UN Human Rights Committee to respond to the allegations. 
The Committee found breaches of art 7, alone and read in conjunction with art 
2(3), and also art 10(1) of the ICCPR. According to the Committee, South 
Africa was under an obligation to provide McCallum with an effective remedy, 
including a thorough and effective investigation of his claims, prosecution of 
those responsible, and full reparation. South Africa was also held to be under 
an obligation to prevent similar violations in the future.  
 
In relation to follow up on McCallum’s case, a Department of Correctional 
Services Ministerial spokesperson said in 2014 that ‘the investigation into this 
case by the relevant agencies is at an advanced stage’ (the attack took place 
in 2005). None of the wardens implicated have been dismissed,107 although a 

																																																								
103 Brennan, above n 93, 79.  
104 Ibid 80.  
105 Human Rights Committee, Views: Communication No 1474/2006, 91st sess, UN Doc 
CCPR/C/91/D/1474/2006 (14 November 2007) (‘Prince v South Africa’).   
106 Human Rights Committee, Views: Communication No 1818/2008, 100th sess, UN Doc 
CCPR/C/100/D/1818/2008 (2 November 2010) (‘McCallum v South Africa’).  
107 Raphaely, above n 40. 
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2012 report suggested that four had been charged.108 Another mass beating 
and torture incident occurred at the same prison in March 2014, 
demonstrating the continued existence of a culture of ill-treatment and 
impunity on the part of officers.109 A class action involving over 100 inmates 
has now been filed.110  
 
IV REVIEW OF THE STATE BY THE UPR AND SPECIAL PROCEDURES 
 

A The Universal Periodic Review 
 
South Africa appeared before the UPR in April 2008, and again in May 2012. 
Its next appearance is scheduled for January 2017. The focus of this analysis 
will be on the outcomes of the second periodic review of South Africa.  
 
South Africa’s National Report to the Working Group on the UPR focused 
predominantly on socioeconomic rights. This is reflected in the five national 
priorities identified by the South African government in the Report: jobs, 
health, education, addressing corruption and crime, and rural development, 
land reform, and food security.111 Like most national reports, it glosses over 
many rights violations and fails to mention others. Although the National 
Report addresses xenophobia in some detail, violence is only obliquely 
referred to in the phrase, ‘xenophobic incidents’. The Report seems muted, 
and designed to emphasise areas where South Africa can demonstrate 
reform.112  
 
The language used by South Africa in its state presentation to the UPR in 
2012 drew heavily on its legacy of apartheid and the difficulties associated 
with reform—the language was highly aspirational, and the presentation 
concluded with a quote from Nelson Mandela.  
  
South Africa received 151 recommendations. In its response, it grouped these 
recommendations into ten thematic categories.113 Many recommendations 
addressed the area of socioeconomic rights, including public health (including 
HIV/AIDS), education, fighting corruption and crime, food security, social 
inequality, as well as the implementation of the Millennium Development 
Goals (there were 40 recommendations on socioeconomic rights in total, of 

																																																								
108 Mandy de Waal, ‘Justice a Long Time Coming after PE Prison Torture’, Daily Maverick 
(online), 3 April 2012 <http://www.dailymaverick.co.za/article/2012-04-03-justice-a-long-time-
coming-after-pe-prison-torture/#.VRSoo7qJf8s>. 
109 Raphaely, above n 40. 
110 Ibid.	
111 Human Rights Council Working Group on the Universal Periodic Review, National Report 
Submitted in accordance with Paragraph 5 of the Annex to Human Rights Council Resolution 
16/21—South Africa, 13th sess, UN Doc A/HRC/WG.6/13/ZAF/1 (7 March 2012) [46].	
112 Ibid [40]. 
113 Human Rights Council, Report of the Working Group on the Universal Periodic Review—
South Africa—Addendum: Views on Conclusions and/or Recommendations, Voluntary 
Commitments and Replies Presented by the State under Review, 21st sess, UN Doc 
A/HRC/21/16/Add.1 (18 September 2012) 2. 	
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which 12 related to HIV/AIDS).114 Additionally, many recommendations 
focused on socioeconomic rights for vulnerable portions of the population, 
including women, children, the elderly, and those with disabilities.115 Although 
they were grouped in separate categories for the purposes of South Africa’s 
response, a strikingly large number of recommendations focusing on 
measures to combat gender-based violence, sexual violence, and violence on 
the basis of sexual orientation.116 Similarly noteworthy is the set of 
recommendations focused on freedom of information, and expressing concern 
over South Africa’s controversial Protection of State Information Bill (11 
recommendations).117 Seventeen recommendations suggested the ratification 
of outstanding international human rights instruments,118 while there was also 
a marked focus on the elimination of racism and xenophobia, as well as 
broader recommendations focused on social inclusion and equality of 
treatment.  
 
South Africa indicated its acceptance of 120 recommendations from the 
second cycle. It did not address 17 recommendations,119 and either ‘did not 
accept’, or outright rejected 14 recommendations in total.120 Most of the 
recommendations that South Africa did not accept related to freedom of 
information and the proposed passage of the Protection of State Information 
Bill. It also did not accept a recommendation from Norway requesting it 
ensure that the Traditional Courts Bill does not violate South Africa’s 
constitution or international obligations in the area of women’s rights and 
gender equality.121  
 
In its explanation of why it was not accepting recommendations relating to 
freedom of information, South Africa highlighted art 19 of the ICCPR, and 

																																																								
114 South Africa has allocated 39 recommendations under the title: ‘Promotion, protection and 
fulfilment of Economic, Social and Cultural Rights and the attainment of the MDGs’: see 
Human Rights Council, Report of the Working Group on the Universal Periodic Review—
South Africa—Addendum: Views on Conclusions and/or Recommendations, Voluntary 
Commitments and Replies Presented by the State under Review, 21st sess, UN Doc 
A/HRC/21/16/Add.1 (18 September 2012) annex A (‘South Africa UPR Addendum Annex A’). 
Zimbabwe also put forward one recommendation on socioeconomic rights which it did not 
address—to ‘consolidate economic initiatives aimed at empowering its people, especially 
those who were underprivileged under the Apartheid system’: see UPR Info, 
‘Recommendations and Pledges: South Africa (Second Review, Session 13)’ (2012) 
<http://www.upr-info.org/sites/default/files/document/south_africa/session_13_-
_may_2012/recommendationstosouthafrica2012.pdf>. 
115 See South Africa UPR Addendum Annex A, UN Doc A/HRC/21/16/Add.1 for the thematic 
cluster entitled ‘Empowerment and Protection of Vulnerable Groups: Marginalization, Social 
Exclusion and Economic Disparities’.  
116 See ibid.  
117 UPR Info, above n 114, 6–7.   
118 Slovakia also suggested that South Africa ‘[a]ccede to the Agreement on Privileges and 
Immunities of the ICC’: ibid 2.  
119 See ibid.   
120 Ibid.  
121 This recommendation was not accepted on the basis that the matter was still ‘under 
national consultation and dialogue’: see Human Rights Council, Report of the Working Group 
on the Universal Periodic Review—South Africa—Addendum: Views on Conclusions and/or 
Recommendations, Voluntary Commitments and Replies Presented by the State under 
Review, 21st sess, UN Doc A/HRC/21/16/Add.1 (18 September 2012) annex B.  
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stated that ‘the right to freedom of expression and access to information may 
be limited, provided such limitation is provided by law and is necessary for the 
protection of national security.’122 It claimed that the primary purpose of the 
Protection of State Information Bill was not to ‘regulate or interfere in any way 
with the media or access to information, but rather to amend current statutes 
not consistent with the Constitution.’123 It did not identify these statutory 
inconsistencies. As noted above, President Zuma refused to sign the Bill into 
law in September 2013. As at mid 2015, the State Security Minister is drafting 
regulations to implement an amended Bill.  
 
The only recommendation explicitly rejected by South Africa was a 
recommendation by Canada that it ‘[i]nvestigate all allegations of sexual 
exploitation and abuse by South African peacekeepers.’124 South Africa 
responded: ‘In view of the political gravity of this exaggerated allegation, the 
South African government has decided to reject this allegation and take the 
matter up bilaterally with the Canadian government at a political level.’125 
 

B Interaction with Special Procedures 
  
South Africa issued an open invitation to all thematic special procedures in 
2003. To date, it has had the following visits:  

 Special Rapporteur on the adverse effects of toxic and dangerous 
products (1997); 

 Special Rapporteur on contemporary forms of racism (1998); 
 Special Rapporteur on the independence of judges and lawyers (2000); 
 Special Rapporteur on the sale of children, child prostitution and child 

pornography (2002); 
 Special Rapporteur on indigenous people (2005); 
 Working Group on arbitrary detention (2005); 
 Special Rapporteur on human rights while countering terrorism (2007); 
 Special Rapporteur on adequate housing (2007); 
 Working Group on mercenaries (2010);  
 Special Rapporteur on migrants (2011); and 
 Special Rapporteur on food (2011). 

 
The Special Rapporteur on violence against women was scheduled to visit 
South Africa between 24 Feb and 6 March 2015, but the visit has been 
postponed by the government, with new dates to be confirmed. 
 
Visits have been requested but not granted by the Special Rapporteur on 
extrajudicial, summary or arbitrary executions (2008); the Special Rapporteur 

																																																								
122 Ibid. See the comments on Recommendations 124.97 to 124.107.  
123 Human Rights Council, Report of the Working Group on the Universal Periodic Review—
South Africa, 21st sess, UN Doc A/HRC/21/16 (9 July 2012) [116]. 
124 Human Rights Council, Report of the Working Group on the Universal Periodic Review—
South Africa—Addendum: Views on Conclusions and/or Recommendations, Voluntary 
Commitments and Replies Presented by the State under Review, 21st sess, UN Doc 
A/HRC/21/16/Add.1 (18 September 2012) annex C—see the response to Recommendation 
124.96. 
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on racism (requested in 2008, 2010, 2011 and 2012); the Independent Expert 
on the environment (requested 2013); the Special Rapporteur on the human 
right to safe drinking water and sanitation (requested 2015); the Special 
Rapporteur on hazardous substances and wastes (requested 2015); and the 
Special Rapporteur on extreme poverty (2015).  
 

V NGO ASSESSMENTS  
 
The South African legislative and constitutional rights framework is rarely 
criticised by NGOs. On the other hand, NGOs frequently cite concerns over 
human rights violations, policy gaps, and problems with implementing the 
existing legislative framework. The issues emerging from the NGO 
submissions to South Africa’s UPR are varied, commenting on everything 
from the high incidence of murder of witches126 to problems in children’s 
health.127 From the major NGOs who have issued reports on South Africa’s 
recent performance—Amnesty International and Human Rights Watch—some 
common issues, as well as positive developments, emerge:  

 the government’s failure to guarantee basic social and economic 
rights. In 2012, police killed 34 miners striking over pay conditions at 
a platinum mine at Marikana;128 

 inability to curb police violence;129 
 the mistreatment of refugees, asylum seekers and migrants by 

government officials, and the government’s inability to prevent 
xenophobic attacks against members of these groups.130 The 
government did grant more rights to Zimbabwe nationals in South 
Africa in 2014 via the Zimbabwe Special Dispensation Permit of 
2014;131   

 the high instance of hate crimes against LGBT people. Recently, 
however, NGO representatives have praised the government for its 
‘significant progress [in this area] including the establishment of a 
national task force that has in the last year shown the political will 
and garnered resources to begin to address the problem’;132 and 
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 the issue of HIV and maternal health. As well as launching a new 
five-year strategic plan for HIV and AIDs in 2011,133 the government 
has announced access to free and lifelong anti-retroviral treatment 
for all pregnant women living with HIV.134    

 
Despite progress in some areas, NGOs point to a degeneration of institutions 
of government and accountability, and a climate of impunity that is developing 
among state officials, and those others who act on behalf of government 
bodies.135 The effective implementation of rights based legislation depends on 
the accountability and legitimacy of state officials. Related to this, NGOs say 
there is increasing harassment on the part of the government of civil rights 
defenders and government critics.136  
 
As noted above, corruption is one of the most frequently cited problems in the 
country. Amnesty International has reported that 
 

the Office of the Public Protector and its Director, Thuli Mandonsela, faced sustained 
pressure amounting to intimidation by members of the government in connection with 
the oversight body’s investigation and report on the improper use of public funds by the 
President at his home in KwaZulu-Natal Province.137  

 
Finally, NGOs point to growing social and economic inequalities.138 
 

VI RIGHTS RITUALISM 
 
The constitutional and legislative framework for human rights protection in 
South Africa is comparatively strong. The country has undertaken many 
initiatives to ensure that there is a strong framework for human rights in the 
country which captures the principles contained in the core human rights 
treaties. Despite this, implementation in some areas is lagging. Within South 
Africa, the enjoyment of human rights is hindered in a few important respects.  
 
First, the legacy of apartheid and social segregation has been difficult to 
overcome. A spate of hate crimes in Durban in 2015 against foreign nationals 
can be considered a contemporary reflection of the racially-motivated violence 
which characterised South Africa’s apartheid years.139 The South African 
government has been criticised for its failure to do more, and for dissociating 
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the violence from its xenophobic undertones.140 The Small Business Minister, 
Lindiwe Zulu, was reported as saying that ‘[f]oreigners need to understand 
that they are here as a courtesy and our priority is to the people of this country 
first and foremost’.141 Statements such as this conflict with South Africa’s 
commitment to principles of non-discrimination both within its legislation and 
in international fora. The government’s reluctance to acknowledge the racial 
character of the violence demonstrates unwillingness to engage with the issue 
of discrimination as a problem within the country. Its formal commitment to 
anti-discrimination legislation, coupled with its failure to acknowledge the 
racism inherent in attacks against foreigners as they are occurring within the 
country, is an instance of ritualism.   
 
Secondly, the Committee on the Elimination of Discrimination against Women 
has commented on the persistence in South Africa of deep-rooted stereotypes 
subordinating women and girls,142 and customary beliefs that manifest in 
discriminatory laws against women.143 Many women have also been attacked 
on the basis of their sexual orientation in South Africa.144  
 
A third problem is the persistence of social and economic inequality, and 
associated widespread poverty. The South African Constitutional Court has 
had an important role in advancing socioeconomic rights through cases that 
have, for example, ordered the government to remove restrictions placed on 
the availability of antiretroviral drugs in the context of mother-to-child 
transmission of HIV.145 However, many basic rights such as the right to 
housing, employment, and clean water are not protected in reality.  
 
A fourth factor limiting the realisation of rights in South African society is 
widespread corruption, affecting even the Office of the President.146 The 
President’s refusal in 2015 to accept the findings of the Public Protector in 
relation to misspent public funds evince a ritualistic understanding of the role 
of independent accountability mechanisms. The President did not accept the 
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finding of the Constitutionally mandated Public Protector, opting to order his 
own review that released findings in his favour.  
 
Internationally, South Africa’s increasing ambivalence towards human rights 
has been reflected by its recent behaviour in the Human Rights Council,147 
and its support of oppressive regimes.148 South Africa has been criticised for 
voting against a Security Council resolution condemning human rights abuses 
in Myanmar,149 opposing strong Human Rights Council action on Darfur and 
Sudan,150 and supporting a resolution at the Human Rights Council that uses 
a reductive definition of ‘family’ that undermines diversity.151 In these respects, 
South Africa may be considered to be moving away from rights ritualism and 
towards a more overtly hostile attitude. 
 

 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 

																																																								
147 See Eduard Jordaan, ‘South Africa and the United Nations Human Rights Council’ (2014) 
36 Human Rights Quarterly 90; Eduard Jordaan, ‘South Africa and Abusive Regimes at the 
UN Human Rights Council’ (2014) 20 Global Governance 233.  
148 Michael Gerson, ‘The Despots’ Democracy’, The Washington Post (online), 28 May 2008 
<http://www.washingtonpost.com/wp-
dyn/content/article/2008/05/27/AR2008052702556.html>.  
149 Jordaan, ‘South Africa and the United Nations Human Rights Council’, above n 147, 101. 
150 Ibid 104. 
151 Graeme Reid, ‘South Africa Takes a Step Backwards’, City Press (online), 7 July 2014 
<http://www.news24.com/Archives/City-Press/SA-takes-a-step-backwards-20150429>.	



	 21

ADDENDUM: STATUS OF INTERNATIONAL HUMAN RIGHTS TREATIES 
 

Treaty Date of signature, 
ratification or accession 

Reservations / Declarations? 

ICCPR 
 
 
First OP  
 
 
Second OP152 
(Death 
Penalty) 

Ratification 10.12.98 
 
 
Accession 28.08.02 
 
 
Accession 28.08.02 

No reservations  
 
 
No reservations 
 
 
No reservations 

ICESCR 
 
 
 
 
 
 
OP 
 
OP Art 11 
inquiry 
procedure 

Ratification 18.01.15 
 
 
 
 
 
 
Not signed 
 
No 

No reservations 
Declaration that the government ‘will give 
progressive effect to the right to education, as 
provided for in art 13(2)(a) and art 14, within 
the framework of its National Education Policy 
and available resources.’ 
 
 

CRC 
 
 
OP 1153 
 
 
OP 2154 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Ratification 16.06.95 
 
 
Accession 30.06.03 
 
 
Ratification 24.09.09 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Not signed 
 

No reservations 
 
 
No reservations 
 
 
No Reservations 
Declarations:  
 The South African National Defence Force 

(SANDF) is a voluntary force and there is 
no compulsory conscription 

 The minimum age limit is 18 years 
 The induction of all recruits happens in 

public 
 All recruits are required to present a 

national identity document 
 All recruits undergo medical examination in 

terms of which prepubescence would be 
noted. Any recruit determined to be 
underage is routinely declined from 
recruitment 
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