
Rights, Regulation and Ritualism — Country Studies  

Working Paper No 4: Spain 
 

Prepared by: Jacinta Mulders 

Centre for International Governance & Justice,  
Regulatory Institutions Network, 
College of Asia & the Pacific 
Australian National University 

August 2015 



	 1

Country Studies 
 
Spain 
 

I INTRODUCTION 
 
This paper is part of a research project, ‘Strengthening the International 
Human Rights System: Rights, Regulation and Ritualism’, funded by the 
Australian Research Council’s Laureate Fellowship scheme. The project 
focuses on a problem endemic to the international human rights system: why 
are international human rights standards widely accepted in theory but so 
hard to implement in practice? 
 
Although the international community has created a complex and 
sophisticated system of human rights standards, these principles are regularly 
sidelined or ignored by countries that have accepted them. The project draws 
on regulatory scholarship to analyse how states respond to human rights 
principles, focusing particularly on the notion of ritualism. In a classic 
sociological text, Robert Merton identified five modes of individual adaptation 
to a normative order: conformity, innovation, ritualism, retreatism and 
rebellion.1 These modes appear equally at the level of organisations and 
among collectivities. All five modes are evident in responses to international 
human rights regulation, but ritualism is particularly pervasive. It has been 
pithily defined as ‘acceptance of institutionalised means for securing 
regulatory goals while losing all focus on achieving the goals or outcomes 
themselves’.2 The concept of regulatory ritualism, then, can be understood as 
formal participation in a system of regulation while overlooking its substantive 
goals.  
 
One aspect of the research project is to identify and analyse the ways that 
regulatory ritualism operates in the international human rights system through 
a series of case studies, of which this paper is one. The case studies 
document techniques of ritualism employed by countries participating in the 
international human rights system, with particular reference to the United 
Nations’ Human Rights Council Universal Periodic Review (UPR).3 The 
papers also look at the extent to which human rights treaties are implemented 
within a country’s legal framework, and the efficacy of independent oversight 
mechanisms such as judiciaries and National Human Rights Institutions. 
Collectively, they identify instances and document techniques of ritualism, as 
well as considering how rights are realised and ritualism avoided in particular 
contexts. 
 
 

																																																								
1 Social Theory and Social Structure (Free Press, 1968) 194. 
2 John Braithwaite, Toni Makkai and Valerie Braithwaite, Regulating Aged Care (Edward 
Elgar, 2007) 7. 
3 See Hilary Charlesworth and Emma Larking (eds), Human Rights and the Universal Periodic 
Review: Rituals and Ritualism (Cambridge University Press, 2014). 
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II SPAIN 
 
Spanish protection of human rights is deeply shaped by its recent political 
history, particularly the civil war (1936–39) and the Franco military dictatorship 
(1939–75). In 1975, Spain became a constitutional monarchy with a 
democratic government, along with the restoration of the Bourbons to the 
throne. A constitution was enacted in 1978. In 1977, the Spanish government 
enacted the Amnesty Law, a reconciliatory measure providing that crimes 
committed during the Franco era cannot be prosecuted. Its legacy remains 
contentious in contemporary Spain, and the UN has repeatedly called for it to 
be repealed. Some movement towards the granting of reparations for Franco-
era crimes is evident in the passage of the Historical Memory Law, passed in 
2007, which formally condemns the Franco regime, recognises the victims on 
both sides of the Spanish civil war, and provides assistance to victims in 
tracing, identifying and exhuming the remains of those who were killed.  
 
There are 17 autonomous communities in Spain. The right of the autonomous 
communities to self-government is enshrined in the Spanish Constitution.4 
Pursuant to this, they are empowered to enact legislation in accordance with 
their Constitutionally-designated competencies.5  
 
Within some autonomous communities, there is strong advocacy for 
independence from the Spanish state. Catalan residents are overwhelmingly 
in favour of independence, reflected in a 2014 referendum on the political 
future of Catalonia. The Spanish government challenged the referendum in 
the Constitutional Court. Despite this, the referendum went ahead. Prime 
Minister Mariano Rajoy described the referendum as ‘anti-democratic’, on the 
basis that the Spanish Constitution prevents any region from making 
decisions that affect all Spaniards.6 
 
The communities in the Basque region have long been strong advocates for 
Basque separatism, and in recent years, pro-Basque parties have made 
significant headway in local elections. The Basque separatist movement has a 
violent history. Euskadi Ta Askatasuna (ETA)—the main organisation of the 
Basque National Liberation Movement—has been accused of killing over 800 
people in terrorist attacks over the past 40 years. In 2011, ETA announced a 
ceasefire. In June 2015, demonstrations calling for Basque independence 
took place across Basque cities, including Vitoria, Bilbao and San Sebastian.7 
 
The current government in Spain is led by the conservative People’s Party, 
elected in 2011.  

																																																								
4 Constitución Española [Spanish Constitution of 31 October 1978] arts 2 and 137 
5 Ibid art 148.  
6 Ashifa Kassam, ‘Catalonia Independence Referendum Halted by Spain’s Constitutional 
Court’, The Guardian (online), 30 September 2014 
<http://www.theguardian.com/world/2014/sep/29/catalonia-independence-referendum-spain-
court-vote>. 
7 Aditya Tejas, ‘Basque Protestors Call For Independence Vote In Spain’, International 
Business Times (online), 22 June 2015 <http://www.ibtimes.com/basque-protesters-call-
independence-vote-spain-1976824>. 
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III THE DOMESTIC SPHERE 

 
A Monist or Dualist Legal System? 

 
The Spanish legal system is monist. Article 96(1) of the Spanish Constitution 
states that: 
 

[v]alidly concluded international treaties, once officially published in Spain, shall be part 
of the internal legal system. Their provisions may only be repealed, amended or 
suspended in the manner provided for in the treaties themselves or in accordance with 
the general rules of international law.8 

 
Article 10(2) of the Constitution states: 
 

Provisions relating to the fundamental rights and liberties recognized by the 
Constitution shall be construed in conformity with the Universal Declaration of Human 
Rights and international treaties and agreements thereon ratified by Spain.9 

 
B Constitutionally Entrenched Rights? 

 
Most of the rights recognised in the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic, Social 
and Cultural Rights (ICESCR) have been included in the Spanish 
Constitution. The exceptions are the right to self-determination and the rights 
of minorities.10 Chapter 2, pt 1 of the Constitution contains a number of civil 
and political rights, and some economic and social rights. The justiciable 
rights included in that chapter include:  

 equality before the law; 
 the right to life (though the abolition of the death penalty is subject to 

the reservation ‘except as provided for by military criminal law in 
times of war’11); 

 freedom of ideology and religion; 
 the right to personal security; 
 the right to honour and private life; 
 the right of residence and movement; 
 freedom of expression and right to information; 
 the right to association;  
 the right to take part in public affairs; 
 the right to a fair trial; 
 the non-retroactivity of the penal law; 
 the right to education; and  
 the right to form trade unions.12 

																																																								
8 Constitución Española [Spanish Constitution of 31 October 1978] art 96(1).  
9 Ibid art 10(2).  
10 Assessment made by Christof Heyns and Frans Viljoen. See The Impact of the United 
Nations Human Rights Treaties on the Domestic Level (Kluwer Law International, 2002), 574 
and 582.  
11 Constitución Española [Spanish Constitution of 31 October 1978] art 15. Spain enacted 
legislation in 1995 to comprehensively abolish the death penalty, including during war. 
12 Ibid arts 14–30.  
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Some ESC Rights are recognised as ‘principles governing economic and 
social policy’ in ch 3 of the Constitution. They are not, however, justiciable. 
These principles include:  

 the protection of the family; 
 the right to work; 
 the right to social security; 
 the right to health; 
 the right to culture; 
 the right to environment; 
 the protection of the historical and cultural heritage; 
 the right to housing; 
 the participation of youth; 
 the protection of elders; 
 the protection of handicapped people; and  
 the defence of consumer rights.13 

 
C Implementation of Human Rights Treaties 

 
There is regular communication between the Spanish government, other 
entities in Spain and the human rights treaty bodies. Spain regularly issues 
replies to the ‘list of issues’ that are produced by treaty bodies, and is not as 
consistently late as most other countries in the submission of its national 
reports. In a survey of the implementation of human rights treaties in twenty 
countries conducted by Christof Heyns and Frans Viljoen, Spain ranked third 
with respect to being on time with its national reports to the treaty 
committees.14  Many reporting cycles also contain numerous NGO 
submissions. This behaviour suggests a productive dialogue with the UN 
human rights treaty bodies, rather than a reluctant, ritualistic fulfilment of UN-
mandated obligations.  
 
1 ICCPR 
 
Civil and political rights are well protected in Spanish legislation. In 
Concluding Observations issued by the Human Rights Committee in 2009,15 
the Committee’s principal concern was the continuing applicability of the 1977 
Amnesty Law.16 The Committee reminded Spain that ‘crimes against 
humanity are not subject to a statute of limitations’. The Committee referred 
Spain to: 
 

its general comment No. 20 (1992), on article 7, according to which amnesties for 
serious violations of human rights are incompatible with the Covenant, and its general 

																																																								
13 Ibid arts 39–52.  
14 Heyns and Viljoen, above n 10, 589.  
15 The Human Rights Committee issued more recent Concluding Observations to Spain on 23 
July 2015. At the time this paper was drafted, they had only been published in Spanish.  
16 Human Rights Committee, Consideration of Reports Submitted by Sates Parties under 
Article 40 of the Covenant—Concluding Observations of the Human Rights Committee—
Spain, 94th sess, UN Doc CCPR/C/ESP/CO/5 (5 January 2009) [9] (‘ICCPR Concluding 
Observations’).  
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comment No. 31 (2004), on the nature of the general legal obligation imposed on 
States parties to the Covenant.17 

 
The Historical Memory Act (2007) goes some way towards acknowledging the 
harm caused by Franco’s regime, particularly by providing for state assistance 
in tracing, identifying and exhuming the remains of victims. Despite lauding 
Spain for enacting the law, the Committee noted reports of obstacles that had 
been encountered by the families of victims, and the judicial and 
administrative formalities they confront.18 
 
Many of the other problems cited by the Committee were discrete, focusing on 
single pieces of legislation or rights violations rather than broad gaps in the 
legislation. For example, the fact that: 

 pre-trial detention is set according to the length of the sentence 
incurred, and may be extended to four years;19 

 the right of appeal to the court of cassation for criminal matters is not 
adequately guaranteed;20 and 

 judges in a criminal investigation can order a full or partial ban on 
access by the defence to the information produced by the 
investigation.21 

 
The Committee expressed concern over Spain’s practice of incommunicado 
detention, in which suspects can be kept for up to 13 days. Other countries 
also expressed their concern with incommunicado detention at Spain’s UPR.   
 
The 2009 Concluding Observations also point to the problems with areas of 
asylum-seeker policy. For example, the fact that judicial supervision of asylum 
applications has been reduced to a ‘mere formality’,22 and that there have 
been reports of unaccompanied children arriving in Spain and being 
repatriated with no consideration of the best interests of the child.23 
 
The Committee expressed its concern at the broad definition of ‘terrorism’ in 
the Spanish Criminal Code,24 and the potentially inadequate protection of 
personal data, ‘given the abuses that can occur in the fight against 
terrorism.’25 It noted reports that the exercise of freedom of expression and 
association could be hindered by prosecuting people for the offences of 
associating or collaborating with a terrorist group.26 A spate of new laws 
introduced in 2015 in Spain’s controversial Public Safety Act significantly 
curtail the rights to freedom of speech and association (see further information 
below in the section V, considering NGO assessments).  
 

																																																								
17 Ibid [9]. 
18 Ibid [9].  
19 Ibid [15].  
20 Ibid [17]. 
21 Ibid [18].  
22 Ibid [17].  
23 Ibid [21].  
24 Ibid [10]. 
25 Ibid [11].  
26 Ibid [19].  
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2 ICESCR 
 
The Committee on Economic, Social and Cultural Rights expressed in its 
2012 Concluding Observations concern that, within the Spanish Constitution, 
ESC Rights are considered by Spain only as ‘guiding principles’, and that the 
provisions of ICESCR are rarely invoked or applied in Spanish Courts.27 The 
Committee also noted that ‘the decentralization of competencies in relation to 
economic, social and cultural rights has led to disparities in the enjoyment of 
those rights in the 17 autonomous communities’.28 
 
Many problems concerning ESC Rights in Spain have a connection to the 
austerity measures imposed by the government during the economic and 
financial crisis, which took hold in 2008. According to the Committee,  
 

levels of effective protection for the rights enshrined in the Covenant have been 
reduced as a result of the austerity measures adopted by the State party, which 
disproportionately curtail the enjoyment of their rights by disadvantaged and 
marginalized individuals and groups, especially the poor, women, children, persons 
with disabilities, unemployed adults and young persons, older persons, gypsies, 
migrants and asylum seekers.29 

 
In 2012, the Spanish government adopted a moratorium on eviction for 
families in a defined set of circumstances, which was broadened in 2013. 
Despite this, not all families are captured—only families with three or more 
children, one-parent families with two or more children, and two-parent 
families with a child aged three or younger can take advantage of it.30 An 
OECD report published in 2014 found that one in three Spanish children live 
in poverty or are at risk of social exclusion.31 
 
A lot of the problems cited by the Committee also related to the 
disadvantaged position of migrants and asylum-seekers within Spain.   
 
The Concluding Observations noted:  

 immigrants and gypsies continue to suffer from discrimination in the 
enjoyment of ESC rights. There are hostile and intolerant attitudes 
towards these communities, including on the part of the police;32 

 the constant rise in unemployment and long-term unemployment 
rates.33 Since the Observations were issued, Spain's unemployment 
rate has improved: at June 2015 it was at almost 24 per cent.34 

																																																								
27 Committee on Economic, Social and Cultural Rights, Consideration of Reports Submitted 
by States Parties under Articles 16 and 17 of the Covenant—Concluding Observations of the 
Committee on Economic, Social and Cultural Rights—Spain, 48th sess, UN Doc 
E/C.12/ESP/CO/5 (6 June 2012) [6] (‘ICESCR Concluding Observations’).  
28 Ibid [9]. 
29 Ibid [8]. 
30 Ibid.   
31 Ami Sedghi, ‘Poverty and Education: A “Lost Decade” for Spain’s Children’, The Guardian 
(online), 28 October 2014 <http://www.theguardian.com/news/datablog/2014/oct/28/poverty-
and-education-a-lost-decade-for-spains-children>. 
32 ICESCR Concluding Observations, UN Doc E/C.12/ESP/CO/5, [11]. 
33 Ibid [12].  
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 the wage gap, and the persistence of gender stereotypes;35 
 domestic violence, and budget cuts that have affected victim’s 

support services;36 
 foreigners awaiting deportation continue to be held in overcrowded 

centres without access to information or adequate access to 
services;37 

 as at 2010, 21.8 per cent of the population was below the poverty 
line, and the risk of falling into poverty has increased considerably 
owing to the economic and financial crisis;38 

 family benefit payments have been drastically cut or, in some 
circumstances, abolished;39 

 the minimum wage has been frozen since 2011;40 
 the situation of individuals and families who find themselves 

overwhelmed by housing costs after taking out long-term 
mortgages,41 as well as forced evictions which continue to take place 
without legal safeguards or consultation with the evicted persons;42 

 there is no official definition of ‘homeless person’ in Spain;43 
 in the context of the economic and financial crisis, budget cuts are a 

threat to the maintenance and development of creative and research 
capacity in Spain, as well as opportunities for all individuals and 
communities to take part in cultural life.44 

 
3 Convention on the Rights of the Child (CRC) 
 
In its 2010 Concluding Observations on Spain, the Committee on the Rights 
of the Child commented on the fragmented regulation of children’s rights in 
Spain, owing to different laws and regulations throughout the autonomous 
communities. It noted that  
 

laws and regulations applied in autonomous communities differ and are not always 
consistent with the Convention in important areas, such as the protection of children at 
risk, neglected or in foster care, or the treatment of unaccompanied foreign children.45  

 
The Committee referred to the lack of a coordination mechanism on children’s 
rights at the national level,46 and ‘persisting differences in each autonomous 

																																																																																																																																																															
34 Alistair Dawber, ‘As Greece Stares into the Abyss, has Spain Escaped from Crisis?’, The 
Guardian (online), 21 June 2015 <http://www.theguardian.com/business/2015/jun/20/spains-
improving-economy-is-not-reaching-everyone>. 
35 ICESCR Concluding Observations, UN Doc E/C.12/ESP/CO/5, [13]. 
36 Ibid. 
37 Ibid [14]. 
38 Ibid [16]. 
39 Ibid [17]. 
40 Ibid [18]. 
41 Ibid [21]. 
42 Ibid [22]. 
43 Ibid [23]. 
44 Ibid [29]. 
45 Committee on the Rights of the Child, Consideration of Reports Submitted by States 
Parties under Article 44 of the Convention—Concluding Observations of the Committee 
Against Torture—Spain, 55th sess, UN Doc CRC/C/ESP/CO/3-4 (3 November 2010) [9] 
(‘CRC Concluding Observations’).  
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community in the understanding and application of the principle’ of “best 
interests of the child.”’47 
 
At the national level, however, children’s rights receive good legislative 
protection. The Committee was able to cite recent examples of Spain taking 
into consideration the best interests of children in its national laws. The 
Committee commented on legislation restricting audiovisual content that may 
impair the physical, mental or moral development of children,48 the complete 
prohibition on corporal punishment,49 legislation stipulating that parental 
authority will always be exercised for the benefit of children, according to their 
personality, ‘and with respect for their physical and psychological integrity,’ as 
well as sensitisation campaigns to promote positive, non-violent forms of 
discipline.50 
 
The Committee made reference to the following areas of concern:  

 many families lack appropriate assistance in the performance of their 
child-rearing responsibilities, in particular families in crisis situations 
due to poverty, absence of adequate housing, or separation;51 

 the situation of children with conduct disorders who are being placed 
in special centres financed by public administration, but privately 
managed, which have a wide variety of intervention programmes;52 

 failure to address problems related to the high prevalence of 
emotional and psychosocial disorders;53 

 substance abuse among adolescents, and the increase in obesity in 
children and adolescents in Spain;54 and 

 the premature school dropout rate which continues to be very high.55 
 
The Concluding Observations also contain a separate section on ‘special 
measures of protection’, citing particular problems in Spain in relation to 
particularly vulnerable groups. The first focused on asylum-seeking and 
refugee children and unaccompanied foreign children. While noting that 
repatriations of unaccompanied children have decreased in Spain, the 
Committee expressed its concern over reports of: 

 the methods used to determine the age of unaccompanied children 
varying from region to region; 

 the ill-treatment of unaccompanied children by police during forced or 
involuntary repatriation to the country of origin; 

 unaccompanied children (in particular Moroccan) being handed over 
to border authorities of the country of origin; 

																																																																																																																																																															
46 Ibid [11]. 
47 Ibid [27]. 
48 Ibid [31]. 
49 Ibid [34]. 
50 Ibid. 
51 Ibid [39]. 
52 Ibid [41]. 
53 Ibid [48]. 
54 Ibid [50]. 
55 Ibid [54].  
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 the failure of authorities to provide unaccompanied children with 
temporary residence status to which they are legally entitled due to 
delays; and 

 the substandard accommodation conditions and neglect in 
emergency centres in the Canary Islands, particularly in La 
Esperenza, Tenerife Island and the Spanish enclaves, particularly 
Ceuta.56  

 
(a) OP-CRC on the Sale of Children, Child Prostitution and Child Pornography 
 
The Concluding Observations issued in 2007 under the Optional Protocol on 
the Sale of Children, Child Prostitution and Child Pornography were quite 
critical. As a departure point, the Committee noted that the:  
 

general principles on the […] [CRC] have not sufficiently been taken into account in the 
design and implementation of the measures adopted by the State party under the 
Optional Protocol […] non-discrimination against foreign unaccompanied children who 
have been victims of trafficking is not given due consideration.57 

 
At the time, the Committee regretted ‘that certain provisions of art 3 of the 
Protocol have yet to be comprehensively incorporated into the Criminal Code, 
in particular in relation to the trafficking and sale of children as well as a 
definition of child pornography.’58 In 2015, Spain was set to amend its 
Criminal Code to accord with European laws on child pornography, sexual 
exploitation of minors, and human trafficking.59 
 
In this respect, the reform of laws perhaps comes in response to the ‘rising 
incidence of commercial sexual exploitation of children’ in Spain, as at 2007.60 
There is a ‘high incidence of child pornography in Spain.’61 The Committee, 
though welcoming initiatives to prevent offences referred to in the Optional 
Protocol, stated that the ‘documentation and research are lacking in root 
causes, nature and extent of sexual exploitation of children, including 
prostitution and pornography.’62 The Committee was concerned that crimes 
remain undetected and victims unidentified, and regretted that interdisciplinary 
social reintegration and physical and psychosocial recovery measures for 
child victims were inadequate.63 The Committee cited Spain’s low age of 
sexual consent (13 years) as potentially making children more vulnerable to 

																																																								
56 Ibid [59].  
57 Committee on the Rights of the Child, Consideration of Reports Submitted by States 
Parties under Article 12, Paragraph 1 of the Optional Protocol to the Convention on the Rights 
of the Child on the Sale of Children, Child Prostitution and Child Pornography—Concluding 
Observations—Spain, 46th sess, UN Doc CRC/C/OPSC/ESP/CO/1 (17 October 2007) [6] 
(‘CRC Concluding Observations (Sale of Children)’).  
58 Ibid [25].  
59 The Local / AFP, ‘Spain’s New Penal Code: Key Talking Points’, The Local (Spain edition, 
online), 21 January 2015 <http://www.thelocal.es/20150121/spains-new-penal-code-a-guide>. 
60 CRC Concluding Observations (Sale of Children), UN Doc CRC/C/OPSC/ESP/CO/1, [14].  
61 Ibid [28].  
62 Ibid [19]. 
63 Ibid [32]. 
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exploitation. Legislation raising the age of consent to 16 is expected to come 
into effect in July 2015.64   
 
(b) OP-CRC on the Involvement of Children in Armed Conflict 
 
The Committee on the Rights of the Child issued its Concluding Observations 
in relation to the Optional Protocol in 2007. Many of the Committee’s 
comments are positive. Upon ratifying the Optional Protocol Spain declared 
that its minimum age for voluntary recruitment is 18 years.65 Spain makes 
contributions to projects for the rehabilitation and reintegration of child soldiers 
in several countries experiencing conflict or in post-conflict situations.66 In 
Spain, all military personnel receive training in human rights—this includes 
training in the provisions of the CRC and the Optional Protocols.67 Spain has 
also criminalised the illegal arms trade.68  
 
The concerns of the Committee were: 

 that compulsory recruitment of someone under 18 is not 
criminalised;69 

 among asylum-seeking children, identification of children who may 
have been recruited or used in hostilities is inadequate. Further, 
these children are poorly informed about the asylum process and 
have insufficient access to specialised professionals who can provide 
multidisciplinary assistance for their physical and psychological 
recovery and social integration;70 

 Spanish legislation criminalising the illegal arms trade contains no 
mention, as a criterion for excluding arms sale, of possible 
recruitment or use in hostilities of children in the country of final 
destination of the arms.71 

 
4 Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) 
 
The Concluding Observations issued by the Committee against Torture in 
2009 commence by setting out the positive legislative, policy and procedural 
measures to protect human rights that have been enacted in Spain, 

																																																								
64 Ashifa Kassam, ‘Spain Moves to Raise Minimum Marriage Age to 16’, The Guardian 
(online), 19 April 2015 <http://www.theguardian.com/world/2015/apr/28/spain-marriage-age-
16-legislation-senate>. 
65 Committee on the Rights of the Child, Consideration of Reports Submitted by States 
Parties under Article 8 of the Optional Protocol to the Convention on the Rights of the Child 
on the Involvement of Children in Armed Conflict—Concluding Observations—Spain, 46th 

sess, UN Doc CRC/C/OPAC/ESP/CO/1 (17 October 2007) 1 (‘CRC Concluding Observations 
(Armed Conflict)’) 1.  
66 Ibid. 
67 Ibid 2.  
68 Ibid 3.  
69 Ibid 2. 
70 Ibid.  
71 Ibid 3.  
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particularly the right not to be subjected to torture or other cruel, inhuman or 
degrading treatment.72 Among these measures, the Committee noted: 

 amendments to the Civil Code explicitly resolving any uncertainties 
or loopholes that may provide an excuse for practising violence or 
corporal punishment against children;73 

 a Supreme Court ruling in 2006 acquitting a man named Hamed 
Abderrahaman Ahmed of the offence of terrorism, on the grounds 
that the charges relied on interrogations conducted while Mr Ahmed 
was detained in Guantánamo Bay;74 

 that Spain has not created a parallel justice system to combat 
terrorism, and emphasised that Spain ‘has repeatedly acknowledged 
that the prohibition of torture is absolute and that exceptional 
circumstances can never be invoked in order to justify torture.’75 

 
The Committee against Torture identified two minor inconsistencies between 
Spain’s domestic legislation prohibiting torture and the definition contained in 
the Convention, and encouraged Spain to change its legislation to comply.76 
The Committee commented on a few other specific legislative deficiencies, 
including: 

 sentencing under art 174 of the Spanish Criminal Code, according to 
which a person guilty of torture is liable to a prison term of two to six 
years if the infringement was serious, and a term of one to three 
years if not. This is not in line with art 4 of CAT, under which state 
parties are obliged to punish all acts of torture by penalties which 
take account of the grave nature of the offence;77 

 that statements made by detainees at police stations may be used in 
court;78 and 

 the right to apply for habeus corpus is not explicitly provided for in the 
list of rights set out in art 520 of the Criminal Procedure Act.79 

 
Although the Committee against Torture noted the many safeguards 
surrounding Spain’s regime of incommunicado detention, it reiterated its 
concern about the regime in principle, considering that it ‘undermines the 
guarantees of the rule of law in respect of ill-treatment and acts of torture.’80 
Other problems cited by the Committee include:  

 the high number of suicides and violent deaths in prisons and police 
custody;81 

																																																								
72 Note that the Committee against Torture issued more recent Concluding Observations in 
2015, in response to Spain’s sixth periodic report. At the time this paper was drafted, they had 
only been published in Spanish.   
73 Committee against Torture, Consideration of Reports Submitted by States Parties under 
Article 19 of the Convention—Concluding Observations of the Committee against Torture—
Spain, 43rd sess, UN Doc CAT/C/ESP/CO/5 (9 December 2009) [4(b)]. 
74 Ibid [4(d)]. 
75 Ibid [6]. 
76 Ibid [7]. 
77 Ibid [8]. 
78 Ibid [9]. 
79 Ibid [10]. 
80 Ibid [12].  
81 Ibid [19].  
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 allegations of social confinement of minors with behavioural or social 
problems and drugs administered without adequate safeguards;82 

 the effect of the Amnesty Act. The Committee reiterated that 
prosecution of torture should not be constrained by the principle of 
legality or the statute of limitations, given the status of the prohibition 
against torture as jus cogens;83 

 that the offence of torture as it exists in the Spanish Criminal Code 
may be subject to a statute of limitations after 15 years;84 and 

 reports of a higher frequency of acts of intolerance and incidents of 
racial violence against migrants and persons of different ethnic or 
religious backgrounds, and that the authorities’ responses to these 
acts are not always timely or adequate.85 

 
Compared to this relatively positive assessment by the Committee against 
Torture, other reports that have surfaced concerning the situation on torture in 
Spain paint a grimmer picture. In a piece for Al Jazeera, Martxelo Otamendi, 
the director of Basque language newspaper Egunkaria, claimed he was 
tortured during five days of incommunicado detention.86 He alleged he was 
forced to stand up and deprived of sleep, tortured with a plastic bag and made 
to suffer a mock execution. Jabier Salutregi, who was the director of the 
Basque newspaper Egin, is the only newspaper director imprisoned in the 
European Union.87 In May 2015, video footage surfaced showing police 
beating Basque protestors at a demonstration.88 
 
5 International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD) 
 
In 2011, the Committee on the Elimination of Racial Discrimination expressed 
its concern over the following issues in Spain: 

 identity checks and police raids carried out on the basis of ethnic and 
racial profiling in public places and neighbourhoods with a high 
concentration of foreigners, and which have the aim of arresting 
anyone in an irregular situation;89 

 provisions of the Organization Act No. 2/2009 (the Aliens Act). The 
Committee was concerned that foreign women experiencing gender-
based violence and who are in an irregular situation may be reluctant 

																																																								
82 Ibid [20]. 
83 Ibid [21]. 
84 Ibid [22].  
85 Ibid [11].  
86 Karlos Zurutuza, ‘Cracking Down on Spain’s Basque Media’, Al Jazeera (online), 17 May 
2015 <http://www.aljazeera.com/indepth/features/2015/04/cracking-spain-basque-media-
150415075429837.html>. 
87 Ibid.  
88 Raphael Minder, ‘Spain’s New Public Safety Law Has Its Challenges’, The New York Times 
(online), 30 June 2015 <http://www.nytimes.com/2015/07/01/world/europe/spains-new-public-
safety-law-has-its-challengers.html?_r=0>. 
89 Committee on the Elimination of Racial Discrimination, Consideration of Reports Submitted 
by States Parties under Article 9 of the Convention—Concluding Observations of the 
Committee on the Elimination of Racial Discrimination—Spain, 78th sess, UN Doc 
CERD/C/ESP/CO/18-20 (8 April 2011) [10] (‘CERD Concluding Observations’).  
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to come forward for fear of being expelled from Spain if the courts do 
not find the accused guilty;90 

 the lack of regulation surrounding migrant holding centres. The 
Committee was concerned about ‘the situation of migrants, who, after 
spending the 60 days stipulated by law in a migrant holding centre, 
are released pending expulsion proceedings, which makes them 
more vulnerable to abuse and discrimination’;91 

 media coverage in Spain that spreads racist stereotypes and 
prejudice against certain groups of migrants;92 and 

 reports that there are ‘ghetto’ schools for migrant and gypsy children, 
despite the fact that legislation provides for mechanisms to facilitate 
an appropriate and even distribution of students among schools.93 

 
The Committee appreciated measures undertaken by Spain to improve the 
general situation of its gypsy population. These include the adoption of the 
Plan of Action for the Development of the Gypsy Population (2010–2012),94 
the creation of the Gypsy Consultative Council in 2006, the implementation of 
a programme on access to the labour market, and the establishment of the 
Gypsy Cultural Institute.95 Despite this, the Committee expressed concern 
with the ‘difficulties still facing many of them, and especially gypsy women and 
children, with regard to employment, housing and education’.96 
 
Other positive developments noted by the Committee include the passage of 
an act on education, establishing respect for diversity as a guiding principle of 
education,97 and legislation on violence, racism, xenophobia and intolerance 
in sport.98 
 
6 Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) 
 
Spain has made significant progress in the area of women’s rights. The 
Committee on the Elimination of Discrimination against Women, in its 
Concluding Observations issued in 2009,99 commended Spain in particular for 
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94 More recently, Spain has also published a National Roma Integration Strategy, to cover the 
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2020’ (2012) <http://ec.europa.eu/justice/discrimination/files/roma_spain_strategy_en.pdf>.  
See also European Commission, National Strategy for Roma Integration (27 April 2015)  
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99 The Committee on the Elimination of Discrimination against Women issued Concluding 
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the creation of a Ministry of Equality,100 the fact of gender parity in the 
government of the time (with more women ministers than men),101 and for 
including the principles of gender equality and non-discrimination as priorities 
in Spanish international assistance and development cooperation 
programmes.102 In four major areas commented on by the Committee 
(stereotypes; violence against women; trafficking and prostitution; and 
employment and economic empowerment), the quantity of positive initiatives 
commented on is significant, particularly in comparison with other sets of 
Concluding Observations surveyed in the context of this project. Positive 
areas commented on by the Committee include:  

 the creation of the Advisory Commission on the Image of Women in 
Advertising and the Media, as well as the activities of the Women’s 
Image Observatory in monitoring and analysing sexist 
advertisements. The Women’s Image Institute has developed a code 
of conduct on the representation of women in advertising in 
collaboration with the private sector;103  

 the establishment of a Special Government Office on Violence 
against Women, the National Observatory on Violence against 
Women and specialised courts for violence against women;104  

 ratification of the Council of Europe Convention on Action against 
Trafficking in Human Beings and the adoption of an Integral Plan to 
Combat Human Trafficking for Purposes of Sexual Exploitation. This 
provides for a 30-day period of reflection during which victims have 
the right to free legal assistance in their own language, 
accommodation and social assistance;105 and 

 a new law providing for the possibility of collective bargaining to 
establish affirmative action measures with regard to employment and 
working conditions, and a law requiring companies with more than 
250 employees to adopt equity plans.106 

 
The Committee noted the following areas of concern: 

 the persistence of entrenched, traditional stereotypes which 
contribute to women’s disadvantage;107  

 the prevalence of violence against women and that the number of 
reported murders of women by their partners has not declined 
significantly;108  

 trafficking in women and girls, as well as exploitative prostitution, is 
still prevalent;109 and  
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106 Ibid [23].  
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 horizontal and vertical segregation in the labour market persists, as 
does the gender pay gap. There is a low representation of women in 
managerial and decision-making positions and on boards of 
directors.110 

 
Other problems cited by the Committee include:  

 high rates of unwanted pregnancies, as well as increasing rates of 
HIV/AIDS among women;111 

 that rural women continue to be relegated to secondary roles and 
have little social and economic participation—meaning they may not 
benefit fully and equally from Spain’s legislative and policy framework 
on gender equality;112  

 gypsy women continue to be in a vulnerable and marginalized 
situation,113 as may be those in ethnic and minority communities, as 
well as migrant women and women with disabilities.114  

 
In 2015, the Spanish Parliament voted in favour of a law requiring girls under 
18 to obtain parental consent for abortions.115 Prior to this, the law in Spain 
had been that 16 and 17 year olds must inform their parents, but did not need 
parental consent. Pregnant 16 or 17 year olds did not need to inform their 
parents when they believed that it would ‘cause a serious conflict that could 
result in a real danger of domestic violence, threats, coercion, abuse, or may 
lead to alienation or hardship’.116 The new law does not contain such 
safeguards. The law, proposed by Spain’s People’s Party, was criticised by 
the Committee as well as by a group of over 20 NGOs, who wrote a joint letter 
to the UN Working Group on Discrimination against Women on the issue.117 
 
7 Convention on the Rights of Persons with Disabilities (CRPD) 
 
Spain was the first state to submit its initial report to the Committee on the 
Rights of Persons with Disabilities. At the outset, the Committee congratulated 
Spain for:  
 

the progress made in many areas related to the rights of persons with disabilities, 
including the adoption of Act 26/2011 of 1 August 2011 on the normative adaptation of 
the Convention, amending regulations and modifying several Spanish laws in response 
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Law’, The Guardian (online), 15 April 2015 
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to the Convention, and including important positive action measures in health, housing, 
employment and other areas.118 

 
In particular, Spain was commended for the high percentage of enrolment of 
children with disabilities in the regular education system in Spain, adding that 
‘Spain is setting a very important example of fulfilling the purpose of art 4, 
para 2, of the Convention.’119 
 
The issues of concern mentioned by the Committee include:  

 the lack of information provided in its report on the meaningful 
participation of persons with disabilities and their representative 
organisations at the regional level, and on the participation of 
children with disabilities at all levels;120 

 that under Spanish abortion law, the permissible timeframe for legal 
abortions is extended if the foetus has a disability;121 

 that programmes and policies on gender-based violence do not 
sufficiently take into consideration the situation of women with 
disabilities, and that unemployment, inactivity and training rates are 
significantly worse for women than for men with disabilities;122 

 that there are reportedly higher rates of abuse of children with 
disabilities. Additionally, there is a lack of early identification, family 
interventions and informed support of children with disabilities, 
putting at risk their full development and ability to express their 
views;123 

 that guardians representing persons with disabilities deemed ‘legally 
incapacitated’ may validly consent to termination or withdrawal of 
medical treatment, nutrition or life support;124 

 the reported trend of resorting to urgent measures of 
institutionalisation which contain only ex post facto safeguards for the 
affected individuals;125 

 that persons whose legal capacity is not recognised may be 
subjected to sterilisation without their free and informed consent;126 

 the lack of resources and services to guarantee the right to live 
independently and to be included in the community;127 and 

 the overall low rate of employment of persons with disabilities, 
despite the number of enabling provisions to keep persons with 
disabilities in employment.128 
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In 2011, an Act was introduced to shorten the timelines for meeting 
accessibility requirements in public facilities. Despite this, there is low-level 
compliance with these requirements, in particular at the regional and local 
levels, in the private sector, and in relation to existing facilities.129 
 
8 International Convention for the Protection of All Persons from Enforced 
Disappearance (CED) 
 
The Committee on Enforced Disappearances published its Concluding 
Observations in December 2013. At that time, it considered that the legislation 
in force in Spain to prevent and publish enforced disappearances was not in 
full compliance with the obligations incumbent on states which have ratified 
the CED.130 In particular, the relevant offences under the Criminal Code were 
considered ‘not sufficient to adequately encompasses all the constituent 
elements of enforced disappearance.’131 The Committee expressed concern 
about the absence of a definition of ‘victim’ that conforms to the Convention 
(to the effect that reparatory measures in the legislation may not benefit all 
who have suffered harm), and that Spain bears only subsidiary liability in 
respect of the final sentence.132 
 
The Committee also commented on:  

 the fact that military courts, apparently competent to try offences of 
enforced disappearance committed in a military context, ‘do not 
provide the independence and impartiality required by the 
Convention’;133 

 Spain’s regime of incommunicado detention;134 and 
 the fact that, despite the Spanish criminal law provisions applicable 

to the possible removal of a child, there are no provisions specifically 
reflecting the situations set out in art 25, para 1 of the Convention.135 
Although Spain has taken measures to investigate cases of children 
who have been removed in the past, the Committee remained 
concerned about obstacles to both the documentation of cases and 
effectiveness of investigations.136 

 
Positive measures include:  

																																																								
129 Ibid [27]. 
130 Committee on Enforced Disappearances, Concluding Observations on the Report 
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135 Article 25, para 1 provides for: the wrongful removal of children who are subject to 
enforced disappearance, children whose father, mother or legal guardian is subjected to 
enforced disappearance, or children born during the captivity of a mother subjected to 
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136 CED Concluding Observations, UN Doc CED/C/ESP/CO/1, [34].  
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 that officials suspected of having committed an offence can be 
temporarily suspended;137  

 legislation stipulating that ‘Spanish courts shall provide to foreign 
judicial authorities such cooperation as they may request in the 
conduct of their functions’, including in cases of enforced 
disappearances;138 

 the legislative safeguards to prohibit non-refoulement. Despite this, 
the Committee expressed concern that migrants have been expelled 
without going through the relevant legal safeguards.139  

 
In conclusion, the Committee emphasised the ‘particularly cruel effect of 
enforced disappearance on the human rights of women and children’, and 
expounded on the various ways in which they are affected by the crime.140  
 

D Independent Bodies to Monitor and Scrutinise Rights Enforcement 
 
The Defensor del Pueblo (Defender of the People, or Ombudsman) is 
‘responsible for defending the fundamental rights and civil liberties of citizens 
by monitoring the activity of the Administration and public authorities’.141 The 
post is elected by Congress and the Senate. It does not receive instructions 
from any other authority, but performs its functions independently, 
autonomously, and using its own judgment.142 The Defensor del Pueblo is 
immune from prosecution while exercising the functions of her office. The 
current Defensor del Pueblo is Soledad Becerril Bustamante, who was 
elected in 2012 and is the first woman to hold the position.  
 
The functions and powers of the office involve:  

 investigating alleged misconduct by public authorities, at the request 
of any citizen, as well as launching civil liability actions;143 

 making appeals against national and community laws on the grounds 
of unconstitutionality, including amparo144 appeals for relief to protect 
an individual’s justiciable rights as contained in the Constitution (for 
further on amparo appeals, see below at section III(E), at 19);145 

 proposing new laws and amendments to existing laws;146 
 intervening ex officio in any cases that come to its attention; 
 preparing an annual report to Parliament; 
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 submitting case reports to Parliament on matters which are 
particularly serious or require urgent attention; and 

 carrying out the functions of a national preventive mechanism, in 
accordance with the Optional Protocol to CAT. 

o In accordance with this mandate, the Defensor del Pueblo 
performs ‘preventive visits to all detention centres to detect 
problems that might favour the impunity of torture or ill-
treatment.’ Findings are compiled in a report which is 
presented to the Spanish Parliament and the UN 
Subcommittee on Prevention of Torture.147 

 
The Defensor del Pueblo co-ordinates with similar institutions that exist in the 
autonomous communities.148  
 
The Defensor del Pueblo is provided for in art 54 of the Spanish Constitution. 
The position was included in the Constitution out of a desire to avoid the 
human rights abuses and poor public administration that took place during the 
Franco regime.149 Article 54 states that:  
 

an organic act shall regulate the institution of the Defender of the People (Defensor del 
Pueblo) as high commissioner of the Cortes Generales [General Courts, or Spanish 
legislature], appointed by them to defend the rights contained in this Part; for this 
purpose he or she may supervise the activity of the Administration and report thereon 
to the Cortes Generales.150 

 
E How Effective are the Monitoring Bodies? 

 
The Defensor del Pueblo has wide jurisdiction over public administration, 
nationally. It has oversight of the activities of Ministers, human rights aspects 
of the military administration, as well as governance in the autonomous 
communities and at the municipal level.151 In 2004, Linda C Reif reviewed the 
existing literature on the Defensor del Pueblo, concluding that the office 
 

makes a valuable contribution to strengthening good governance and promoting and 
protecting human rights in Spain […] [It] takes individual human rights cases and in so 
doing also plays a role in the domestic implementation and interpretation of Spain’s 
international human rights law obligations through its investigations and constitutional 
court actions.152  

 
Laura Díez Bueso has noted that ‘the Defensor has been accepted by 
Spanish political parties, other institutions and the public, with the Defensor 
del Pueblo being the second most widely accepted institution after the 
monarchy.’153 As at 2002, government agencies were ‘responsive to the 
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Defensor’s recommendations’.154 The sole criticism cited by Reif in her 
evaluation of the mechanism was the slowness of the complaints procedure 
due to the Defensor’s extremely broad jurisdiction.155  
 
The Committee on Economic, Social and Cultural Rights has commented on 
the fact that the Defensor has no power to submit individual complaints of 
violations of ESC Rights, given that they are merely ‘principles governing 
economic and social policy’156 and not justiciable rights in the Spanish 
Constitution.157 The Committee also expressed its concern that the mandate 
of the Defensor ‘contains no reference to the promotion of human rights or 
human rights education.’158 
 

F Cause of Action in Domestic Legislation? 
 
In their study on human rights treaty implementation in Spain, Christof Heyns 
and Frans Viljoen set out the avenues of redress available for human rights 
violations through Spanish courts:  
 

Any citizen may assert a claim to the protection of the justiciable freedoms and rights in 
the ordinary courts. Once they have exhausted all other judicial means, citizens may 
apply to the Constitutional Court through an application for amparo. The constitutional 
remedy protects all citizens under the terms of the Constitutional Court Organisation 
Act against violations of their rights. The persons entitled to lodge an application for 
amparo are those directly concerned by the order or administrative act and any party to 
the respective court proceedings, as well as the Defender of the People and the Office 
of the Public Prosecutor.159 

 
Spain has a National High Court, the Audiencia Nacional, which has exclusive 
competence over international criminal offences. Judgements of the National 
High Court can be appealed to the Spanish Supreme Court and the Spanish 
Constitutional Court.160    
 

G How Effective is the Cause of Action? 
 
Only the core rights found predominantly in s 1, ch 2 of the Constitution 
(‘Fundamental Rights and Public Liberties’) are amenable to an amparo 
appeal to the Constitutional Court.161 As noted above, ESC Rights contained 
in ch 3 are not justiciable as they are only ‘guiding principles’.  
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The right to appeal for amparo to the Constitutional Court has recently been 
curtailed. As a result of 2007 amendments to Spanish organic law, cases 
brought to the Constitutional Court must, in addition to involving a violation of 
fundamental rights, have a ‘special constitutional relevance’.162 Because of 
this measure, it is anticipated that ordinary courts will have a greater role in 
assessing claims of human rights violations in Spain.163 
 
The government established specialised courts for violence against women in 
Spain in 2004 via Organic Law 1/2004. In the lead up to Spain’s UPR, 
Amnesty International commented that ‘no assessment of the workings of the 
relevant specialized courts had yet been carried out’.164 Additionally, in 2009, 
the Committee on the Elimination of Discrimination against Women noted 
that, despite these measures, ‘the number of reported murders of women by 
their current and former spouses or partners has not declined significantly and 
[…] the severity of violence committed against women has actually 
increased.’165 
 
From 1985, art 23(4) of the Judicial Power Organization Act (LOPJ) afforded 
the National High Court universal jurisdiction over genocide, terrorism, torture, 
and any other crime established by treaties to which Spain is a party. The first 
prominent case where this power was exercised involved Spanish judge 
Baltasar Garzón, who issued orders for the arrest of Chilean dictator 
Augustus Pinochet. Spain’s assertive use of the doctrine in the intervening 
years made it a leader in human rights enforcement around the world.166  
 
Foreign governments and members of Spain’s People’s Party have expressed 
their dissatisfaction with the doctrine of universal jurisdiction as developed in 
Spanish courts. A People’s Party spokesman, Alfonso Alonso, recently 
deemed the exercise of the jurisdiction ‘inefficient’ and argued that it ‘leads to 
nothing more than diplomatic conflicts.’167 In February 2014, the National High 
Court issued an arrest warrant against former Chinese president Jiang Zemin 
and four other senior Chinese officials over alleged human rights abuses 
occurring in Tibet several decades ago. China issued a strong rebuke.168 The 

																																																								
162 Luis Arroyo Jiménez and Carlos Ortega Carballo, ‘Towards the Modernization of the 
Appeal for Constitutional Protection of Fundamental Rights in Spain’ (2014) 20(2) European 
Public Law 31, 32.  
163 Ibid.  
164 Human Rights Council Working Group on the Universal Periodic Review, Summary 
Prepared by the Office of the United Nations High Commissioner for Human Rights in 
accordance with Paragraph 15(c) of the Annex to Human Rights Council Resolution 5/1 and 
Paragraph 5 of the Annex to Council Resolution 16/21—Spain, 21st sess, UN Doc 
A/HRC/WG.6/21/ESP/3 (27 October 2014) [29], citing Amnesty International, ‘Spain: Current 
Human Rights Concerns and a Setback in the Struggle against Impunity’ (Submission to the 
UN Universal Periodic Review, January 2015) 
<https://www.amnesty.org/en/documents/EUR41/003/2014/en/>. 
165 CEDAW Concluding Observations, UN Doc CEDAW/C/ESP/CO/6, [19]. 
166 Reed Brody of Human Rights Watch, quoted in Ashifa Kassam, ‘Spain Moves to Curb 
Legal Convention Allowing Trials of Foreign Human Rights Abuses’, The Guardian (online), 
12 February 2014 <http://www.theguardian.com/world/2014/feb/11/spain-end-judges-trials-
foreign-human-rights-abuses>. 
167 Ibid.  
168 Ibid. 



	 22

United States and Israel have also applied diplomatic pressure in an attempt 
to circumvent judicial investigations by Spain in respect of citizens of those 
countries.169 In 2009, Belgium was forced to repeal its law on universal 
jurisdiction after diplomatic pressure following cases filed against former 
Israeli Prime Minister Ariel Sharon and former members of the Bush 
administration: George W Bush, Dick Cheney and Colin L Powell.170   
 
The Spanish government diluted Spain’s universal jurisdiction provisions in 
2009, to the effect that cases could only be heard if they had a relevant 
connection to Spain and if no other national court would take on the case.171 
Amendments passed in March 2014 (one month after the arrest warrant was 
issued against Zemin) go further. They provide that universal jurisdiction can 
only be applied if the defendant is Spanish or a resident of Spain.172 In 
addition, only victims and public prosecutors can bring cases. Cases brought 
by interest groups are barred.173  
 
As well as seeking redress in domestic courts, individuals in Spain who have 
suffered rights violations can also apply to the European Court of Human 
Rights (ECHR). In late 2013, the ECHR ordered Spain release a Basque 
separatist, Inés del Río Prada, who had been imprisoned in 1989, after she 
was found to have been illegally detained by Spain under the ‘Parot doctrine’. 
The Parot doctrine, which came out of a 2006 Supreme Court decision, works 
to the detriment of prisoners. In Spain, some people serving prison sentences 
are eligible to have their sentences reduced through work completed in 
prison. The Parot doctrine affects the way that the sentence reduction is 
calculated, to the effect that some prisoners who may have been eligible for 
early release before the doctrine applied are longer eligible. The effect of this 
can be that a prisoner does not in fact access the benefit of a reduction in 
sentence to which they are entitled, having completed work in prison, and the 
maximum term in Spain of 30 years jail time is applied. Del Río Prada was 
initially eligible for early release in 2008. The application of the Parot doctrine, 
applied retrospectivey to her case, meant that her prison release date was 
extended to 2017. The ECHR ruled that the retrospective application of the 
Parot doctrine was illegal. Del Río Prada was released from prison the 
following day.174 As at May 2015, over 50 ETA members have filed release 
petitions before Spanish courts based on the ECHR’s decision.175  
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H Use of Individual Complaints Procedures and Number of Communications 

 
According to the website of the Centre for Civil and Political Rights, 103 
individual communications have been brought against Spain under the 
Optional Protocol to the ICCPR.176 In 23 of these communications, Spain was 
found to have breached the Convention. In one further case, which was 
deemed partly admissible, both violations and non-violations were found on 
the merits.177 With respect to follow up from the Spanish government, the 
Human Rights Committee has ‘noted with concern’ ‘the lack of information on 
concrete measures taken by the State party to follow up on the Committee’s 
Views under the Optional Protocol to the Covenant’.178  
 
Eleven cases have been brought under art 22 of CAT. In four of them, the 
Committee found Spain to be in violation of the Convention. Spain was found 
to have breached CEDAW in two of the three communications brought 
against it under CEDAW's communications procedure. 
 
The most recent of the cases under CEDAW, Angela González Carreño v. 
Spain, was concluded in mid-2014. In that case, the Committee expressed the 
view that Spain was in violation of its obligations under arts 2(a), (d), (e) and 
(f); 5(a); and 16, para 1(d) of the Convention. In that case, Spanish authorities 
had decided on an unsupervised scheme of visits between the complainant’s 
daughter and the complainant’s ex-partner (the father of the child), despite 
evidence that suggested that he was violent, harassing, and acting 
inappropriately during the visits. During one of these visits, the complainant’s 
ex-partner murdered his daughter and killed himself. The Spanish authorities 
responsible for mandating the unsupervised scheme of visits were held to 
have applied stereotyped and therefore discriminatory notions in a context of 
domestic violence and failed to provide proper supervision of the visits.179  
 
With respect to Spain’s regulation of domestic violence, the Committee 
commented:  
 

the State party has adopted a broad model for dealing with domestic violence which 
includes legislation, awareness-raising, education and capacity-building. However, in 
order for a woman victim of domestic violence to see the practical realization of the 
principle of non-discrimination and substantive equality and enjoy her human rights and 
fundamental freedoms, the political will expressed by that model must have the support 
of public officials who respect the obligations of due diligence by the State party.180 
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This suggests that, though the legislative and policy infrastructure for 
prevention of domestic violence in Spain is quite good, there is a serious lack 
of capacity or understanding on the part of some of the public officials who 
administer the state’s policies.   
 
As at July 2015, Spain has not fully implemented the Committee’s findings. 
The NGO that represented González Carreño before the Committee, 
Women’s Link, stated that it has been campaigning for implementation of the 
decision for a year.181 The website of Women’s Link Worldwide contains press 
on the case. One article, written in Spanish and dated 26 February 2015, is 
titled with a statement from González Carreño that has been translated by 
Women’s Link: ‘I’m Still Waiting for the Government’s Words of 
Condolences’.182 
 
IV REVIEW OF THE STATE BY THE UPR AND SPECIAL PROCEDURES 
 

A The Universal Periodic Review 
 
The commentary below focuses on Spain’s second UPR, which took place in 
January 2015.  
 
Like most national reports to the UPR, Spain’s National Report, though 
detailed, does not engage in any depth with the major human rights issues 
existing in the country, which include the treatment of migrants attempting to 
cross into the enclaves of Ceuta and Melilla, and the controversial public 
safety legislation, introduced in 2015.183 In response to the immigration crisis 
occurring in Spain’s enclaves, the National Report briefly touches on the 
existing services within those areas, and then cites a European Commission 
initiative that has ‘pledged a package of emergency measures totalling 10 
million euros’.184 The report provides no detail about what these emergency 
measures involve. Nor is there any information on whether the Spanish 
government is pursuing any national avenues of assistance.  
 
Similarly, with respect to the Public Safety Act, the position of the Spanish 
government is defensive. The relevant paragraph on the new legislation 
opens: ‘[t]he Protection of Public Safety Bill does not impair the ability to 

																																																								
181 Campaign email from Gema Fernández Rodríguez de Liévana (Senior Attorney at 
Women’s Link Worldwide), 9 July 2015. 
182 See the translated title at Women’s Link Worldwide, The Case of Angela Gonzalez 
Carreño v. Spain, Discrimination and Gender Violence against Women and Minors 
<http://www2.womenslinkworldwide.org/wlw/new.php?modo=detalle_proyectos&dc=62&lang
=en>; and Marta Borraz, ‘“Sigo Esperando del Gobierno y la Justicia Palabras de Pésame y 
Condolencia”’, Eldiario (online), 26 February 2015 <http://www.eldiario.es/sociedad/Sigo-
esperando-justicia-palabras-condolencia_0_360814647.html>. 
183 See section III(C)(1), above at 4–6.  
184 Human Rights Council Working Group on the Universal Periodic Review, National Report 
Submitted in accordance with Paragraph 5 of the Annex to Human Rights Council Resolution 
16/21—Spain, 21st sess, UN Doc A/HRC/WG.6/21/ESP/1 (10 November 2014) [47].  
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exercise the right to freedom of assembly and demonstration, as defined in 
the Constitution.’185 It continues:  
 

[t]he Bill merely sets forth a series of provisions on the punishment of violent, 
aggressive or coercive acts that arise from exercising the freedom to demonstrate or 
that affect public safety, such as holding unannounced or prohibited protests around 
vital infrastructure, participating in disruptions to public order in clothing that masks the 
face and hinders identification or assembling while carrying weapons or objects likely to 
cause injury.186 [italics added].  

 
The paragraph obscures the fact that wearing clothing that masks the face, or 
holding unannounced protests, may have no relationship to ‘violent, 
aggressive or coercive acts’.  
 
The brevity of the National Report in areas where Spain is attracting the most 
concern is a telling feature of its UPR. Because the UPR deals with so many 
human rights areas, a state’s re-telling of its own human rights situation can 
avoid the most problematic areas, or swamp them in positive commentary on 
other areas of human rights performance. This imbalance is usually remedied 
in the Interactive Dialogue and the Report of the Working Group. In these 
contexts, at least some states will be likely to make statements and 
recommendations on the areas in which a country is not implementing its 
human rights obligations.  
 
The Interactive Dialogue of Spain’s second UPR is noteworthy for the number 
of states that had exclusively positive comments. Examples include the UK, 
which ‘commended reforms to improve women’s access to legal services and 
welcomed positive steps to ensure freedom of religion and belief and the 
protection of ethnic minorities’.187 Angola ‘commended the ratification by 
Spain of most human rights instruments. It appreciated its efforts to respect 
international engagements with regard to the rights of migrants, their families 
and persons with disabilities.’188 
 
In the Interactive Dialogue, Spain remained staunch in its defence of its 
policies regarding Ceuta and Melilla, stating that ‘[d]enials of entry were 
exerted by Spain as a sovereign right within the framework of its obligations 
as a member of the European Union.’189 Spain also sought to explain the 
rationale behind new provisions in the Public Safety Act (then Bill) which 
provide for the summary return of migrants and refugees back to Morocco in a 
new administrative procedure called rechazo, or ‘border rejections’.190 The 
new provisions are focused on recognising the ‘specificity of Ceuta and Melilla 
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187 Human Rights Council, Report of the Working Group on the Universal Periodic Review—
Spain, 29th sess, UN Doc A/HRC/29/8 (13 April 2015) [77] (‘Report of the Working Group on 
the UPR—Spain’). 
188 Ibid [83].  
189 Ibid [57].  
190 Amnesty International, Spain: Two-Pronged Assault Targets Rights and Freedoms of 
Spanish Citizens, Migrants and Refugees (26 March 2015) 
<http://www.amnestyusa.org/news/press-releases/spain-two-pronged-assault-targets-rights-
and-freedoms-of-spanish-citizens-migrants-and-refugees> 
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from the geographical, border and security perspectives.’191 Here, the 
language relied on by Spain is reminiscent of Australia’s practice of creating 
‘excised offshore places’. As Australia’s recent experiences in amending the 
Migration Act 1958 (Cth) demonstrate, Spain’s assertion that its amendment 
would ‘comply with international obligations regarding access to international 
protection and non-refoulement’192 requires close scrutiny. 
 
Spain also defended its position on incommunicado detention. The 
delegation:  
 

recalled that the regime of incommunicado detention was exceptional, applied for 
terrorist offences only, and could only be established by a judge or tribunal through a 
reasoned decision, for the period of time that was strictly necessary.193 

 
In Spain’s UPR, a large number of recommendations focused on migrants’ 
rights and irregular migration. There was also an emphasis on ESC Rights. 
Aside from these areas, there was a sustained focus on gender violence, and 
racism and xenophobia (areas which regularly feature in the UPR, irrespective 
of the country being reviewed). Small clusters of recommendations 
considered the problem of human trafficking in Spain, as well as the 
incommunicado detention regime.  
 
In its responses to the recommendations it received, Spain took note of 20 out 
of its 189 recommendations.194 Eight of these related to Spain’s decision not 
to accede to the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of their Families (CMW). In its response, 
Spain relied on the position of the European Union, and noted that no EU 
states have ratified the CMW.195 It further commented on domestic initiatives 
on the rights of foreign workers in Spain, before stating that ‘[a]ny decision in 
this regard [on whether to accede to the CMW] will be taken in the framework 
of coordination between Member States’196 of the EU. Three 
recommendations that did not enjoy the support of Spain concerned in 
particular the protection of unaccompanied minor children.197 Spain 
responded by explaining it had adopted a framework protocol on ‘certain 
actions in relation to unaccompanied foreign minors’ in July 2014, with the aim 
of coordinating the ‘intervention of all institutions and authorities 
concerned.’198 It did not commit to any new legislative measures.199 
 

																																																								
191 Report of the Working Group on the UPR—Spain, UN Doc A/HRC/29/8, [58]. 
192 Ibid.   
193 Ibid [100]. 
194 The three official responses to UPR recommendations available to countries are to accept, 
accept in part, or to ‘take note’. While the language of ‘rejection’ is often used, a country that 
chooses to reject a recommendation is said, in the official language of the UPR, to have taken 
note of that recommendation.  
195 Human Rights Council, Report of the Working Group on the Universal Periodic Review—
Spain, 29th sess, UN Doc A/HRC/29/8 (13 April 2015) annex, 1 (‘Report of the Working Group 
on the UPR—Annex’).  
196 Ibid.  
197 Ibid 127–128 (Recommendations 131.184, 131.185 and 131.186).  
198 Ibid 127.   
199 As suggested by Recommendations 131.184, 131.185 and 131.186: see ibid 127–128.  
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The other recommendations that Spain took note of concerned:  
 acceding to the UN Convention on the Reduction of Statelessness;200 
 considering adopting new legislation compelling public company 

quotas for non-executive board seats for women;201 
 adopting a comprehensive law against racism, racial discrimination, 

xenophobia and related intolerance;202 
 adopting a national strategy to improve conditions in the penal 

system;203 
 using comparative studies to address the challenges posed by the 

investigation of crimes committed under international law during the 
civil war and under the Franco regime;204 

 decriminalising defamation and placing it within the Civil Code;205  
 taking further measures to enhance the rights of regular and irregular 

migrants;206 and  
 elaborating an internationally legally binding instrument on 

transnational corporations and human rights in the framework of the 
Human Rights Council.207 

 
Spain also decided not to accept a recommendation to ‘[r]eview the reform of 
the national justice system of early 2014 in particular with the aim of ensuring 
and enforcing the principle of universality of international human rights law’.208 
Spain justified reforms to the law on universal jurisdiction by stating that its 
system is now ‘comparable to other countries in our context’.209 Far from 
fostering impunity for international crimes, it argued that the reform:  
 

will bring about a strengthening of the principle of legality (extending the jurisdiction of 
our courts to crimes committed outside national territory, to the extent that it addresses 
acts committed in the territory of another State, is permissible only when international 
law or an international treaty authorise it) and that of legal certainty (the delimitation of 
the jurisdiction of the Spanish Courts, outside national borders, must be determined on 
the basis of a decision by the legislature, based on a rule of international law or of 
European Union law; it may not be left solely in the hands of jurisprudence).210 

 
Spain continued:  
 

[w]hat is really important is to have an advanced, effective system that is fully 
respectful of international law and which ensures that even if a State does not have 
jurisdiction to prosecute certain actions, it does have the necessary mechanisms to 
facilitate their prosecution by those who should do so [...] thus preventing any 
possibility of impunity.211  
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Here, Spain seeks to argue that further curtailing its universal jurisdiction will 
‘prevent any possibility of impunity.’ This premise, contingent on international 
cooperation and the idea that courts in a state will willingly prosecute their 
most senior political figures, is not supported by evidence.   
 

B Interaction with Special Procedures 
 
Spain issued a standing invitation to all thematic special procedures in March 
2001.212 Spain has received the following special procedure mandate holders 
since 1998:  

 Special Rapporteur on the human rights of migrants (2003); 
 Special Rapporteur on the question of torture (2003);  
 Special Rapporteur on adequate housing (2006);  
 Special Rapporteur on human rights while countering terrorism 

(2008); 
 Special Rapporteur on racism (2013);  
 Working Group on enforced disappearances (2013); 
 Special Rapporteur on the promotion of truth, justice, reparation and 

guarantees of non-recurrence (2014);  
 Working Group on discrimination against women in law and in 

practice (2014).  
 
The following visits have been agreed in principle or are under consideration:  

 Working Group on arbitrary detention;  
 Special Rapporteur on trafficking;  
 Special Rapporteur on the independence of judges and lawyers 

(scheduled to occur not before the second semester of 2015).  
 
The following Special Procedures mandate holders have made requests to 
visit Spain: 

 Independent Expert on minority issues (reminder sent in 2006);  
 Special Rapporteur on migrants (reminder sent in 2006);  
 Working Group of experts on people of African descent (reminder in 

late 2014).  
 

V NGO ASSESSMENTS  
 
NGO criticism during late 2014 and early 2015 has centred on the 
refoulement of migrants from the Spanish territories of Ceuta and Melilla to 
Morocco, and the Public Safety Act.213 They have also expressed concern 
over the curtailment of abortion laws in Spain, and the impact of this for 
women’s reproductive rights.  
 
The situation of migrants in Ceuta and Melilla attracted more NGO attention 
after an incident in early 2014 in which at least 14 people died attempting to 

																																																								
212 Office of the High Commissioner for Human Rights, Standing Invitations (1 January 2015) 
<http://www.ohchr.org/EN/HRBodies/SP/Pages/Invitations.aspx>. 
213 See section III(C)(1) at 4–6 and section IV(A) on the UPR at 24. 
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swim to Ceuta from Morocco. Before they reached the shore, Spanish border 
guards fired rubber bullets and tear gas into the water. The twenty-three 
people who succeeded in reaching Spanish territory were sent back to 
Morocco. According to Human Rights Watch, the new sections in the Public 
Safety Act which provide for the summary expulsion of immigrants in the 
Spanish enclaves ‘place […] migrants and asylum seekers at risk by allowing 
the summary return to Morocco of anyone caught attempting to cross over the 
fences along the enclave borders in a group’.214 Last minute amendments to 
the law mandate that the government will set up ‘asylum offices’ at the 
enclave borders, as well as create clear protocols for Spanish security forces 
operating on the borders.215 
 
The other provisions in the Public Safety Act have also attracted considerable 
criticism from NGOs, as well as the media. Dubbed the ‘gag law’ by the 
international press, the law imposes onerous fines for holding spontaneous 
meetings or demonstrations without prior notification, restrictions on 
demonstrations in certain places, prohibitions on the unauthorised use of 
images or information about authorities or law enforcement officers, 
demonstrating a lack of respect and consideration for the police, or for 
degrading public property.216 Amateur video footage, of the kind that captured 
abuse of Basque protestors by police, is also forbidden.217 The laws appear to 
have been introduced in response to the many public protests that have taken 
place in recent years, in which the Spanish people have voiced their concerns 
about austerity measures and the changes to abortion laws.218 Amnesty 
International has criticised the new offences for unduly restricting ‘the rights of 
freedom of peaceful assembly and expression, criminalizing some legitimate 
forms of protest and increasing penalties for others’.219  
 
Other amendments have also been made to the Criminal Code that broaden 
the definition of ‘terrorism’. The new laws prohibit statements on social media 
that could be 'perceived' as inciting others to commit violent attacks, 'even if 
the statement cannot be directly linked to an act of violence’.220 Under the law, 
the lead singer of a Spanish band Def Con Dos, César Montaña Lehmann, 
was arrested by military police and accused of inciting terrorism, on the basis 
of tweets he had posted. In his tweets, Lehmann had invoked the rhetoric of 
an armed leftist group that had been dormant since 2007, expressed pro-
Basque sentiments, and criticised the People's Party candidate for mayor of 
Madrid.221  
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The Human Rights Watch 2015 World Report focused on the problem of 
mortgage evictions in Spain, and suggested that Spain’s ‘inadequate 
safeguards against unfair mortgage terms violate EU law’.222 It criticised the 
high incidence of violence against women in Spain, and the fact that people 
with disabilities have, increasingly since 2005, been stripped of their legal 
capacity.223  
 
Amnesty International’s World Report 2015 was more extensive. Apart from 
the issues canvassed above, it focused on:  

 excessive use of force used to disperse and detain protestors;224 
 that law enforcement officers carried out identity checks on the basis 

of racial or ethnic characteristics (though it noted that the new public 
safety legislation contains a provision requiring identity checks to 
respect the principle of non-discrimination);225  

 violence against women; 
 the fact that the definitions of enforced disappearance and torture in 

Spanish legislation continue to fall short of international human rights 
standards; and 

 the curtailments on the universal jurisdiction of Spanish courts which 
took place in early 2014.226 

 
Both reports commented on the continued lack of accountability in Spain for 
Franco-era crimes.227   

 
VI RIGHTS RITUALISM 

 
Spain maintains regular contact with UN human rights treaty bodies and does 
not seek to mask or obfuscate its human rights problems to the extent 
observed in some other states. In the areas in which Spain is performing 
worst from a human rights perspective, it is generally quite direct. For 
example, its position on migrants’ rights is quite clear—it has not signed the 
CMW, and it has explicitly stated that in this area it follows the EU position.228 
It has not explicitly recognised the rights of minorities in its Constitution, 
perhaps in recognition of the existing tension within the autonomous 
communities. Similarly, Spain seems to treat the human rights obligations that 
it does commit to seriously. Concerns expressed by treaty bodies tend to 
relate to specific aspects of laws or legislative or policy systems, rather than 
pointing out areas in which all of the relevant law is deficient. In general, the 
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legislative and policy framework for the protection of rights seems much 
further developed in Spain than in the other countries surveyed in this project. 
This may reflect the comparatively quite recent creation of the Spanish 
Constitution, and the complete overhaul of its laws in the wake of the Franco 
dictatorship. Since then, Spain has sought to promulgate a strong rights 
culture, as evinced by initiatives like the recognition of universal jurisdiction in 
Spanish courts, the solid framework for women’s rights, and its progressive 
stance on child’s rights. 
 
Recent legislative developments, however, paint a less positive picture. 
Legislative measures applying to people seeking to cross the border into 
Ceuta and Melilla breach Spain’s non-refoulement obligations. The larger 
portion of the Public Safety Act involves measures that penalise citizens for 
exercising their rights to freedom of expression, freedom of association, and 
freedom of speech. Another law has curtailed the rights of 16 and 17 year 
olds to receive abortions without the consent of their parents. Spain’s 
previously robust practice under universal jurisdiction laws has been 
significantly curtailed.  
 
The case of Angela González Carreño demonstrates that, while Spain may 
have a progressive legislative framework in the area of women’s rights, this in 
itself is not sufficient in the absence of proper administration on the part of 
public officials. In fact, despite the many measures which Spain has 
undertaken to reduce the instances of violence against women in the country, 
murders of women by current and former partners has not declined 
significantly and the severity of violence committed against women has 
increased.229   
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ADDENDUM: STATUS OF INTERNATIONAL HUMAN RIGHTS TREATIES 
 
Treaty Date of signature, 

ratification or accession 
Reservations / Declarations? 

ICCPR 
 
First OP 
 
 
 
 
 
 
 
Second OP 
(death 
penalty)230 

Ratification 27.04.77 
 
Accession 25.01.85 
 
 
 
 
 
 
 
Ratification 11.04.91 

No   
 
Acceded to on the understanding that the HRC 
shall not consider any communication from an 
individual unless it has ascertained that the 
same matter has not been or is not being 
examined under another procedure of 
international investigation or settlement.  
 
 
Initial reservation to apply the death penalty in 
the ‘exceptional and extremely serious cases 
provided for in Fundamental Act No. 13/1985 
regulating the Military Criminal Code in 
wartime’, but this was withdrawn in 1998.  

ICESCR 
 
 
OP 
 
 
OP Art 11 
inquiry 
procedure 

Ratification 27.04.77 
 
 
Ratification 23.09.10 
 
 
No 

No  
 
 
No  

CRC 
 
 
 
 
 
 
 
 
 
 
 
 
OP 1231 
 
OP 2232 
 
 
 
OP 3233 

Ratification 6.12.90 
 
 
 
 
 
 
 
 
 
 
 
 
Ratification 18.12.01 
 
Ratification 08.03.02 
 
 
 
Ratification 03.06.13  

Declarations:  
 No financial benefit is permitted for those 

involved in inter-country adoption, other 
than that required to cover strictly 
necessary expenditure arising from the 
adoption of the child.  

 In Spain’s opinion, the age limit fixed in the 
CRC for recruitment and participation in 
armed conflict (15) is too young – its status 
is aligned with other States and NGOs in 
this respect.  

 
 
No  
 
Declaration that the minimum age for voluntary 
recruitment into its armed forces is 18 years.  
 
 

																																																								
230 Second Optional Protocol to the International Covenant on Civil and Political Rights, 
Aiming at the Abolition of the Death Penalty, signed 15 December 1989, 1642 UNTS 414 
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231 Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, 
Child Prostitution and Child Pornography, opened for signature 25 May 2000, 2171 UNTS 
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OP Art 13 
inquiry 
procedure 

 
Yes 

No 

CAT 
 
Art 20 inquiry 
procedure? 
 
Art 21 
declaration? 
 
 
Art 22 
declaration? 
 
OP 

Ratification 21.10.87 
 
Yes 
 
 
Yes 
 
 
 
Yes 
 
 
Ratification 04.04.06 

No  
 
 
 
 
Communications are accepted and processed 
only if they come from a State Party which has 
made a similar declaration. 
 
 

CERD 
 
 
Art 14 
declaration? 

Accession 13.09.68 
 
 
Yes 
 

Reservation to the whole of Art 22 (jurisdiction 
of the ICJ), which was withdrawn in 1999. 
 
Competence of Committee only accepted after 
appeals to national jurisdiction have been 
exhausted, and must be exercised within three 
months following the date of final jurisdiction.  

CEDAW 
 
 
 
 
OP 
 
 
OP Art 8-9 
inquiry 
procedure? 

Ratification 05.01.84  
 
 
 
 
Ratification 06.07.01 
 
 
Yes 

Declaration:  
 The ratification shall not affect Spanish 

constitutional provisions concerning 
succession to the Spanish crown.  

 
No  

CMW 
 
Art 76 
 
Art 77 

No 
 
 
 
 
 

 
 

CRPD 
 
OP 
 
OP Art 6-7 
inquiry 
procedure? 

Ratification 03.12.07  
 
Ratification 03.12.07  
 
Yes 

No  

CED 
 
Art 31 
declaration? 
 
Art 33 inquiry 
procedure? 

Ratification 24.09.09 
 
Yes 
 
 
Yes 

No  
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Procedure, opened for signature 19 December 2011, UN Doc A/RES/66/136 (entered into 
force 14 April 2014).  


