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Abstract 
 
Like a number of other countries, Australian occupational health and safety (OHS) 
legislation has undergone substantial reform since the late 1970s. This has entailed a 
shift from specification standards to general duties supported by process and 
performance standards, and which cover a wider range of duty holders (including 
upstream duty holders), hazards and workers. The revised laws also entailed 
provisions to promote employee participation as well as new inspectoral powers and 
enforcement measures. These changes together with other developments, notably the 
growing influence of risk management/systematic OHS management and concerns 
about psychosocial hazards, have profound implications for the role and functioning 
of inspectorates. Yet there have been few attempts to assess how inspectorates have 
responded to these challenges. Between 2003 and 2007 an Australian Research 
Council funded project was undertaken entailing documentary and statistical analysis, 
extended interviews with almost 140 inspectors and observations collected when 
researchers accompanied inspectors on 120 workplace visits. The study examined 
how inspectors dealt with upstream duty holders. It found that upstream duty holders 
were both an increasing area of attention for inspectorates but issues involving these 
duty holders often proved difficult to resolve due to jurisdictional and resourcing 
issues. 
 

 

Introduction 
 

Until 30 years ago Australian OHS legislation focused almost exclusively on the 
obligations of employers or occupiers of factories to provide safe plant and 
equipment, and a ventilated working environment, and on safety at construction sites.  
Legislative changes in Australia and a number of other countries since this time have 
broadened the range of duty holders to cover all workplaces and include designers, 
manufacturers, suppliers and importers of plant, and manufacturers, suppliers and 
importers of substances. This reflected recognition both that the actions of these 
parties could have a significant effect on OHS and that such problems were growing 
in tandem with the complexity of modern production systems, such as the use of 
elaborate supply chains and the leasing of plant.  
 
There is limited research into the effect of regulating design, faulty manufacturing, 
import or supply of unsafe items, including leasing arrangements, and the like on 
OHS. However, the importance of these issues has been highlighted by particular 
incidents like multiple fatalities and serious injuries relating to the design of tractors 
and all terrain vehicles that are prone to rolling over; the supply, for many years, of 
asbestos containing products without adequate warnings of the fatal health risks, as 
well as growing concerns within OHS inspectorates about poor safety outcomes 
associated with the leasing of plant (Johnstone et al, 2001; Johnstone and Quinlan, 
2006; and Quinlan et al, 2009). 
 
Design is only one element of the contribution of upstream duty holders to OHS 
problems but indicates the overall contribution may be substantial. In Australia, the 
National Occupational Health and Safety Commission (NOHSC) (2004) reviewed 
evidence on the role of design issues in work-related injuries between 1997 and 2002. 
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Drawing on the National Coroners Information System for 2000-2002, the NOHSC 
report (2004: 1) found that 37 per cent of 210 fatal workplace injuries definitely or 
probably involved design-related issues, while in another 14 per cent evidence 
suggested design issues were involved. It was found that 90 per cent of the incidents 
involving machinery and fixed plant entailed a design issue, which was higher than 
the result (54 per cent) for an earlier study of work-related fatalities (1989-1992). The 
NOHSC (2004: 2) study also examined the national data set for workers’ 
compensation, finding that design issues contributed to at least 30 per cent of serious 
and fatal injuries, with the figures being even higher for injuries related to cutting, 
slicing, sawing pressing and rolling machinery. Common design flaws included 
poorly located controls, inadequate interlock safety systems, inadequate rollover 
structures and restraints, inadequate fall protection and failed hydraulic lifting 
systems. In sum, design was found be a significant contributor to serious workplace 
injuries. The importance of workplace design and associated issues of maintenance of 
ventilation has also been highlighted by research and debate surrounding ‘sick 
building syndrome’ and Legionnaires Disease (see for example Eley et al, 2006).  

 

 

The Regulatory Standards Imposed on Upstream Duty Holders 
 
In Australia, for constitutional reasons, the regulation of OHS has predominantly been 
(as in Canada) a matter for state and territories rather than the federal government, 
although the latter has taken a more prominent role in the last five years, culminating 
in current efforts to ‘harmonise’ OHS legislation. Like a number of other countries, 
the Australian OHS statutes underwent significant refashioning after the 1970s, 
heavily influenced by the Robens Report in the UK (Robens 1972). The new laws 
represented a significant shift from the old-style regulation which focused on 
specification standards and had a restricted coverage both in terms of hazards and 
workers. These changes, in combination with the introduction of new sanctions 
(notably improvement and prohibition notices) and enhanced inspectoral powers, have 
had profound implications for the role and functioning of the inspectorate (see 
Johnstone, 2004: 64-72, chapters 4, 5 and 7). 
 
A pivotal feature of the post-Robens OHS statutes in Australia has been general duties 
covering employers, the self-employed, persons in control of premises (occupiers), 
and employees. There are also general duties covering designers, manufacturers, 
importers, suppliers, installers and erectors of plant; and manufacturers, importers and 
suppliers of substances. The latter are often referred to as the upstream duty holders.  
In broad terms, the duties imposed on upstream duty holders are to ensure, so far as is 
reasonably practicable, that plant and substances are safe and without risks to health 
‘when properly used’ (or equivalent expressions) and, more specifically, to arrange 
testing and examination to ensure plant and substances are safe and without risks to 
health when properly used, and to provide adequate information with the plant or 
substance and on request. Some of the statutes also impose duties on designers of 
buildings and structures to ensure that the structure can be safely built (Queensland 
and Western Australia) and that if it is to be used as a workplace, the structure is safe 
for people who will subsequently work in the structure (Queensland, South Australia, 
Victoria, and Western Australia). Designers of buildings and structures are also 
upstream duty holders.  
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The wide array of duties reflects recognition both of the complexity of production and 
service delivery and the principle that all those whose activities may create a hazard at 
work should bear legal responsibility for this. In a workplace, exposure to a hazard 
may arise not only from the acts or omissions of an employer but also from the acts or 
omissions of designers; manufacturers, importers, suppliers, installers and erectors of 
plant; manufacturers, importers and suppliers of substances; and designers of 
buildings and structures. 
 
It is clear that the general duties, qualified by the reasonable practicability of 
measures, are very similar to provisions which require risk management processes. 
While risk management is only specifically referred to in the general duty provisions 
of a few statutes (most notably Queensland, and recently the Commonwealth and the 
two territories1), requirements to identify, assess and control risks are to be found in 
the regulations of virtually every jurisdiction’. (For a discussion of the relationship 
between reasonably practicable and risk management provisions see Bluff and 
Johnstone, 2005). In particular, regulations for plant require designers, manufacturers, 
importers and suppliers to identify hazards, assess and control risks. Regulations 
relating to hazardous substances require manufacturers and importers to assess and 
classify hazardous substances as the basis for providing information in the form of 
material safety data sheets (MSDSs) and labels, which are also to be passed on by 
suppliers. 
 
The reformed OHS statutes also expanded the array of workplaces and hazards that 
inspectors must deal with. The statutes seek to ensure that ‘workplaces’ (generally 
defined as places where employees or self-employed persons work) are safe and 
without risks to health. In the context of upstream issues, it is important to note the 
reach of the duties in the Australian OHS statutes imposed upon employers and self 
employed persons (and in Queensland on a person conducting a business or 
undertaking) to persons who are not employees (or who are not ‘workers’ in 
Queensland). In some states (notably Queensland and Victoria) these ‘duties to 
others’ can extend beyond the workplace to any activity which is part of ‘the conduct 
of the undertaking’ (Johnstone et al 2001). As we show later in this article, these 
duties can cover acts and omissions committed upstream. In this sense, the duties to 
others may also be considered to be upstream duties. It is now also accepted that the 
general duties protect employees and others against all kinds of hazards, including 
health and psychosocial hazards. 
 
Of course, a designer, manufacturer or other upstream duty holder will also operate a 
workplace, where that duty holder is an employer or self-employed operator and will 
have direct duties to their employees, contractors, sub-contractors and labour hire 
workers. On the other hand, employers also make design and construction decisions 
about their own workplaces, or may import plant or substances directly, so upstream 
obligations do not necessarily originate outside the workplace. For example, in 
November 2003 a conviction over the poor design of a yard at the University of 
Western Sydney’s dairy (which required cows to do a u-turn at a gatepost resulted in 
an injury to a dairy hand) was upheld against the university (University of Western 

Sydney v Middlebrook [2003] NSWCA 250). Similarly, a refinery or treatment facility 

                                                
1
 The Australian Capital Territory and the Northern Territory. 
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may specify piping that is unsuited to the highly corrosive environment where the 
workplace is being built.  
 
As we noted above, most of the upstream general duties relating to plant, substances, 
buildings and structures require that these must be safe and without risks to health 
‘when properly used’. This qualification is potentially very restrictive of the scope of 
the duties. For example, in an early County Court of Victoria case which involved a 
machine supplied without guarding, DPP v Chem-Mak Australia Pty Ltd (unreported, 
Judge O’Shea, 10 September 1999) the court rejected the argument that since the duty 
was to make plant safe, the duty cannot be construed to mean that if machinery is 
unsafe (that is supplied without guards) liability can be avoided by issuing advice or 
instructions. This decision had a ‘chilling effect’ on enforcement of the upstream 
duties in Victoria – although since that case there have been a few successful 
prosecutions against suppliers and manufacturers in Victoria. We also note that the 
Occupational Health and Safety Act 2004 (Vic), which replaced the 1985 Act in force 
at the time of the Chem-Mak case, replaced the expression ‘when properly used’ with 
‘when it is used for the purpose for which it was designed or manufactured’ (see 
sections 27(1) and 29(1)). 
 
In the New South Wales case WorkCover Authority of New South Wales (Inspector 

Mulder) v Arbor Products International (Australia) Pty Ltd  (2001) 105 IR 81 the 
New South Wales Industrial Relations Commission in Court Session held that duty 
requires that the plant supplied is safe, and that the qualification ‘when properly used’ 
is intended to limit liability if plant is safe but becomes unsafe because of misuse – 
the qualification does not preclude liability when the machine is unsafe because it is 
unguarded and the manufacturer or supplier simply provides an instruction manual, 
advice or training in the use of the machine. Subsequently, there have been a series of 
successful New South Wales prosecutions against upstream duty holders. The Arbor 
Products approach has been confirmed in New South Wales (see in particular 
National Hire Pty Ltd v Howard [2003] NSWIRComm 144) and has also been 
followed in Western Australia (Shepherd v Viticulture Technologies (Aust) 
(unreported, Court of Petty Sessions, Albany (WA), Malone SM, 15 May 2003)). 
 
Multiple duty holders can, of course, be held to have breached their obligations with 
regard the same incident or set of events. For example, in 2003 both the employer and 
an equipment supply firm were convicted under the NSW OHS Act after a worker 
was seriously injured by a stump grinder. Both failed to address the hazard of an 
unattended machine continuing to operate, the risk of which was exacerbated by a 
modification to the grinder to prevent its sump draining (the hirer subsequently fitted 
a dead man’s handle. (See WorkCover Authority of NSW v Kennards Hire Pty Ltd 
[2003] NSWIRComm 378). Similarly, the use of tilt-up construction methods can 
entail obligations both on the manufacturer and supplier of tilt-up slabs, as well as the 
construction company that uses the slabs. Even more complex sets of multiple 
proceedings involving a number of firms and individuals can and do arise.  
 
In this paper we are concerned with a broad range of situations where the alleged 
breach of OHS legislation arose upstream from activities of parties outside the 
workplace - for example where defective or hazardous machinery is supplied to 
another workplace. We include designers, manufacturers, importers and suppliers of 
plant and substances, and designers of buildings and structures. We also include 
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situations where the alleged breach of OHS legislation arose upstream from acts or 
omissions relating to the duties to others. However, we do not address the duties of 
those involved in labour hire or leased labour (see Johnstone and Quinlan 2006). 
 

 

Inspection and Enforcement Upstream 
  
While some of the upstream duties have been in the post-Robens legislation of the UK 
since 1974 and in Australia since the 1980s, it has only been in the last decade that 
OHS agencies have made concerted efforts to implement the upstream duties. This 
has included the production of reports, information and guidance material. For 
example, in the UK the Health and Safety Executive commissioned a report on using 
design to improve safety outcomes in the construction industry (Wright et al, 2003). 
In 2005 the Australian NOHSC issued a safety design guide (see also its successor, 
the Australian Safety and Compensation Council, 2005). State and territory 
inspectorates have also issued guidance material on safe design covering plant, work 
stations and the like in a range of industries (see for example, WorkSafe Western 
Australia, 2005). This guidance material on design often includes valuable 
information on the process required to address OHS - how to undertake systematic 
OHS management, key safe design principles that should be followed (including 
workplace consultation) and illustrative examples. Despite this progress, the treatment 
of upstream duty holders remains piecemeal with a lack of overarching integration. 
Significant gaps remain in relation to guidance on the full array of upstream duty 
holders and, in most cases, the material remains generic and not translated (in a more 
detailed form) into industry codes and the like. 
 
In recent years some targeted enforcement campaigns (entailing publicity, workplace 
visits, information, the issuing of notices and other enforcement actions) have been 
undertaken in relation to upstream duty holders, including several nationally 
coordinated campaigns in Australia. For example in 2006 a national campaign on 
farm machinery involved over 100 inspectors undertaking compliance audits of more 
than 500 suppliers, 114 manufacturers, 47 designers, 16 importers, one auctioneer and 
one wrecker. The campaign identified compliance rates ranging from 100 per cent for 
all terrain vehicle (ATV) attachments to as low as 51 per cent for augers (Heads of 
Workplace Authorities Farm Safety Working Group, 2007 and Worksafe Western 
Australia, Media Statement, 2 February 2007). In the same year (2006), WorkSafe 
Victoria issued an alert warning operators and suppliers that some telehandlers (also 
known as telescopic forklifts) were not designed to lift freely suspended loads 
although often used for this purpose (CCH OHS Alert, 30 May 2006). There has also 
been a campaign in relation to forklifts in Victoria, and a national campaign (overseen 
by the Heads of Workplace Safety Authorities) on health facilities, which included 
design issues.  
 
In other cases involving registered high risk plant covered by OHS legislation, urgent 
public safety considerations have motivated immediate action targeting the operators 
of poorly designed plant. For example, in 2003 WorkSafe Victoria inspectors shut 
down a chair lift after it collapsed (due to design flaws) injuring 18 people and 
trapping 65 others. Despite extensive modifications the redesigned chair lift was 
closed after only 24 hours operations due to inspectors’ ongoing concerns about its 
safety (CCH OHS Alert 7 January and 29 June 2004). In 2005 the same inspectorate 
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closed the roller-coaster at the Luna Park amusement ground following an incident 
that left five children and an adult trapped (SIA Safety at Work Bulletin Issue 3 23 
May 2005). 
 
In some instances, aspects of upstream issues have been interpreted to fall outside the 
purview of OHS inspectorates. For example, in 2006 WorkSafe Western Australia 
conducted a targeted inspection program in the prefabricated temporary and 
transportable building manufacturing industry but it did not look at the safety of the 
temporary structures because this fell under the Building Code of Australia (an area of 
responsibility for installation engineers and local government authorities). Also, not 
all inspection and enforcement with upstream duty holders necessarily involves safe 
design issues; that is, action to ensure buildings, structures, plant or other items are 
inherently safe. For example, inspectors may deal with suppliers of plant (including 
hire firms) on issues relating to the maintenance of that plant, administrative 
registration of high risk plant, and provision of information in manuals or markings on 
plant. They may deal with manufacturers, importers or suppliers of substances about 
MSDS or labelling issues; or leasers of buildings on maintenance issues. 
 
Most OHS inspectorates in Australia have begun to prosecute or take other action 
against upstream duty holders in a wide range of industries and workplaces where 
their acts or omissions have resulted in serious injury to workers. The majority of 
prosecutions have focused on suppliers or importers – with only a handful on 
designers or manufacturers of plant, designers of buildings or structures, or 
manufacturers of substances. For example, in addition to the Arbor Products case 
noted above, in 2003 WorkSafe Western Australia secured a $10,000 fine against the 
supplier of an auger (Worksafe Western Australia v Nomel Holdings Pty Ltd, 
unreported, October 15, 2003, Narrogin Court of Petty Sessions) to a farmer that was 
inadequately guarded and was not accompanied with an operators’ manual – the 
farmer lost three fingers while trying to clean the auger. Earlier the same year a South 
Australian firm that supplied an unsafe grape-picking machine in Western Australian 
was prosecuted in that state and fined $25,000 after a worker fell from the plant and 
suffered spinal injuries (Shepherd v Viticulture Technologies (Aust) (unreported, 
Court of Petty Sessions, Albany (WA), Malone SM, 15 May 2003)). 
 
In addition to design flaws and the failure to provide operating instructions, 
inspectorates have prosecuted cases following incidents where equipment such as 
cranes were incorrectly commissioned or installed (for example in 2004 Lindores 
Cranes and Rigging was convicted of failing to safely commission a tower crane at a 
construction site resulting in the death of two workers – see Workcover Authority of 

NSW (Inspector Keenan) v Leighton Contractors Pty Ltd and Lindores Crane & 

Rigging (Aust) Pty Ltd [2004] NSWIRComm 31). Prosecutions have also highlighted 
obligations relating to design verification. For example, the conviction of Sherrin Hire 
Pty Ltd for supplying an elevated work platform to Integral Energy Pty Ltd that was 
unsafe emphasized that plant and equipment suppliers had to independently verify 
that the products supplied complied with safety standards and could not rely solely on 
safety information supplied by manufacturers (Inspector Michael Kent v Sherrin Hire 

Pty Ltd [2005] NSWIRComm 356). 
 
As indicated earlier, multiple duty-holders could be prosecuted for breaches arising 
from the same incident, including an upstream duty holder and another party. For 
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example, in 2006 a scaffolding firm and the primary contractor on a construction site 
were both held to have failed to comply with their general duties as employers to 
persons who were not employees under section 8(2) of the NSW Occupational Health 
and Safety Act after a dogman working for a third firm fell five metres from 
scaffolding (Inspector Robert Johnston v Hire N’ Higher Scaffolding Pty Ltd; 
Inspector Robert Johnston v Lipman Pty Ltd [2006] NSW IRComm 103). 
 
We also note in passing that there are a few cases under the employer or self-
employed person’s duty to ‘others’ involving those providing expertise, such as 
consulting engineers overseeing demolition activities (Inspector Michael Dall v 

William Caesar Porta trading as Western Pacific Engineers [2006] NSWIRComm 
214, a case involving section 9 of the New South Wales Occupational Health and 
Safety Act 2000, the duty on self-employed persons in relation to persons who are not 
employees).  Geotechnical and other mining consultants as well as OHS consultants 
could also be held accountable although we are aware of no Australian cases in this 
regard. However, precedent has been established in other countries with similar laws 
to Australia. In August 2005, independent OHS consultant Ian S Muir was prosecuted 
by the UK Health and Safety Executive (HSE) under section 3(2) of the Health and 
Safety at Work Act 1974 (the duty on employers in relation to persons other than 
employees) for failing to recognise or act on significant failings on a thermoforming 
machine on which an NPD Ltd employee subsequently had a serious accident in 
February 2004. Mr Muir was convicted and fined £200 plus £3500 costs (HSE Case 
number 20123580/01). This case received considerable international publicity 
because it was seen as the first of its type and highlighted the legislative 
responsibilities of consultants. 
  
In sum, over the past decade prosecutions brought by the inspectorates have 
contributed to publicising the duties of suppliers, in particular, and also designers, 
manufacturers and other upstream duty holders under OHS legislation. It is clear, 
however, that while there have been some prosecutions of upstream duty holders, 
such prosecutions are still a very small percentage of overall prosecutions taken by 
the Australian OHS inspectorates. The inspectorates also face other complex issues in 
determining an appropriate approach to enforcement. For example, strategies to 
enforce the duties of plant suppliers face the challenge of how to deal with numerous 
small operators, where those prosecuted may simply go out of business (see for 
example, Inspector Woodington v Peter Austin [2004] NSWIRComm 75) to be 
readily replaced by equally inexperienced firms. Further, the investigation and 
prosecution process may become complex where the failings of a number of parties 
(such as designers, manufacturers, erectors or construction contractors and sub-
contractors) contribute to an incident, as occurred in relation to the collapse of an 
airport hangar in the ACT where WorkCover ACT ended up prosecuting three firms 
and five individuals (Thompson Occupational Health News, Issue 694, 5 July 2006). 
 
However, little is known about how OHS inspectors deal with upstream duty holders 
and their views in relation to this area of their responsibility. The current study seeks 
to address this gap, focusing on a range of issues: first, the extent to which inspectors 
encounter and address upstream duty holder related issues; and second, inspectors’ 
views on upstream duty holder issues, including compliance by these duty holders, the 
adequacy of existing regulatory requirements, and any areas seen to be most 
problematic. 
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Methods 
 

Between 2003 and 2007 we undertook a study (funded by the Australian Research 
Council) of OHS inspectorates in four state jurisdictions (Queensland, Tasmania, 
Victoria and Western Australia), examining their activities and responses to changed 
OHS standards, including the upstream duties. These jurisdictions (four out of a total 
of nine) were selected as being representative of both small and large jurisdictions 
(both in terms of geographic size and population size and distribution). Together with 
an analysis of agency documents and statistics, we conducted 171 detailed interviews 
(see Table 1) with 29 senior managers of agencies, 21 ex-inspectors and 105 current 
inspectors using a semi-structured interview schedule that addressed matters of 
resourcing, selection/training, views about OHS standards, enforcement and 
distribution of tasks. Sixteen other senior managers, employer association 
representatives and union officials were also interviewed to gain additional insights 
into inspectoral activities. All interviews (which normally lasted from between 40 
minutes and one and half hours) were recorded, transcribed and the responses entered 
into a database using NVivo. 
 
In particular, inspectors were asked to express their views about six broad areas of 
OHS standards, one of which was upstream duty holders. In these interviews 
inspectors commented on the areas they saw as most important or challenging, their 
own direct experiences and views on the level of compliance. We also asked follow-
up questions to probe responses and encouraged inspectors to provide additional 
information derived from their own activities.  
 
In addition to these interviews, we undertook two rounds (2004 and 2006) of 
participant observation of inspectors’ activities, spending a day as an observer with 
each of 42 inspectors, including accompanying them on at least one visit to a 
workplace where the nature of the inspection, issues raised and actions taken were 
duly recorded in a notebook. All inspectors accompanied during workplace visits 
were interviewed, using the semi-structured interview schedule mentioned above. 
Where possible (about 80 per cent of cases), the second round of accompanied visits 
involved the same inspector that we had accompanied in the first round and involved 
a similar type of workplace. When undertaking the second round of visits inspectors 
were interviewed again to determined whether their views or circumstances had 
changed since the first round of visits and to explore any relevant issues raised by the 
workplace visits.  A number of workplace visits specifically involved issues related to 
upstream duty holders, either as part of the issue being addressed (for example the 
provision of plant such as cranes or pressure vessels) or as the focus of the visit (for 
example, a targeted campaign directed at the suppliers of agricultural machinery). 
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Table 1: Interviews with Agency Staff and Others  

 Agency 

Managers 

Others* Ex-

inspectors 

Inspectors**  

Queensland 10 4 8 38 60 

Tasmania 6 8 6 16 36 

Victoria 7 3 4 26 40 

Western 

Australia 

6 1 3 25 35 

Total 29 16 21 105 171  

*Policy advisers, ex agency managers, union and employer representatives 
** Excludes follow up/second round interview with same inspector 

 

As can be seen from Table 2 below, workplace visits covered a range of industry 
sectors (matched as far as possible to similar types of workplaces in each round), 
including construction sites, factories, hospitals, shops, warehouses, schools, childcare 
centres, farms, forestry co-operatives and prisons. Visits also included an array of 
small and large workplaces and both unionised and non-unionised sites. The visits 
undertaken were a normal part of the inspectors’ tasks and were not influenced by the 
presence of researchers.  
 

Table 2: Accompanied workplace visits by inspectors, by industry  

sector *  

 Number Percentage 

Construction 25 20.8 

Government and 

human services 

24 20 

Retail, wholesale & 

hospitality 

23 19.2 

Manufacturing 22 18.3 

Transport & 

Warehouse 

14 11.7 

Primary industry & 

forestry 

12 10 

Total 120 100 

* Includes multiple visits in one day and over 40% of visits regional (ie outside capital city) 

 

 

Evidence from Workplace Visits 
 
During workplace visits the matters observed and considered by inspectors were 
recorded under six broad categories plus a residual category (most common issues 
encountered under this category were induction, traffic systems, falls from height, 
first aid and emergency procedures). Table 3 indicates that upstream duty holders 
were an issue in 52 workplace visits or about 43 per cent of all visits undertaken. 
Though ranking well below traditional areas of inspectoral activity like employer 
obligations relating to plant and equipment this was far higher than expected by the 
relatively recent and limited degree of policy focus of agencies on upstream issues. 
Upstream duty holders ranked ahead of employer obligations relating to 
ergonomics/manual handling, despite the markedly greater attention given to this area 
in recent years. 
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Table 3: What was examined by inspectors during workplace  

visits – number, rank and overall percentage 

OHS Standard Number As percentage of 

total visits* 

Plant/equipment 79 65.8 

Manual handling 44 36.7 

Hazardous 

substances 

59 49.2 

Changing work 

arrangements 

60 50 

Upstream duty 

holders 
52 43.3 

OHSM 

Documentation** 
61 50.8 

Other (includes 37 

fall from height) 

89 74.2 

*n=120 (note not all workplaces involved inspections & some aborted included too) 
**Wide definition includes system components like incident reporting systems 

 
It needs to be acknowledged that inspectors consider a multiplicity of issues during 
visits and compliance by upstream duty holders was usually a lower order 
consideration – a subsidiary factor rather than the primary focus of the visit. Thus, the 
time spent on the issue during a visit was generally very brief, for example identifying 
who the upstream duty holder was so they could be contacted and pursued later. 
Indeed, given the fact that upstream duty holders were very seldom on site there was 
clearly a limit to what could be done during the workplace visit. In a number of cases 
involving unsafe equipment or plant the supplier was interstate or overseas. As a 
number of inspectors indicated, following up on upstream duty holders was usually 
undertaken after the visit, entailing research and contact at the inspectorate’s offices 
and if warranted and feasible, a later visit to the upstream duty holder (such as a crane 
leasing firm or scaffolding supplier). This finding also highlights the limitation of 
judging how a significant an issue is only by the amount of time devoted to it during 
workplace visits.  
 
Other research by Liz Bluff (2010) suggests that Victorian and South Australian 
inspectors spent little time following up issues with plant designers and 
manufacturers, that inspection and enforcement by those agencies with these duty 
holders was minimal and spasmodic, and that an issue might be identified but let go if 
the duty holder was interstate or overseas - which inspectors believed was often the 
case. Our research (based on Victoria and three other inspectorates) suggests that 
these inspectorates did consider the wider range of upstream duty holders but we did 
not fully investigate what action was taken after a workplace visit (ie whether issues 
identified were fully followed up by the individual inspector, negotiations with 
upstream duty holders, formal action or prosecution). Therefore, our study while 
indicative of how often individual inspectors encounter upstream issues and how they 
view these issues should not be seen as suggesting that consideration of upstream duty 
holders currently constitutes a significant part of the overall work of the inspectorates 
in our study. 
 
Nevertheless, there were exceptions where upstream duty-holder issues constituted a 
significant part of workplace visit. For example, several observed visits were to 
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upstream duty holders, as in the case of one that was part of a national campaign 
targeting suppliers of rural machinery. In another case where an inspector responded 
to a complaint about the safe movement of supermarket trolleys in a local government 
owned car park adjacent to a shopping centre the inspector had to spend considerable 
time unraveling the complex web of potentially responsible parties (the local council, 
the large retailers, the trolley contractor and the shopping centre management) and to 
work out the best way of proceeding.  In this case, while council owned the car park 
where the incidents were occurring, the inspector adjudged the retailers and shopping 
centre management – an upstream duty-holder who owned and controlled the 
shopping centre as a whole – to be the key parties. To minimise buck-passing, the 
inspector arranged a conference to resolve the issue with the retailers and shopping 
centre management and did not include the local council or trolley contractor.  
 
The fact that upstream duty holder issues were regularly identified and considered 
(albeit briefly) by inspectors in their workplace visits highlights the importance of 
having general duty provisions that extend beyond the immediate employer or 
workplace occupier. Such provisions enabled inspectors to consider the contribution 
to workplace risks by parties outside the workplace.  

 

Table 4 provides a breakdown of the type of issue. As can be seen, supply of plant or 
substances was the most frequently identified upstream issues. Design of plant or 
workplaces, manufacture of plant or substances, and duties to others relating to supply 
and control of workplaces were similarly likely to arise. It should be noted that design 
issues (including hazardous layout, the incorporation and type of guarding, or poor 
unloading facilities) were a common source of the inspectors’ concerns with upstream 
duty holders. At the same time, the focus on suppliers reflected the fact that they were 
often the most proximate upstream duty holder (ie easiest for the inspector to contact 
and deal with) and were also being increasingly targeted by inspectorates. Further, 
because of the focus on suppliers, inspectors were not necessarily dealing with actual 
issues of safe design at the source, but rather were involved with matters such as 
retrofitting control measures and patching up problem areas. 
 
Table 4: Duty-holder/Type of Upstream Duty Issue Raised during Workplace Visits   

Type of issue 2004  2006 Total*/Percentage 

Design of plant or 
workplaces 

 5 
 

4 9 (15.8%) 

Manufacture of plant 
or substances 

 5 3 
 

8 (14.0%) 

Supply of plant or 
substances (including 
lease or sale) 

 16              15 
  

31 (54.4%) 

Duty to others, eg 
owner/leaser of 
workplaces or 
government control 
of privatized services 
(eg homecare) 

 4 
  
  

                      5 9 (15.8%) 

Total  30 27 57 (100%) 

*Note: Numbers can exceed totals in Table 4 as some visits identified issues with multiple upstream 
duty-holders 
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Inspectors’ Views on Regulating Upstream Duty Holders 
 

As noted above, a problem connected to an upstream duty holder arose in 52 (or 43%) 
of the workplace visits with inspectors. All inspectors undertaking workplace visits 
were asked a series of questions about their attitude with regard to the adequacy of the 
law, levels of compliance and enforcement activity in relation to upstream duty-
holders. This involved a total of 57 inspectors rather than 42 (as some inspectors were 
no longer available for the second round of workplace visits). Of those responding to 
the question on the clarity/adequacy of the law (14 didn’t respond), 18 indicated that 
they thought the existing law was adequate, 12 stated it was inadequate, a further 9 
pointed to jurisdictional problems (for example where the plant supplier was located 
overseas), while four gave a mixed response (the law had strengths but also 
weaknesses). 
 
In terms of legislative compliance, 34 inspectors rated compliance by upstream duty 
holders as low to very low, three thought that compliance was mixed and only one 
inspector rated compliance as high (19 failed to respond). The vast majority of 
inspectors (46 of 57) indicated that upstream duty-holders were an important issue 
and 27 of these believed their agency should spend more time on the issue. Nine 
inspectors also volunteered that they didn’t have enough time to deal with these issues 
while two others felt they had sufficient time at present. 
 
In sum, inspectors saw upstream duty-holders as an important issue where compliance 
was presently low, and where, despite recent initiatives of their agencies, more 
attention and resources needed to be directed. Views about the adequacy of current 
laws were mixed, especially when the jurisdictional reach of these laws was 
considered. National harmonization of OHS laws, and nationally consistent 
enforcement supporting these, may help inspectorates to inspect and enforce upstream  
but cannot fully address the problems posed by increasingly international supply 
chains. 
 
A number of inspectors believed awareness of legislative requirements and 
compliance could be enhanced by the combination of more vigorous enforcement 
(issuing notices and prosecutions) with education programs. Typical was the comment 
of one inspector: ‘I think that there probably needs to be a bit more enforcement 
activities targeted at some of the design issues and concept and more educational 

programs in some of the areas where design work and stuff is being done.’ 

 
Most inspectors admitted not spending much time on the issue, which may reflect 
resource limitations given the often time-consuming nature of investigating the 
actions of remotely located parties. As one inspector observed:  
 
‘Unfortunately we don’t spend enough time on those issues. Often we’ll get…an 

example was a tank manufacturer supplying sort of petrol tanks with a non-

conforming ladder on them, and we spotted these and we do track it down and we 

tracked it back to the manufacturer…And sometimes it’s that old or it’s come from 

that far away that we can only deal with the employer. And it’s easier to deal with the 

employer because ‘it’s your problem, your risk, your hassle, you need to fix it now.’ It 

would be good if there was more work done on the designers and manufacturers so 
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we could prevent that sort of thing getting into workplace, or nipped in the bud very 

early.’ 
 
At the same time inspectors made positive reference to increased inspectorate activity 
in the area (including national campaigns) while others indicated they had addressed 
the issue with some degree of success. For example, one inspector stated ‘I’ve written 
notices on suppliers or manufacturers and designers, whatever, and they are equally, 

they’re under an equal duty of care the same as everybody else so they must comply 

with the law. And I think they’re doing their utmost to comply with the law now, 

because they’re just simply looking after their liability. I think they put a lot of effort 

in the past into more cosmetic things, architects and so forth. I think they’ve got other 

conditions now added to their responsibility and obligations.’ 
 
Some inspectors indicated that compliance tended to be better amongst larger 
organizations in some industries rather than others. On the other hand, some industries 
and some duty-holders were viewed as resistant. A construction inspector expressed 
some frustration in this regard: ‘We’ve had a lot of difficulty talking to the designers 

and architects from construction sites…where they believe that they don’t need to go 

and look at the national standards for plant or look at plant design, which is out 

there, it’s readily available… if I’m reading that, why aren’t they reading it?’  
Inspectors referred to design flaws in mulching machines and forestry equipment, 
often expressing some frustration that these flaws were only acted on once a ‘trail’ of 
death or serious injury had arisen in several countries. A forestry inspector cited the 
case of one piece of equipment ‘we had a number of incidents…where we had 

operators injured in the cabins of the excavators that had chainsaws or drop saws 

fitted to the log grabs. The chains were breaking and parts of the chains were 

entering the cabin and hitting the operators… So we met with the managers of (the 

overseas manufacturer) and let them know that their guarding wasn’t up to standard 

and …recommended the fitting (names two types of guarding)…They carried out 

extensive tests…and subsequently all their machines have (the suggested guarding).’  
 
Almost without exception, inspectors viewed architects as having no interest 
whatsoever in the OHS implications of their activities. Views were more positive with 
regard to engineers, although still often critical. One inspector stated ‘I think 
architects don’t even give safety consideration and there is a bit more of an attempt 

by engineers to introduce things.’ Some inspectors were also highly critical of the 
quality/safety of plant imported from a number of developing countries. For example, 
one inspector nominated Asia as a region of concern stating ‘we’ve had a number of 
bits of plant like that where they haven’t been properly guarded and so we’ve had to 

try and nip those off, and it’s mainly been in the area of machine guarding.’  The 
quality of hardened steel used in some tools like wrenches was another area of 
concern. 
 
A common source of frustration was the difficulty of taking action where the 
responsible party was located outside the inspector’s jurisdiction – and in particular, 
from outside Australia. In this regard, the (few) national campaigns targeting 
upstream duty-holders as well as improved links between agencies were well received 
by inspectors. On the other hand, these campaigns only addressed part of an array of 
concerns. A rural district inspector observed, ‘especially in the areas like silos, like 
towable equipment that especially if it goes on tractors, like tillers and cultivators and 
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slashers and so forth… there is still equipment coming into this country that is clearly 

not compliant.’ 
 
In terms of the issues identified in workplace visits, inspectors would seek to explain 
to managers or workers on site the obligations of upstream parties while also 
indicating measures that could be taken by those at the workplace to mitigate the risk; 
such as better training, precautionary measures and fixing guards. For example, an 
inspector told an employer that manufactured cakes that the employer needed to fit 
guards to dough mixers, even though the supplier had failed to meet their duty in this 
regard. After seeking to ensure action at the workplace, inspectors would then, in 
many instances, follow up the issue with the upstream duty holder. In some cases, 
follow up involved research to identify who the responsible party was or to unravel 
multiple duty holders. For example, privatisation of transport activities where 
government retained ownership of rail track and port facilities created a complex web 
of duty holders, complicating the investigation of a traffic incident at a dock. In other 
instances follow up was not possible. For example, the long period of time elapsed 
since supply of a hazardous grass cutter, and the statute of limitations in that state,  
prevented legal action against the manufacturer of the grass cutter although the winery 
using the cutter was prosecuted and convicted following a serious incident to a 
worker. 
 

 
Conclusions 
 
A complex array of parties can influence the design, construction and operation of 
workplaces, and the plant, substances and other items used at work, in ways that 
affect OHS. Globalised supply chains, the remote sourcing of plant, substances and 
other items, and the outsourcing or leasing of plant supply have, if anything, added to 
the complexity of managing OHS and enforcing OHS legislation. Upstream duties, 
that seek to address these complexities, were only introduced into the Australia OHS 
statutes in the post-Robens era, and initially OHS agencies took little action to inspect 
enforce upstream issues, but in recent years inspectorates are beginning to rectify this 
through information provision and campaigns targeting upstream duty holders). 
Individual inspectors also have pursued issues upstream to designers, suppliers and 
manufacturers when problems have been identified in workplace visits.  On occasion 
we observed the inspector resolve an issue by astutely judging who to involve and 
who not to involve in an issue. 
 
Despite these efforts, inspectors often perceived that compliance by upstream duty 
holders was poor. Overall, programmatic approaches to upstream duty holders remain 
exceptional. This may change as a consequence of both the emphasis on safe design 
in the Australian National OHS Strategy, the harmonization of upstream duties in the 
current process of harmonizing OHS laws, and supporting nationally harmonized 
enforcement policy. For the upstream duties to be properly implemented and 
enforced, OHS inspectorates will need to develop stronger campaigns that focus on 
safe design and vigorously pursue the role of all upstream duty holders in eliminating 
or minimising workplace risks arising from the buildings, structures, plant, substances 
and other items they design, manufacture, supply or import. 
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