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The national model legislative framework involves three tiers: 

1) the model Bill which, among other provisions, establishes general duties (for ex-
ample, a duty imposed on a person to ensure health and safety which requires 
the person to eliminate risks to health and safety or if that is not reasonably prac-
ticable to minimise those risks so far as is reasonably practicable); 

2) more detailed requirements laid down in regulations; 

3) codes of practice which set out one way of achieving and demonstrating compli-
ance with relevant provisions of the Act and regulations but are not mandatory. 

 The focus of this briefing is the bottom tier - codes of practice – which do much 
of the ‘heavy lifting’ under the work health and safety regulatory regime. As will be-
come apparent from the discussion below, the particular strength of codes of practice, 
if well drafted, is in providing practical and detailed guidance to duty holders, while not 
being overly prescriptive as they give duty holders the flexibility to choose alternative 
action. 

 The model legislation also establishes that one of the functions of regulators is 
to provide advice and information on work health and safety which they may do 
through guidance materials which may take the form of guidelines, guides, fact sheets, 
hazard or safety alerts or other formats. Such guidance material may in some circum-
stances complement or even replace codes of practice, as considered below. 

 In July 2008 the Council of Australia Governments (COAG) formally com-
mitted to harmonising work health and safety legislation through the Inter-
Governmental Agreement for Regulatory and Operational Reform in Occupation-
al Health and Safety (the IGA). Following an extensive national review into the 
structure and content of model work health and safety laws, Safe Work Australia 
took carriage of the development of a national model Act, regulations and codes 
of practice. In order to achieve and sustain harmonised regulatory regimes, all 
nine governments which signed up to the harmonisation process need to uni-
formly adopt the national model instruments and maintain uniformity over time. 
As discussed in a previous briefing, so far five have implemented the national 
model legislation (Cth, Qld, NSW, ACT, NT) and a sixth (Tas) will do so in 2013 
(see Work Health and Safety Briefing Issue 4, May 2012). 
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Scope, character ist ics and legal  status of  codes  

 The National Review into Model Occupational Health and Safety Laws (hereafter ‘Review 
Panel’) recognised that codes of practice play an important role in assisting duty holders to meet 
the required standard of health and safety practices at work and that it is important that they be 
provided with a legal status that maximises that role. So what should that role be, in what circum-
stances should they appropriately be used, and what precisely should be their legal status? 

 In addressing the first and second of these questions, the Review Panel quoted with ap-
proval the views of Bluff and Gunningham who had argued that:  

In the continuum of quasi-legal and purely advisory instruments, we suggest the principal basis 
for selecting a quasi-legal instrument over a purely advisory one is the need for unequivocal, au-
thoritative advice. An ‘approved’ code of practice is a more appropriate choice when it is im-
portant to provide clarity and certainty about an acceptable way(s) to comply with the OHS stat-
ute or regulations, and it needs to be clear and unambiguous that the instrument has legal status 
and/or can be used as evidence in proceedings. A statutory guideline is appropriate if there is a 
need to provide definitive interpretation of a particular provision of an OHS statute or regulation. 
In other circumstances, where the principal aim is to provide practical advice and solutions, guid-

ance materials (in various forms) are appropriate (1). 

 This position, according to the extensive evidence provided in Bluff and Gunningham’s re-
port was also representative of regulatory ‘best practice’. The Review Panel concluded that codes 
play an important role in explaining the requirements of the Act and regulations and setting out 
practical ways to meet the required standard of health and safety practices at work. 

 As to the third question, the Review Panel noted that in the past the legal status of ap-
proved codes of practice, compliance codes and comparable instruments had differed substantial-
ly between jurisdictions. For example, there were approved codes of practice with a rebuttable 
presumption of non-compliance, approved codes that were ‘deemed to comply’ and approved 
codes that were evidentiary but had no ‘rebuttable presumption’ or ‘deemed to comply’ status. 
There were also ‘recognised standards’ in Queensland which looked remarkably like codes by an-
other name. 

 In determining their legal status, the Review Panel emphasised that while legislation pro-
vides that approved codes of practice can be used in court proceedings, nevertheless: 

There is no requirement that codes of practice be complied with. They are meant to guide duty 
holders in how to meet their obligations. It is not appropriate that they have a binding or prescrip-
tive character. They may not be directly applicable to each business or workplace. If a person 
can otherwise show compliance with the duties under the Act, then compliance with a code of 
practice is not normally expected or required. Codes of practice do, however, represent evidence 
of knowledge of risk and risk control. They are evidence of what would be reasonably practicable 
in the circumstances (2). 

 The Review Panel illustrated their view of how codes should apply through the following 
flow chart (National Review, Second Report, cl 48.28). 
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 Accordingly, the Panel recommended that: 

The model Bill provide that a code is to be taken by a court to represent what is known about 
specific hazards, risks and risk controls. That evidence, along with other evidence, may assist 
the court in determining what was reasonably practicable in the circumstances. 
(Recommendation 230). 

The model Act should make clear that a duty holder may achieve and demonstrate compliance 
with relevant provisions of the Act and regulations by ways other than the ways set out by an 
approved code of practice (Recommendation 231). 

  Consistent with these recommendations Section 275 of the Model Work Health and 
Safety Bill relating to approved codes of practice provides that: 

1) This section applies in a proceeding for an offence against this Act. 

2) An approved code of practice is admissible in the proceeding as evidence of whether or 
not a duty or obligation under this Act has been complied with. 

3) The court may: 

(a)  have regard to the code as evidence of what is known about a hazard or risk, risk 
assessment or risk control to which the code relates; and 

(b) rely on the code in determining what is reasonably practicable in the circumstances 
to which the code relates. 

 The ‘evidentiary’ status of codes under this provision (meaning that they can used as evi-
dence in proceedings) is particularly important. For example, in New South Wales, this over-
comes obstacles that would otherwise be presented by the Evidence Act 1995 and the rules of 
evidence, which would prevent the use of documents as evidence unless backed by an inde-
pendent expert witness. 

 Importantly, section 275 of the model legislation does not give codes ‘deemed to comply’ 
status. Rather, duty holders still need to assess that the code covers what they must deal with in 
order to comply with relevant duties or obligation in the Act or regulations. That is, “codes of 
practice deal with particular issues and do not cover all hazards or risks which may arise. The 
health and safety duties require duty holders to consider all risks associated with work, not only 
those for which regulations and codes of practice exist” (3). This is appropriate given that many 
codes under the new work health and safety regime are of a generic nature. 
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Approved codes of practice and compliance 

Inspectors may use a variety of different strategies to achieve compliance with work 
health and safety legislation, ranging from facilitating voluntary action through advice and 
persuasion, through direction via improvement and prohibition notices, to prosecution and 
other enforcement action in extreme cases. Approved codes of practice have greatest influ-
ence in terms of the first two of these strategies and as we will see, far less with regard to the 
third. 

First, codes are commonly used by inspectors to provide practical guidance to duty 
holders, as part of a co-operative approach to advise and persuade duty holders to comply. 
This is consistent with their statutory purpose, and there can be no credible objection to in-
spectors drawing the attention of duty holders to possible means of improving their work 
health and safety practices and of discharging their general duty obligations. 

 Second, although failure to implement a code of practice is not in itself an offence, 
codes do have evidentiary status and failure to comply with a code of practice may be used 
as evidence of failure to discharge a general duty or comply with a regulation. Codes do 
therefore have enforcement implications and it is not uncommon for inspectors to cite them in 
an improvement notice or prohibition notice, indicating the measures that could be taken to 
remedy an alleged contravention or non-compliance. This is legitimate provided it is not im-
plied that the duty holder must comply with the code in order to discharge their legal respon-
sibility. On the other hand, if the duty holder neither complies with the relevant code, nor de-
velops another approach which they can demonstrate addresses the health and safety prob-
lem at least as well as the code, then they will have failed to comply with the relevant notice. 

 Finally, approved codes might be used in evidence in prosecutions for breaches of 
work health and safety statutes or regulations. Yet in practice, codes seem to be referred to 
only exceptionally in judicial proceedings and relevant judicial commentary is scant. A search 
for cases involving codes of practice through LexisNexis revealed little more than a handful 
of cases in which codes were referred to and most of these addressed them only in passing. 

 Nonetheless, it is clear that in principle, approved codes may be used in evidence in a 
prosecution, in determining whether or not there has been a breach of a work health and 
safety statute or regulation. As such, they have greater legal standing than Australian Stand-
ards (or standards issued by other standards’ bodies) and guidance material (see below), 
although in some jurisdictions at least, there is suggestive evidence that the courts are pre-
pared to take account of not just codes but also Australian Standards and guidance material, 
as evidence that risks are foreseeable, and that – where these documents provide recom-
mended solutions – mitigation is reasonably practicable. However, as regards New South 
Wales, the decision in WorkCover Authority of New South Wales (Inspector Mulder) v Arbor 
Products International (Australia) Pty Ltd (2001) 105 IR 81; [2001] NSWIRComm 50 sug-
gests that a narrower interpretation will be taken. (For further discussion of the use of the 
standing of Australian Standards see Johnstone R, Bluff E and Clayton A, Work Health and 
Safety Law and Policy, Thomson Reuters, Sydney, 2012, pp 459-466). 

 

Relationship between codes, standards and guidance 

The national model legislation provides that approved codes of practice can expressly apply, 
adopt or incorporate other documents, in whole or in part. Specifically section 274 (3) pro-
vides that “a code of practice may apply, adopt or incorporate any matter contained in a doc-
ument formulated, issued or published by a person or body whether:(a) with or without modi-
fication; or (b) as in force at a particular time or from time to time”. For example, in the case 
of the coal mining industry, technical standards are provided for by a number of standards 
setting bodies including Standards Australia. 
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 While applying, adopting or incorporating technical standards or other documents has 
merit it does not guarantee that regulations or approved codes will embody the best available 
and most suitable ways of eliminating or minimising risks because the relevant sources may 
themselves be out-dated if they have not been reviewed and revised on a timely basis, or they 
may be less than comprehensive if they have not been drafted with reference to all available 
evidence. The result is that while some technical standards and referenced documents may 
offer sound guidance, others may not. 

 

The roles of guidance material 

 Most of the debate concerning the value of ‘quasi-legal’ instruments has concerned the 
roles, strengths and weaknesses of approved codes of practice, but it is at least arguable that 
some of those roles could also be discharged by various forms of guidance material. 

 The characteristics and potential virtues of such material have been summarised by 
Bluff and Gunningham as follows: 

While codes of practice promulgated by government have a quasi-legal status, guidance 
material does not. Yet it can still have considerable value and indeed the volume of guid-
ance material and its impact may exceed that of other policy instruments in the instru-
ment hierarchy. Guidance material takes various forms including guidelines, guides, 
safety or hazard alerts, and fact sheets. Some problems, especially those which are 
complex, where it is difficult to define requirements or a particular solution, or where the 
aim is to present best practice, may lend themselves more to guidance material than to 
codes or regulations (4). 

 So how do we assess the relative virtues of guidance materials and codes? Certainly 
guidance materials have some ostensible advantages over codes. Not least, they are less like-
ly than codes to be regarded (albeit erroneously) as de facto regulations, thereby contributing 
to the problem of regulatory overload. 

 Because guidance materials do not have any formal legal status, it should also be easi-
er to modify them quickly (at least in theory although arguably far less in practice if scrutiny by 
tripartite stakeholders is involved), thereby reducing the danger of their becoming rapidly out-
dated. In this way, the accumulated wisdom that is often contained in prescriptive standards 
would not be lost but would be located in a different form. 

 Conversely, there are several potential weaknesses to the role of guidance materials. 
In particular, the lack of legal status of guidance materials can be a distinct disadvantage. In-
deed it is precisely because codes have legal implications that they are taken seriously by duty 
holders, and play such an important role in a ‘Robens based’ regulatory framework. 

 Moreover, on closer scrutiny it also becomes apparent that some of the purported ad-
vantages of guidance materials over codes of practice are more apparent than real. In particu-
lar, while in principle guidance material can be introduced and modified much more quickly 
than codes in practice, in terms of a national system of work health and safety regulation, if 
guidance material is for use nationally then it will need to go through a range of consultative 
processes at national level, in much the same way as national model codes of practice. Signifi-
cantly, there is no suggestion in the international literature that codes should be substantially 
replaced with guidance material. Indeed both the Health and Safety Executive in the UK, and 
the Australian work health and safety regulators continue to rely heavily on approved codes of 
practice and a recent review of the UK statutory framework strongly endorsed their continuing 
use (5). 
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