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 This Work Health and Safety Briefing presents three key cases. The 
cases have implications for the interpretation of “reasonably practicable”, 
“control” and who is an “officer”, although their relevance must be considered in 
light of the specific provisions of work health and safety legislation in a particular 
jurisdiction. 
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“Reasonably practicable” and “control” 

Baiada Poultry Pty Ltd v The Queen [2012] HCA 14 

In Regulation at Work Volume 10 Issue 1 (March 2011) we noted the decision of the 
Supreme Court of Victoria, Court of Appeal, in Baiada Poultry Pty Ltd v The Queen 
[2011] VSCA 23. Despite the trial judge failing to properly direct the jury, the Court of 
Appeal, by majority, had upheld the appellant's conviction on the ground that, pursuant 
to the "proviso" in section 568(1) of the Crimes Act 1958 of Victoria (the Crimes Act), 
"no substantial miscarriage of justice [had] actually occurred". Subsequently, in Baiada 
Poultry Pty Ltd v The Queen [2012] HCA 14 the High Court unanimously upheld Bai-
ada’s appeal against the majority decision of the Court of Appeal, quashed the convic-
tion, and ordered a new trial. This is an important decision, and in this short summary 
we note two points. 

First, in the Court of Appeal, Neave JA and Kyrou AJA had held that there had 
been no significant denial of procedural fairness and, exercising their discretion under 
section 568 of the Crimes Act, denied Baiada leave for appeal. French CJ and Gum-
mow, Hayne and Crennan JJ took a different view of the interpretation of the “proviso” 
in section 568 and held that “it is wrong to speak of the proviso as conferring some 
“discretion” on the Court of Appeal” (para [26]).  

Some Key Cases 
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Baida continued 

At para [27] their Honours stated that: 

[A]n appellate court must undertake the task of determining whether no substantial miscarriage of 
justice has actually occurred in the same way as it would decide whether the verdict of the jury should 
be set aside on the ground that it is unreasonable or cannot be supported having regard to the evi-
dence although, of course, the inquiries are distinct. That task must be undertaken on the whole of the 
record of the trial including the fact that the jury returned a guilty verdict. 

Second, French CJ and Gummow, Hayne and Crennan JJ challenged another aspect of the 
decision of Neave JA and Kyrou AJA: what was “reasonably practicable” in the circumstances. At 
para [33] French CJ and Gummow, Hayne and Crennan JJ stated that: 

[T]he question presented by the statutory duty "so far as is reasonably practicable" to provide and 
maintain a safe working environment could not be determined by reference only to Baiada having a 
legal right to issue instructions to its subcontractors. Showing that Baiada had the legal right to issue 
instructions showed only that it was possible for Baiada to take that step. It did not show that this was 
a step that was reasonably practicable to achieve the relevant result of providing and maintaining a 
safe working environment. That question required consideration not only of what steps Baiada could 
have taken to secure compliance but also, and critically, whether Baiada's obligation "so far as is rea-
sonably practicable" to provide and maintain a safe working environment obliged it: (a) to give safety 
instructions to its (apparently skilled and experienced) subcontractors; (b) to check whether its instruc-
tions were followed; (c) to take some step to require compliance with its instructions; or (d) to do some 
combination of these things or even something altogether different. These were questions which the 
jury would have had to decide in light of all of the evidence that had been given at trial about how the 
work of catching, caging, loading and transporting the chickens was done. 

Their Honours further stated that: 

37…the majority in the Court of Appeal identified four considerations as supporting their conclusions 
that "[i]t was entirely practicable for [Baiada] to require the contractors to put loading and unloading 
safety measures in place and to check whether those safety measures were being observed from 
time to time". It may be doubted that one of those considerations (that the subcontractors had no spe-
cialist knowledge that Baiada lacked) bore upon whether it was practicable for Baiada to give instruc-
tions to its subcontractors or to check whether its instructions were being observed. And no consider-
ation was given to how or at what cost the process of "checking" compliance with safety instructions 
could or would be undertaken or to the likelihood of the risk eventuating. 

38 The other matters to which the majority pointed in their reasons went, as they said, to whether it was 
practicable for Baiada to take the steps identified. But for the reasons given earlier, demonstration 
that some step could have been taken does not, without more, demonstrate that to fail to take that 
step was a breach of the obligation so far as was reasonably practicable to provide and maintain a 
safe working environment. The circumstances to which the majority pointed did not require the con-
clusion that not taking the identified steps was a breach of Baiada's duty. 

39 It was, therefore, not open to the Court of Appeal to conclude from the record of the trial that the 
charge laid against Baiada was proved beyond reasonable doubt. Because the majority in the Court 
of Appeal were wrong to reach the conclusion that the evidence led at trial proved the guilt of Baiada 
beyond reasonable doubt, the proviso could not be engaged. The Court of Appeal could not be satis-
fied that no substantial miscarriage of justice had actually occurred. 

See also the decision of Heydon J. 
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“Deemed” employees and the issue of “control” 

Candetti Constructions Pty Ltd v Fonteyn [2012] SAIRC 24 

A worker was severely injured when he fell through a hole onto a concrete floor while installing 
panels in a suspended ceiling in a supermarket. The worker was employed by Ace Panel Systems 
Pty Ltd (Ace). Ace had been engaged by a principal contractor, Candetti Constructions Pty Ltd 
(Candetti) to install the panels. The hole had not been adequately guarded and both Ace and Can-
detti were prosecuted with contraventions of the Occupational Health, Safety and Welfare Act 
1986 (SA). In prosecuting Candetti for a contravention of the employer’s general duty to employ-
ees in section 19 of the Act, the prosecution argued that Candetti was the “deemed” employer of 
the injured worker pursuant to section 4(2) of the Act. Section 4(2) provides that: 

For the purposes of this Act, where a person (the "contractor" ) is engaged to perform work for another 
person (the "principal") in the course of a trade or business carried on by the principal, the contractor, 
and any person employed or engaged by the contractor to carry out or to assist in carrying out the work, 
will be taken to be employed by the principal but the principal's duties under this Act in relation to them 
extend only to matters over which the principal has control or would have control but for some agree-
ment to the contrary between the principal and the contractor. 

[Readers should note that the Model Work Health and Safety Bill, now enacted as legislation in 
five jurisdictions (Cth, Qld, NSW, ACT, NT), does not include these kinds of “deeming” provisions]. 

Candetti appealed against the Industrial Magistrate’s decision (confirmed in a retrial by Jen-
nings J in the South Australian Industrial Relations Court) to convict it of an offence against sec-
tion 19. Its main argument was that it did not have the requisite “control” described in section 4(2). 

The Industrial Relations Court, Full Court of Appeal by a 2:1 majority upheld the Industrial 
Magistrate’s decision to convict Candetti of a section 19 offence. Parsons J (with whom Farrell J 
agreed) summarised the current law (see in particular Complete Scaffold Services Pty Ltd v Ade-
laide Brighton Cement and Another [2001] SASC 199; AFA Airconditioning Pty Ltd v Mendrecki; 
Doan v Mendrecki (2008) 101 SASR 381 and Reilly v Devcon Australia Pty Ltd (2008) 173 IR 307) 
as follows: 

136 These decisions reinforce that a deemed employer’s obligation to take reasonably practicable steps 
to ensure the safety of a contractor’s employee does not extend to a general obligation to supervise 
the manner in which a specialist contractor goes about the performance of the work it has been con-
tracted to do. A principal does not have an obligation to ensure the safety of a contractor’s employ-
ees where the matter in issue is associated with the function of a specialist contractor brought onto 
a site to undertake work in respect of which the principal has no expertise. Rather the principal, as 
deemed employer of a contractor’s employees is only responsible for ensuring the safety of such 
employees in respect of matters over which it has actual control in the sense that it is managing and 
organising those matters. Whether the principal has such a responsibility and hence control is a 
matter of fact to be determined in any given case. 

Parsons J then analysed the facts of the case, and concluded that Candetti did have the requi-
site control. 

160 As indicated in the [Industrial Magistrate]’s findings the ceiling was a worksite for other trades. Can-
detti had responsibility for the schedule of work and the coordination of trades. Mr Stokowski was 
the site coordinator and in his statement he described his role as monitoring the progress of the 
work schedule. [Candetti’s site manager] said that in April 2005, apart from Ace completing the ceil-
ing of coolroom panels, other work was being done in the ceiling in the nature of mechanical work, 
refrigeration and electricians were running cabling. This evidence establishes that Candetti was 
aware of the likelihood that other trades were working in the ceiling from time to time. It also estab-
lishes that Candetti was aware or should have been aware of the actual presence of Ace employees 
and electrical employees in the ceiling on the morning of Mr Murphy’s fall. In those circumstances,  
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Candetti Constructions continued  

 
 Candetti rather than Ace, whose role was limited by its own contractual obligations, was 

obliged to institute an adequate system of fall protection in the ceiling worksite. The lack of an 
adequate system was apparent or should have been apparent to Candetti as part of its re-
sponsibility for site safety. The potential hazard created by the relevant unguarded opening 
applied to Candetti’s own employees, the employees of all contractors working in the ceiling or 
beneath it and [the supermarket’s] employees working on the ground floor of the site. 
[Candetti’s site manager] recognised this when he said that Candetti could not leave an open-
ing in the ceiling unprotected because of [the supermarket’s] employees and that “our duty of 
care meant that we had to make it safe so if there was another contractor who went up they 
would be in a safe area”. 

 
161 It should have been apparent to Candetti’s supervisory employees on the site that its system 

for managing and supervising fall protection in relation to the relevant opening was inade-
quate. The evidence also supports the [Industrial Magistrate]’s findings that its induction of 
employees on this topic was inadequate. Having agreed that Ace would leave the relevant 
opening it failed to ensure that Ace prepared and submitted a JSA relating to the process of 
loading panels into the ceiling; it failed to take adequate direct action for the installation and 
maintenance of sufficient safeguards around the relevant opening for the protection of all 
trades working within its proximity. Alternatively it failed to ensure that there was a clear and 
unambiguous delineation of responsibility between itself and relevant contractors for the pro-
tection of the relevant opening either by a physical barrier, a system of work or both. The evi-
dence of the various Candetti and Ace employees suggests that there was confusion on this 
topic and in addition [Candetti’s site manager]’s evidence that contractors had been told at site 
meetings to ensure that bunting was maintained around openings was rejected by the 
[Industrial Magistrate]. 

 
162 … [F]all protection for the relevant opening did not require Candetti to descend into the details 

of the operation of the various contractors. Its management of the relevant opening was part 
of its responsibility for general safety of the worksite. 

 
McCusker J, in dissent, took a different view of the facts: 

 
70  After the fall [Candetti] took control of the hole. That indicated power to resume control but did 

not indicate actual control at the time of the accident. Rather the contrary. Ace had completed 
the site induction and registration form including an instruction harnesses were to be worn if 
work at height was performed without protection. … The JSA was the responsibility of Ace 
and it was indicative that Ace was to take primary responsibility and organisation of such 
tasks. … On the other hand control was not made exclusive to Ace by any of these circum-
stances. There were shared responsibilities, dependant on circumstance and occasion. That 
is shared by Ace and [Candetti]. 

    
73  On these facts there were times when the actual control of the opening was entirely in the 

hands of Ace. That is to the exclusion of [Candetti]. When Ace wished to lift and transfer into 
the ceiling the insulating panels, it took actual and exclusive control of the area. It removed the 
bunting and by means of the scissor lift performed its work. The removal and reinstalment of 
the bunting was a feature of that task. During this time [Candetti] … could in no realistic sense 
exercise actual control. At the conclusion of the task of moving the panels, actual control 
would then revert to one arguably shared with [Candetti]. As for the fact that other contractors 
were using the opening, this was not within the complaint as framed. It centred on the issue of 
actual control [at the time of the incident]. 
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Who is an “officer” 

ASIC v Hellicar & Ors [2012] HCA17 and Shafron v ASIC 

[2012] HCA 18 

In ASIC v Hellicar & Ors [2012] HCA17 and Shafron v ASIC [2012] HCA 18 the High 
Court of Australia overturned the New South Wales Court of Appeal's decisions in Morley v 
ASIC (No 2) and Shafron v ASIC (No 2) in which the Court of Appeal had set aside declara-
tions made by Gzell J in the Supreme Court. Gzell J had declared that there had been contra-
ventions of section 180(1) of the Corporations Act 2001 (Cth), and made pecuniary penalty or-
ders and disqualification orders against seven non-executive directors and the company secre-
tary/general counsel of James Hardie Industries Ltd (“JHIL”). Both the Supreme Court and the 
Court of Appeal had found that in February 2001 the directors and company secretary/general 
counsel of JHIL ought to have known that a statement made to the Australian Stock Exchange 
was misleading when it stated that a trust (Medical Research and Compensation Foundation) 
created to fund asbestos-related disease claims would have sufficient funds to meet all present 
and future claims. 

In the course of its judgment in Shafron v ASIC, the High Court set out principles that 
are helpful in determining who is an “officer” for the purposes of section 27 of the Model Work 
Health and Safety Bill and the Work Health and Safety Acts that have enacted the Model Bill. 
“Officer” in these enactments is defined in section 4 to pick up the definition in section 9 of the 
Corporations Act 2001. Section 9(b)(i) includes in the definition of “officer” “a person who 
makes, or participates in making, decisions that affect the whole, or a substantial part, of the 
business of the corporation.” 

In Shafron v ASIC the High Court at paras [23]-[27] stated that: 

23. Several points should be made about the proper construction and application of par (b)(i) of the 
definition of "officer". First, the inquiry required by this paragraph of the definition must be di-
rected to what role the person in question plays in the corporation. It is not an inquiry that is con-
fined to the role that the person played in relation to the particular issue in respect of which it is 
alleged that there was a breach of duty. … 

24. Second, in a case like the present, where the breaches of duty alleged were omissions to pro-
vide advice, it is evident that determining how a reasonable person occupying the same office 
and having the same responsibilities would exercise the powers and discharge the duties of that 
office may be assisted by consideration of how the officer in question acted on occasions other 
than the one which is alleged to give rise to a breach of the duties imposed by s 180(1). ... 

25. Third, each of the three classes of persons described in par (b) of the definition of "officer" is 
evidently different from (and a wider class than) the persons identified in the other paragraphs of 
the definition. Persons identified in the other paragraphs of the definition all hold a named office 
in or in relation to the company; those identified in par (b) do not. Persons identified in the other 
paragraphs all hold offices for which the legislation prescribes certain duties and functions; 
those identified in par (b) do not. Persons identified in the other paragraphs of the definition are 
bound by the legislation to make certain decisions and do certain acts for or on behalf of the 
corporation; those identified in par (b) are identified by what they do (sub-par (i)), what capacity 
they have (sub-par (ii)) or what influence on the directors they have had and continue to have 
(sub-par (iii)). There being these differences between par (b) of the definition and the other par-
agraphs (especially par (a)), it is not to be supposed that persons falling within par (b)(i) must be 
in substantially the same position as directors: those to whom the management and direction of 
the business of the company is usually, and in relation to JHIL was, given. 

  

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s180.html
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Hellicar and Shafron cases continued 

26. Fourth, sub-par (i) of par (b) distinguishes between making decisions of a particular character and 
participating in making those decisions. Contrary to Mr Shafron's submissions, participating in making 
decisions should not be understood as intended primarily, let alone exclusively, to deal with cases 
where there are joint decision makers. The case of joint decision making would be more accurately 
described as "making decisions (either alone or with others)" than as one person "participating in 
making decisions". Rather, as the Court of Appeal rightly held, the idea of "participation" directs atten-
tion to the role that a person has in the ultimate act of making a decision, even if that final act is un-
dertaken by some other person or persons. The notion of participation in making decisions presents a 
question of fact and degree in which the significance to be given to the role played by the person in 
question must be assessed. 

27. As Mr Shafron rightly submitted, very little assistance is to be had from considering decisions about 
the application of other statutory expressions such as those directed to whether a person is con-
cerned in or takes part in the management of a company. Whether a person participates in making 
decisions of a particular character requires examination of what contribution that person makes to the 
making of a decision. As Mr Shafron submitted, again correctly, demonstrating that a person's contri-
bution to a decision can properly be described as a "real contribution" would not be sufficient to show 
that the person concerned had participated in making the decision. But, contrary to Mr Shafron's sub-
mission, the Court of Appeal did not decide that making a real contribution to a decision was sufficient 
to constitute participation in making the decision. Rather, the Court's focus was upon what was nec-
essary to constitute participation. The references to "real contribution" were no more than a summary 
description of the result of a more detailed consideration of the relevant question. In addition, it should 
not be forgotten, as the Court of Appeal also pointed out, that the statute requires that the decisions 
concerned be "decisions that affect the whole, or a substantial part, of the business of the corpora-
tion". Participation in any decision of a corporation does not make a person an "officer" – the deci-
sions in which the person participates must have the significance for the business of the corporation 
that the statute prescribes. And the Court of Appeal found that Mr Shafron participated in decisions of 
that kind. 

  


