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Harmonisation of Work Health and  

Safety Law in Austral ia  

As we have reported previously in this Briefing, Acts and regulations giving 
effect to the Australian national Model Work Health and Safety Bill 2011 and the na-
tional Model Work Health and Safety Regulations 2011 commenced in five jurisdic-
tions on 1 January 2012. The five jurisdictions are the Commonwealth, New South 
Wales, Queensland, the Australian Capital Territory and the Northern Territory. The 
commencement date of 1 January 2012 applied except as identified for any particular 
provisions in the relevant Act or a regulation for the jurisdiction. Since the beginning 
of 2012 there have been some developments in regard to harmonisation, as set out 
below. 
 
Queensland 
 
Key business groups and unions met with the Attorney General and Minister for Jus-
tice in August to discuss the implementation and operation of Queensland’s harmo-
nised legislation. The Minister was seeking views on any aspects of the legislation 
that stakeholders consider to be unworkable or to have unintended consequences. 
Key outcomes of the discussions were: 

 development of guidance on “reasonably practicable”, and how control is rele-
vant to the assessment of whether something is reasonably practicable 

 consideration of the removal of “contractors and subcontractors” from the defi-

  This Work Health and Safety Briefing presents an update of develop-
ments in relation to the harmonisation of work health and safety legislation in 
Australia, as well as some other regulatory developments. The Briefing then pre-
sents some recent research and reports from our Centre’s monitoring of Australi-
an and international developments in these areas. There are contributions relat-
ing to inspection and enforcement, officer liability and insurance, supply chain 
regulation, compliance issues, work health and safety management issues, the 
safe design of quad bikes, and the international control of toxic chemicals. 
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 Harmonisation continued 
 
 consideration of changes to right of entry powers including whether these powers should be re-

moved 

 a recommendation that a number of the second stage national model codes of practice (mainly 
construction-related) not be adopted in Queensland 

 establishing special working groups to look into the adoption of the model codes of practice for 
bullying/harassment and fatigue, and the asbestos regulations respectively 

 clarifying costs, impacts and arrangements for audiometric testing 

 inviting industry to provide submissions to the Department of Justice and Attorney General on 
the cost impacts of the national model laws 

 noting concerns related to the cessation of certificates to operate earthmoving equipment, re-
moval of the five tonne threshold for gantry crane operation, and the application of the confined 
spaces regulation in the rural industry. 

 
 These matters are to receive further consideration by Cabinet and may entail delays to the 
commencement of particular regulations. More information is at: 
http://www.deir.qld.gov.au/workplace/publications/safe/construction/sep12/whslaws/index.htm 
 
South Australia 
 
 A Work Health and Safety Bill to give effect to the national Model Bill was introduced into the 
South Australian Parliament in May 2011. This Bill passed through the lower house but in the upper 
house debate on the Bill was deferred into 2012, and remained unresolved until November this year. 
An amended Bill has now passed through both houses and the new legislation will commence on 1 
January 2013. Some variations from the national model Bill were negotiated in order to secure the 
passage of the Bill in the upper house. These are as follows: 

 the obligation to eliminate or minimise risks to health and safety, so far as is reasonably practica-
ble, will apply to the extent to which the duty holder has the capacity to influence and control the 
particular matter 

 volunteer officers in mixed residential/commercial strata/community titles corporations will not be 
liable for a breach of officer duties under the WHS Act 

 clarification of the types of persons that may assist a health and safety representative (HSR) 

 the number of training days for HSRs is to increase to five in the first year, three in the second 
and two in the third year of the HSR’s appointment 

 the inclusions of certain policies and procedures relevant to the right of entry to workplaces of 
WHS entry permit holders 

 the inclusion of the ability for inspectors to issue directions to WHS entry permit holders 

 an increase in the penalty for contravention of a condition imposed on a WHS entry permit 

 reinstatement of the right to silence 

 a requirement for the Small Business Commissioner to be consulted before a code of practice is 
submitted to the Minister for approval 

 a requirement that approval of any code of practice under the WHS Act must be considered by 
the tripartite SafeWork SA Advisory Council, and also be subject to disallowance by Parliament 

 a requirement for a review of the WHS Act as soon as practicable after 1 January 2014. 
 
In addition, the meaning of “high risk construction work”, in regulation 291 of the WHS Regula-

tions, is to be changed to mean “construction work that involves a risk of a person falling more than 3 
metres’’ (rather than “more than 2 metres”). More information about the adoption of the national model 
legislation in South Australia is at: http://www.safework.sa.gov.au/whs/show_page.jsp?id=111086 

http://www.deir.qld.gov.au/workplace/publications/safe/construction/sep12/whslaws/index.htm
http://www.safework.sa.gov.au/whs/show_page.jsp?id=111086
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Harmonisation continued  
  
Tasmania 
 

The Work Health and Safety Act was assented to in April 2012, enabling the Work Health and 
Safety Regulations 2012 to be submitted for 'making' by the Governor. It was agreed that legislation 
giving effect to the national Model Bill and Model Regulations will come into effect on 1 January, 
2013. More information about the status of adoption of the model legislation in Tasmania is at: 
http://worksafe.tas.gov.au/whs_laws 
 
No change in other jurisdictions 
 
 The situation in the other two jurisdictions remains unchanged. In Victoria no Bill to adopt the 
Model Work Health and Safety Bill has as yet been introduced into the Parliament. The Victorian 
Government published a Victorian specific assessment of the impact and benefits of harmonisation to 
Victoria. See http://www.worksafe.vic.gov.au/ (information about national health and safety reforms). 
 
 Likewise in Western Australia no Bill to adopt the Model Work Health and Safety Bill has as 
yet been introduced into the Parliament. The Western Australian Government’s position remains as 
being to ‘aim for national harmonisation’ and not to adopt the provisions of the model Bill relating to 
penalty levels, union right of entry, cessation of work by health and safety representatives, and re-
verse onus of proof in discrimination matters. Further information about the Western Australian Gov-
ernment’s position on harmonisation is at: 

http://www.commerce.wa.gov.au/worksafe/Content/About_Us/Legislation/National_model_act_FAQs.
html  
 

Books on the harmonised work health and safety legislation 

R Johnstone and M Tooma, Work Health and Safety Regulation in Australia, The Model 
Act, The Federation Press, Sydney, 2012. This book explains the origins of the Model Work 
Health and Safety Bill, analyses its provisions, outlines practical issues and potential difficulties 
in their application, and makes suggestions for further debate to develop the harmonised provi-
sions. See http://www.federationpress.com.au/bookstore/book.asp?isbn=9781862878815  
 

M Tooma, Due Diligence: Duty of Officers, CCH Australia, Sydney, 2012. This book ex-
plains the different aspects of the duty of officers including definitions, elements of due dili-
gence, and liabilities for breach of the duty. The book also provides recommendations for com-
pliance. See http://www.cch.com.au/au/onlinestore/ProductDetails.aspx?ProductID=9268 

 
N Foster, Workplace Health and Safety Law in Australia, LexisNexis, Sydney, 2012. 

This book provides an introduction to work health and safety law, the contract of employment, 
common law obligations, workers’ compensation law, the impact of anti-discrimination legisla-
tion on work health and safety, and how court proceedings for safety breaches operate. See 
http://www.lexisnexis.com/store/au/catalog/productDetail.jsp?
pageName=relatedProducts&catId=555&prodId=prod16941090  
 

Johnstone R, Bluff E and Clayton, Work Health and Safety Law and Policy, Thomson 
Reuters, Sydney, 2012. This book examines the provisions of the harmonised work health and 
safety legislation, and discusses court decisions that are likely to help interpret those provi-
sions. Readers in jurisdictions that have not yet adopted the model legislation are provided with 
a structured way to examine the provisions in their current legislation. The book also includes 
chapters on workers’ compensation and rehabilitation law. See 
http://www.thomsonreuters.com.au/work-health-and-safety-law-and-policy-3rd-edition/
productdetail/113179. 

http://worksafe.tas.gov.au/whs_laws
http://www.worksafe.vic.gov.au/
http://www.commerce.wa.gov.au/worksafe/Content/About_Us/Legislation/National_model_act_FAQs.html
http://www.commerce.wa.gov.au/worksafe/Content/About_Us/Legislation/National_model_act_FAQs.html
http://www.federationpress.com.au/bookstore/book.asp?isbn=9781862878815
http://www.cch.com.au/au/onlinestore/ProductDetails.aspx?ProductID=9268
http://www.lexisnexis.com/store/au/catalog/productDetail.jsp?pageName=relatedProducts&catId=555&prodId=prod16941090
http://www.lexisnexis.com/store/au/catalog/productDetail.jsp?pageName=relatedProducts&catId=555&prodId=prod16941090
http://www.thomsonreuters.com.au/work-health-and-safety-law-and-policy-3rd-edition/productdetail/113179
http://www.thomsonreuters.com.au/work-health-and-safety-law-and-policy-3rd-edition/productdetail/113179
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Other Regulatory Developments 
 
Australian Capital Territory inquiry 
 

A government inquiry was initiated following a series of deaths and serious injuries in 
the construction industry. The inquiry is considering compliance with current legislation; cul-
ture and behavioural issues; training requirements and participation rates; and powers availa-
ble to WorkSafe ACT and other regulatory bodies. The inquiry is to report to the Attorney 
General in late November 2012. More information is at 

http://www.worksafe.act.gov.au/health_safety  
 
National Transport Commission review of technology 
 

The regulatory implications of Cooperative Intelligent Transport Systems (C-ITS) 
technology which allows vehicles and other parts of the road network to “talk” to each other 
are the subject of a discussion paper issued by the NTC. Such technology is currently being 
trialled in the US and Europe by auto manufacturers and governments with the aim of ena-
bling drivers to better plan and adapt their driving route to avoid heavy congestion, crashes 
or road works, including alerting drivers to potential collisions with other road users, changed 
traffic conditions and trains approaching a railway crossings. Key issues canvassed in the 
discussion paper are: 

 privacy as data could be linked to individuals 

 the need to clearly define responsibilities for liability in the event of a crash involving a 
C-ITS enabled vehicle 

 the potential for driver distraction and how C-ITS fits within existing rules governing the 
use of technology inside vehicles 

 how C-ITS applications will be used for compliance and enforcement purposes 
 
The discussion paper is open for public comment until 31 January 2013 at http://

www.ntc.gov.au 
 

 

Key Research and Reports 
 
Inspection and enforcement 
 

A Haviland et al, “A new estimate of the impact of OSHA inspections on manufactur-
ing injury rates, 1998–2005” (2012) 55 American Journal of Industrial Medicine 964-975. This 
article provides an updated analysis of the effect of OSHA inspections on lost workday inju-
ries for the period 1998–2005, in manufacturing enterprises in the US state of Pennsylvania. 
The study found that inspections with penalties reduced injuries by an average of 19–24% 
annually in the 2 years following the inspection. These effects were not found for workplaces 
with fewer than 20 or more than 250 employees, or for inspections without penalties. 
 

M Foley et al, “The impact of regulatory enforcement and consultation visits on work-
ers’ compensation claims incidence rates and costs, 1999–2008” (2012) 55 American Jour-
nal of Industrial Medicine 976-990. This article reports on an analysis of changes in workers’ 
compensation claims rates and costs for employers in the US state of Washington which had 
had either an inspection, with or without citation, or a voluntary consultation activity. The 
study found that enforcement activities and voluntary consultations were both associated with 
a significant reduction in claims incidence rates (CIRs) and claims costs, compared with unin-
spected workplaces. The effect was greatest for inspections with citations for non-
compliance, and took longer to manifest for musculoskeletal injuries. 

http://www.worksafe.act.gov.au/health_safety
http://www.ntc.gov.au
http://www.ntc.gov.au
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Key research and reports continued 
 

Officer liability and insurance 
 

N Foster, “You can’t do that! Directors insuring against criminal WHS penalties” (2012) 
23 Insurance Law Journal 109-125. This article examines whether it is possible for company 
officers, who may be fixed with personal liability for civil damages and criminal penalties for 
work health and safety injuries, to insure against such liability. The article concludes that while 
there is no bar to an officer purchasing insurance to cover possible civil liability, insurance 
against criminal penalties is void and should not be offered. 
 
Supply chain regulation 
 
 M Rawling and S Kaine, “Regulating supply chains to provide a safe rate for road 
transport workers” (2012) 25 Australian Journal of Labour Law 237-257. This article explores 
the potential for the Road Safety Remuneration Act 2012 (Cth) to improve conditions for work-
ers in transport supply chains. The article also charts the influence of commercially dominant 
clients on the pay and conditions of workers engaged in their supply chain, and summarises 
evidence linking pay rates of truck drivers to safety outcomes. The article argues that regulato-
ry innovation is required to address this link between pay and safety, and the role of the client. 
 
Compliance issues 
 

V L Nielsen and C Parker, “Mixed motives: Economic, social, and normative motiva-
tions in business compliance” (2012) 34(4) Law and Policy 428-462. This article develops the-
oretical understanding of the compliance motives of business firms and their managers. The 
article presents a typology to conceptualize and measure motives, and hypothesizes that firms 
and their managers are motivated by plural rather than single motives. The authors test this 
hypothesis using data from a survey of the thousand largest companies in Australia. 

 
Work health and safety management issues 
 

S Bahn and L Barratt-Pugh, “Hard or soft? The relationship between power and organi-
sational incident rates” (2012) 28(1) Journal of Health, Safety and Environment 35-45. This 
article reports esearch investigating the role and influence of managers in the civil construction 
industry on work health and safety. It addresses the manipulation of data on work-related inci-
dents and injuries, and the contradictions between management communications and actions. 
 

J Hinze, S Thurman and A Wehle, “Leading indicators of construction safety perfor-
mance” (2012) 51 Safety Science 23-28. This article discusses leading indicators as they 
might apply in construction work. The article provides examples of passive measures, which 
may be predictive of safety performance over a period of time, and active measures which can 
initiate corrective steps in a short timeframe. The article also presents the results of a study 
demonstrating the extent to which lsuch indicators can be used to distinguish differences in 
safety performance, and makes suggestions for selection and use of leading indicators. 

 
S Conchie, S Moon, M Duncan, “Supervisors’ engagement in safety leadership: Fac-

tors that help and hinder” (2013) 51 Safety Science 109-117. This article discusses the factors 
that give rise to supervisors’ safety leadership behaviours to promote employees’ engagement 
in safety. The article reports a UK study which identified contextual influences on construction 
supervisors’ leadership behaviours. The study found that role overload, production demands, 
formal procedures, and workforce characteristics hindered supervisors’ engagement in safety 
leadership. In contrast, social support and perceived autonomy promoted engagement in safe-
ty leadership. 
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Key research and reports continued 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
National Work Health and Safety Strategy 
 

Safe Work Australia, Australian Work Health and Safety Strategy, Commonwealth of Australia, 
Canberra, 2012. The national work health and safety authority published the Australian Work Health 
and Safety Strategy 2012-2022 to provide a 10 year framework to continue to drive improvements in 
workplace health and safety in this country. The strategy sets out four outcomes and seven action are-
as, seven priority industries and six priority work-related disorders. The strategy is online at 
http://www.safeworkaustralia.gov.au.  
 
 
 
International control of toxic chemicals 
 
 D VanderZwaag, “The precautionary approach and the international control of toxic chemicals: 
beacon of hope, sea of confusion and dilution” (2011) 33(3) Houston Journal of International Law 605-
630. Persistent organic pollutants (POPs) are chemicals that are persistent and bio-accumulate. Ex-
amples of POPs include pesticides, such as DDT, chlordane, aldrin, heptachlor and toxaphene, indus-
trial chemicals such as PCBs (polychlorinated biphenyls), unintentional by-products such as dioxins 
and furans, and commonly used chemicals, such as brominated flame retardants, and fluorinated 
compounds used as stain repellants and non-stick surfaces on cookware. In total, about 4300 organic 
chemicals are thought to have bioaccumulation potential. This risk particularly affects the Arctic which 
acts as a “sink” for these substances, and where elevated levels of POPs are found in both wildlife 
and human residents with health effects including immunological, cardiovascular and reproductive ef-
fects. This article examines the relationship between the international control of toxic chemicals and 
the precautionary approach, the practice of erring on the side of caution where there is uncertainty 
about health or environmental effects. The article is available online at http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2126112.  

 

 
Safe design of quad bikes 

 
T Lower, E Herde and L Fragar, “Quad bike deaths in Australia 2001 to 2010” (2012) 28

(1) Journal of Health, Safety and Environment 7-24. This article reports on research into the 127 
quad-bike deaths in Australia between 2001 and 2010. The findings address the settings and 
causes of deaths, as well as high risk activities. The need for improved design to enhance stabil-
ity and safety of operators is emphasised in order to address the high incidence of death related 
to roll overs of these vehicles. 

 
Safe Work Australia, Review of Design and Engineering Controls for Improving Quad Bike 

Safety, Commonwealth of Australia, Canberra, 2012. This discussion paper called for submis-
sions on engineering options to: 

 change the current design of quad bikes to improve safety 

 improve protection for the rider in the event of a roll over 

 restrict the capacity for children to start and/or operate quad bikes, and 

 restrict the capacity for passengers to be carried on quad bikes. 
 
 The discussion paper is online at www.safeworkaustralia.gov.au 

http://www.safeworkaustralia.gov.au
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2126112
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2126112
http://www.safeworkaustralia.gov.au

