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Patrick Stevedoring Pty Ltd v Chasser (Victorian WorkCover 

Authority) [2011] VSC 597 

 

A manager of Patrick Stevedoring Pty Ltd stood down and threatened to dis-
miss an experienced stevedore, who was also an elected health and safety rep-
resentative, after the stevedore refused to adopt a new, more cost-effective 
method for unloading steel from vessels. The stevedore argued that he and other health 
and safety representatives were not familiar with the new technique, and that the health 
and safety committee had not been consulted before the new technique was intro-
duced. 

 

Patrick Stevedoring was prosecuted under section 76 of the Occupational Health 
and Safety Act 2004 (Vic) which made it an offence to dismiss, injure or alter an em-
ployee’s position to his or her detriment or to threaten to do so, for the dominant reason 
that the employee raised an issue or concern about health or safety to his or her em-
ployer or exercised a power as a health and safety representative. Section 77 of OHSA 
2004 (Vic) provided that if all the facts constituting the offence other than the reason are 
proved, the accused bears the onus of proving that the reason alleged in the charge 
was not the dominant reason for the conduct. This onus falls to be discharged on the 
balance of probabilities. 

 

Patrick Stevedoring was convicted, and appealed to the Supreme Court. Patrick 
Stevedoring argued that the manager had stood down the stevedore for failing to follow 
lawful instructions, and that the test in relation to the manager’s reasons for disciplining 
the stevedore was a subjective test. 
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Osborn J held that Patrick Stevedoring failed to prove that the stevedore’s concern about 
safety was not the dominant reason for the manager's actions. His Honour rejected the arguments 
that the manager was entitled to treat basket lifting as lawful at the time of the incident or that he 
was entitled to override the stevedore's safety concerns. Osborn J also rejected the employer's 
claim that it had not caused the stevedore an injury because he ultimately suffered no loss of pay. 
At para [53] Osborn J held that: 
 

The fact that [the stevedore] ultimately suffered no financial detriment does not mean there was no 
injury. [The manager’s] words were not just a statement of inchoate intent. They were implemented. 
That is, until the decision was made to restore [the stevedore’s] pay, he was in fact stood down 
without pay. After the decision was made to restore his pay, he was still stood down. He was clearly 
singled out and treated differently to other employees and differently to the manner in which he was 
normally treated. ... [B]eing stood down even on full pay constitutes an injury. 

 

Osborn J also rejected the argument that the penalty imposed by the Magistrate was 
‘manifestly excessive’. At para [131] Osborn J stated that: 

 

[N]ot only is the sentencing decision of a Magistrate discretionary in the sense stated in House v 
The King but the factual context in which the discretion falls to be assessed is not one capable of 
supplement with fresh evidence, nor one in which the appeal court can take a different view of the 
underlying facts from that taken by the Magistrate, save where the Magistrate’s view was simply not 
open to her or him. The present appeal is not ‘a full one on law and fact’… 

 

Then, at para [143] Osborn J concluded that: 
 

Although in the present case I would not myself have imposed a fine as heavy as that imposed by 
the Magistrate, I am not persuaded that the penalties imposed by her Honour were manifestly ex-
cessive in the relevant sense, having regard in particular to the deliberate nature of the discrimina-
tory conduct, the relationship within which it occurred, the nature of the safety issue, the impact up-
on the employee and the significance of s 76 in the scheme of the OHS Act. 

 

 

Health and Safety Representative Election at Queensland Mine 

 

Construction, Forestry, Mining & Energy Union v BM Alliance Coal Opera-

tions Pty Ltd & Ors [2011] QSC 381 

 

Both the union and BM Alliance Coal Operations Pty Ltd (BMA), which operated the central 
Queensland Gregory Coal Mine, argued that they should have the sole right to organise elections 
for safety representatives at the mine under the provisions of Part 7 of the Coal Mining Safety and 
Health Act 1999 (Qld).  Martin J dismissed both their applications. Martin J stated that: 
 

[27] The dispute between the parties arises because Part 7 of the Act is inadequately drafted. It 
fails to prescribe any method for conducting an election or any guidance as to who might call or 
conduct an election for SSHRs. 

… 
 

[58] A court will, ordinarily, be loath to reach a conclusion that there has been a failure in a statute 
to properly provide the necessary steps to allow one of the objects of the statute to be reached. 
Neither the CFMEU nor the SSE at Gregory Coal Mine are entitled to or have the power to call and 
conduct an election for an SSHR. That conclusion is reached reluctantly because it means that an 
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election for an SSHR cannot take place. Even adopting a purposive construction of Part 7 or a “fair, 
large and liberal” interpretation does not allow for either of the declarations sought by the parties. 
This is a case in which the problem identified by Spigelman CJ in R v Young raises its head, that is, 
“What, if anything, should the courts do when it appears that Parliament has failed, apparently by 
inadvertence, to deal with an eventuality required to be dealt with if the purpose of a statute is to be 
achieved?” 

… 
 

[71] This is a circumstance, fortunately rare, in which the deficiency in the legislation is one which 
cannot be cured by any acceptable means of construction. It should be left to Parliament to remedy 
the deficiency. It is a deficiency which may be remedied either by legislation or, perhaps, by way of 
regulation. 

 

 

Liability of Labour Hire Agency 
 

Parlin Pty Ltd v ChoiceOne Pty Ltd [2012] WASCA 19 

 

An employee of a labour hire agency (ChoiceOne Pty Ltd) suffered burns to 60 per cent of his 
body when there was an explosion on the drilling rig of Parlin Pty Ltd, which traded as ‘Drill 
Power’. The workman brought an action against the appellant for damages for negligence. Drill 
Power settled the action by paying the injured employee $1million, and then sought contribution 
from the owner of the mine and the labour hire agency (ChoiceOne). The owner of the mine set-
tled the claim, but ChoiceOne denied the claim against it, and was successful in rejecting the 
claim in the District Court. The District Court found that due to the remoteness of the site and its 
specialised equipment, the worker's safety ‘was completely in the hands of [Drill Power]’, and that 
‘realistically [ChoiceOne] had no capacity to shield him from this particular danger.’ On Appeal, 
the Western Australian Court of Appeal ruled that ChoiceOne should contribute $164,699 to Drill 
Power's damages bill. ChoiceOne had failed to ‘take reasonable steps to ensure that appropriate 
care was taken for [the employee's] safety’.  

 

Newnes JA at para [39] stated that ChoiceOne: 
 

… failed to give proper weight to the degree of the [ChoiceOne]'s culpability. [The employee] was 
sent by the [ChoiceOne] to work with equipment which was known to be very dangerous, for a de 
facto employer with whose safety practices [ChoiceOne] was not familiar, in circumstances where, 
as the primary judge found, in the exercise of reasonable care the respondent should have re-
quired, as a condition of [the employee’s] placement, that [Drill Power] undertake a complete safety 
inspection of the rig but failed to do so. 
 

ChoiceOne should have examined Drill Power’s health and safety procedures, and if it had done 
so, it would have most likely found a deficiency in the system check under the lagging. 

 

Murphy JA (with whom Mazza JA agreed) stated that: 
 

[81] ... The high self-regard which the [Drill Power] had with respect to its safety procedures was 
evidently misplaced, but not necessarily beyond further examination or correction. It could not be 
assumed that the omission from its procedures in relation to inspecting the hose under the lagging 
would have subsisted had [ChoiceOne] required, as a condition of [the employee’s] placement, a 
complete safety inspection to be undertaken or made the other enquiries identified by [the trial 
judge]. On the contrary, there must at least have been a 'real prospect' that the … safety proce-
dures would have been examined and that the omission of any system to check under the lagging 
would not have been left undetected … 



 

Issue 2,  21 February 2012 

P A G E  4  W O R K  H E A L T H  A N D  S A F E T Y  B R I E F I N G  

 

82 This was not a case, contrary to [ChoiceOne]'s submissions, where it could be said that, in sub-
stance, [ChoiceOne]'s liability to Mr Barns arose only in circumstances after 'de facto control ... had 
passed to' [Drill Power]: cf Signet Engineering Pty Ltd v Melvan [2003] WASCA 313 [58]; Fennell v 
Supervision & Engineering Services Holdings Pty Ltd (1988) 47 SASR 6, 7. On the contrary, the 
effect of the judge's findings was that [ChoiceOne]'s negligence occurred at or around the time of 
his placement, prior to the appellant exercising any control over [the employee]. 


