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Enhancing Security Council Cooperation with the International Criminal Court  
Bruno Stagno Ugarte 

 
 
 Since the entry into force of the Rome Statute of the International Criminal Court (ICC) on 1 
July 2002, the United Nations Security Council has adopted two resolutions referring specific 
situations to the ICC Prosecutor: resolution 1593 (2005) on the situation in Darfur1 and resolution 
1970 (2011) on the situation in Libya2. Whereas resolution 1593 was adopted despite formidable 
opposition to the ICC within the Council3, resolution 1970 was adopted unanimously, although the 
total number of States Parties to the Rome Statute on the Council had only slightly changed from 9 
in 2005 to 10 in 2011. Additional referrals to the ICC have been considered in other situations by 
Council members, but no further action pursuant to Article 13(b)4 of the Rome Statute has been 
taken to date. 
 
 Despite the significant attitudinal changes that occurred in some Council members towards 
the ICC, from outright belligerence to reluctant tolerance (most notably by the United States), and 
States Parties holding decisive majorities in the Council in both instances, language inserted in 
resolution 1593 that was inimical to the integrity of the Rome Statute5 remained practically 
unchanged in resolution 1970.6 To some extent, those in the Council that were called upon to 
protect the integrity of the Rome Statute agreed to a “Faustian bargain” in 2005 which entailed 
acceptance of language that was clearly contrary to the letter of the Rome Statute in exchange for an 
acknowledgement of the ICC. What is more surprising is why a similar “bargain” was agreed to in 

                                                           
1 Resolution 1593 states that the Security Council “1. Decides to refer the situation in Darfur since 1 July 2002 to the 
Prosecutor of the International Criminal Court”. 
2 Resolution 1970 states that the Security Council “4. Decides to refer the situation in the Libyan Arab Jamahiriya since 15 
February 2011 to the Prosecutor of the International Criminal Court”. 
3 Although opposition came from different quarters, the United States was the most aggressive, with an ICC Team actively 
seeking to undermine the integrity and promise of universality of the Rome Statute. Resolution 1593 was adopted by a 
vote of 11-0-4 (Algeria, Brazil, China, and the United States abstained). 
4 Article 13(b) of the Rome Statute states that: “The Court may exercise its jurisdiction with respect to a crime referred to in 
Article 5 in accordance with the provisions of this Statute if: […] (b) a situation in which one or more of such crimes appears 
to have been committed is referred to the Prosecutor by the Security Council acting under Chapter VII of the Charter of the 
United Nations.” 
5 Resolution 1593 contains a number of paragraphs that affect the integrity of the Rome Statute, including two 
preambular paragraphs (“Recalling article 16 of the Rome Statute under which no investigation or prosecution may be 
commenced or proceeded with by the International Criminal Court for a period of 12 months after a Security Council request 
to that effect” and “Taking note of the existence of agreements referred to in Article 98-2 of the Rome Statute”) and two 
operative paragraphs (“6. Decides that nationals, current or former officials or personnel from a contributing State outside 
Sudan which is not a party to the Rome Statute of the International Criminal Court shall be subject to the exclusive 
jurisdiction of that contributing State for all alleged acts or omissions arising out of or related to operations in Sudan 
established or authorized by the Council or the African Union, unless such exclusive jurisdiction has been expressly waived by 
that contributing State” and “7. Recognizes that none of the expenses incurred in connection with the referral including 
expenses related to investigations or prosecutions in connection with that referral, shall be borne by the United Nations and 
that such costs shall be borne by the parties to the Rome Statute and those States that wish to contribute voluntarily”.) 
6 Resolution 1970 likewise contains a number of paragraphs that affect the integrity of the Rome Statute, including one 
preambular paragraph (“Recalling article 16 of the Rome Statute under which no investigation or prosecution may be 
commenced or proceeded with by the International Criminal Court for a period of 12 months after a Security Council request 
to that effect”) and two operative paragraphs (“6. Decides that nationals, current or former officials or personnel from a 
State outside the Libyan Arab Jamahiriya which is not a party to the Rome Statute of the International Criminal Court shall 
be subject to the exclusive jurisdiction of that State for all alleged acts or omissions arising out of or related to operations in 
the Libyan Arab Jamahiriya established or authorized by the Council, unless such exclusive jurisdiction has been expressly 
waived by the State” and “8. Recognizes that none of the expenses incurred in connection with the referral, including expenses 
related to investigations or prosecutions in connection with that referral, shall be borne by the United Nations and that such 
costs shall be borne by the parties to the Rome Statute and those States that wish to contribute voluntarily”). 



resolution 1970, when the States Parties in the Council had increased leverage and foreknowledge 
of how the ICC had been short-changed by the absence of meaningful Council cooperation pursuant 
to resolution 1593.7 A second “Faustian bargain” was clearly one too many without major revisions 
to the language and some type of insurance against Council non-cooperation with the ICC. 
 
 Recommendation 1: This raises the necessity of having a “Rome Statute Caucus” operating 
within the Security Council. States Parties need to concert and act together to defend the integrity of 
the Rome Statute and the best interest of the ICC, avoiding any Council action that runs counter to the 
independence of the Court or seems to confuse the political with the judicial. Something of the sort was 
temporarily possible in the negotiations leading to S/PRST/2008/21, but the effort needs to be 
sustained and carried over despite the annual reconfigurations of the Council. Moreover, since the 
entry into force of the Rome Statute, States Parties have always had at least a blocking minority, if not 
an outright majority.8  
 
 
 
 Just two days before adopting resolution 1593, the Council adopted resolution 1591 
establishing a sanctions regime on Sudan to target those deemed responsible for violations in 
Darfur. Four individuals have since been targeted using the usual listing procedures employed for 
most Security Council sanctions committees. Listings are primarily based on evidence although, as 
seen with the 1267 and 1989 Committees in particular, there have been some disquieting lapses or 
abuses due to the fact that listing decisions are made by a political body (either the Council or one 
of its sanctions committees) using substandard rules for evidence and procedure if compared to a 
judicial body.  
 
 The asymmetry that exists between the consolidated list of the 1591 Committee and the list 
of ICC indictees, both covering exactly the same situation (Darfur) but referencing completely 
different individuals, is glaring (see annex 1). Although paragraph 3(c) of resolution 1591 states 
that individuals designated by the Committee are based “on the information provided by […] other 
relevant sources”, thereby potentially including the ICC, to date this has not been the case. The 
mismatch between both lists, which in the case of the ICC includes those deemed most responsible 
for the atrocities committed in Darfur, does a clear disservice to the efforts of the ICC to apprehend 
those individuals that have pending arrest warrants. 
 
 Although not responsible for some of the lapses or abuses mentioned above, the Panels of 
Experts9 assisting sanctions committees are one of the primary sources of information referenced 
in paragraph 3(c) of resolution 1591. Independent in principle, the experts appointed by the 
Secretary-General are at times too close to member states, particularly permanent members, with 
interests at stake. Appointments that do not further the integrity of the Panels of Experts should be 

                                                           
7 Apart from a 16 June 2008 presidential statement (S/PRST/2008/21), the Council had systematically failed to 
substantively cooperate with the ICC despite being regularly briefed by the ICC Prosecutor pursuant to paragraph 8 of 
resolution 1593. 
8 At no time since the entry into force of the Rome Statute has there been less than 6 States Parties on the Council 
(blocking minority). In fact, there have repeatedly been 9 or more States Parties potentially enabling procedural control 
of the Council as per Article 27(2) of the United Nations Charter and Rule 40 of the Provisional Rules of Procedure of the 
Security Council: 8 votes in 2002; 7 votes in 2003; 7 votes in 2004; 9 votes in 2005; 10 votes in 2006; 10 votes in 2007; 9 
votes in 2008; 9 votes in 2009; 10 votes in 2010; 10 votes in 2011; and 7 votes in 2012. In 2002, Colombia ratified the 
Rome Statute on 5 August, bringing the total to 8. In 2003, Guinea ratified the Rome Statute on 14 July, bringing the total 
to 7. 
9 Also called Group of Experts or Monitoring Groups, as the case may be. 



avoided to ensure the credibility of the evidence brought to the attention of the sanctions 
committees.  
 
 Recommendation 2: This raises the possibility for sanctions committees covering situations 
referred by the Security Council to the ICC to automatically list those individuals that are subject to 
arrest warrants issued by the Pre-Trial Chambers of the ICC. This makes sense from an evidence and 
procedure standpoint, as the ICC must meet higher standards that any of the other potential sources of 
information. It also makes no sense to impose targeted sanctions on individuals who are not deemed to 
be most responsible while those that are remain unperturbed by such sanctions. Language to ensure 
such automatic listing by the relevant sanctions committee pursuant to an ICC arrest warrant could be 
incorporated to the two referrals and any future referrals under Article 13(b) of the Rome Statute. 
This automaticity would only apply to Security Council referrals, not Article 13(a) referrals10, and 
would only work in one sense, that is from the ICC to the relevant sanctions committee, and not vice 
versa. 
 
 Recommendation 3: This also raises the possibility of challenging any appointment of 
experts that seem not to be in compliance with Article 100 of the United Nations Charter.11 The 
Security Council takes note of the appointments, so any Council member or a “Rome Statute Caucus” 
could challenge any appointments that may affect the independent nature of information gathering 
and processing by the Panel of Experts. 
 
 
  
 Symmetry or automaticity does not ensure Council cooperation as clearly exemplified by 
the absence of meaningful cooperation with the ICC following the referral of the situation in Libya. 
In this case, the individuals indicted by the ICC had already been targeted by the 1970 Sanctions 
Committee, so there was no mismatch. However, since the adoption of resolution 1970, and its 
follow-up resolution 1973, the Council has not called on Libya to cooperate with the ICC12  
notwithstanding the fact that it has been regularly briefed by the ICC Prosecutor pursuant to 
paragraph 7 of resolution 1970. In fact, the Council failed to call on Mauritania to surrender 
Abdullah al-Senussi to the ICC before he was extradited to Libya, or the successive governments in 
Libya to surrender both Saif al-Islam Qaddafi and al-Senussi to the ICC. On the question of where 
both ICC indictees are to be tried, the Council has remained silent although it is evident that Libya 
cannot guarantee that the proceedings will meet international standards. Despite its claims to the 
contrary, there is simply no way Libya can make a credible case for complementarity not to kick in 
in light of Articles 17(2c) and (3) of the Rome Statute.13  
                                                           
10 Article 13(a) of the Rome Statute states that: “1. A State Party may refer to the Prosecutor a situation in which one or 
more crimes within the jurisdiction of the Court appear to have been committed requesting the Prosecutor to investigate the 
situation for the purpose of determining whether one or more specific persons should be charged with the commission of such 
crimes.” 
11 Article 100(1) of the United Nations Charter states that: “In the performance of their duties the Secretary-General and the 
staff shall not seek or receive instructions from any government or from any other authority external to the Organization. 
They shall refrain from any action which might reflect on their position as international officials responsible only to the 
Organization.” Article 100(2) states that: “Each Member of the United Nations undertakes to respect the exclusively 
international character of the responsibilities of the Secretary-General and the staff and not to seek to influence them in the 
discharge of their responsibilities.” 
12 Save for a 15 June 2012 press statement (SC/10674) on the detention of ICC defense counsel staff in Libya by the Zintan 
militia. 
13 Article 17(2c) of the Rome Statute states that: “In order to determine unwillingness in a particular case, the Court shall 
consider, having regard to the principles of due process recognized by international law, whether one or more of the 
following exist, as applicable: […] (c) the proceedings were not or are not being conducted independently or impartially, and 
they were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person 



 If account is taken of the extremes taken by the Council in resolutions 731 (1992) and 748 
(1992)  sanctioning Libya due to its complicity in downing PanAm flight 103, demanding that Libya 
surrender its nationals deemed to be complicit in the incident, the non-cooperation of the Council 
with the ICC is all the more glaring.  
 
 Interestingly, the only cases of substantive cooperation by the Council with the ICC are 
limited to situations unrelated to these Council referrals, including most recently Côte d’Ivoire. 
Pursuant to a series of exemption requests14, on 29 November 2011 the 1572 Sanctions Committee 
on Côte d’Ivoire lifted the travel ban imposed on former President Laurent K. Gbagbo by resolution 
1975 (2011) in order to enable his transfer to The Hague to face ICC proceedings. Tellingly, the 
Committee did so promptly15, confidentially and unanimously, despite some members’ misgivings 
regarding the ICC or its alleged stigmatization of African countries.  This instance of cooperation, 
which required the acquiescence of all 15 Council members following a non-objection procedure to 
the exemption requests, has remained largely unpublicized. However, it clearly demonstrates that 
the Council, or its relevant subsidiary bodies, can at times be persuaded to cooperate with the ICC.  
 
 Recommendation 4: This raises the necessity of having relevant referral resolutions 
explicitly addressing the rules that apply regarding complementarity. A non-State Party, such as Libya, 
will most likely resist ICC complementarity unless it is adequately enforced by the Council. As referral 
resolutions are necessarily adopted under Chapter VII, and therefore binding, ICC jurisdiction is not an 
option to be decided by the affected party but an obligation arising from the enabling resolution and 
the Rome Statute. The “Rome Statute Caucus” should ensure that the rules that are to apply regarding 
complementarity are not only clearly spelt out in the referring resolution but also adhere to Article 19 
of the Rome Statute16.  

                                                                                                                                                                                           
concerned to justice.” Article 17(3) states that: “In order to determine inability in a particular case, the Court shall consider 
whether, due to a total or substantial collapse or unavailability of its national judicial system, the State is unable to obtain 
the accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.” 
14 By the governments of the Côte d’Ivoire and the Netherlands, as well as the ICC. 
15 Just six days after 23 November, when a sealed arrest warrant was issued by ICC Pre-Trial Chamber III, enabling the ICC 
to arrange for his transfer to The Hague on 30 November. 
16 Article 19 of the Rome Statute states that: “1. The Court shall satisfy itself that it has jurisdiction in any case brought 
before it. […] 2.  […] challenges to the jurisdiction of the Court may be made by: (a) an accused or a person for whom a 
warrant of arrest or a summons to appear has been issued under article 58; (b) a State which has jurisdiction over a case, on 
the ground that it is investigating or prosecuting the case or has investigated or prosecuted; or (c) a State from which 
acceptance of jurisdiction is required under article 12. 3. The Prosecutor may seek a ruling from the Court regarding a 
question of jurisdiction or admissibility. In proceedings with respect to jurisdiction or admissibility, those who have referred 
the situation under article 13, as well as victims, may also submit observations to the Court. 4. The admissibility of a case or 
the jurisdiction of the Court may be challenged only once by any person or State referred to in paragraph 2. The challenge 
shall take place prior to or at the commencement of the trial. In exceptional circumstances, the Court may grant leave for a 
challenge to be brought more than once or at a time later than the commencement of the trial. Challenges to the admissibility 
of a case, at the commencement of a trial, or subsequently with the leave of the Court, may be based only on article 17, 
paragraph 1 (c). 5. A State referred to in paragraph 2 (b) and (c) shall make a challenge at the earliest opportunity. 6. Prior 
to the confirmation of the charges, challenges to the admissibility of a case or challenges to the jurisdiction of the Court shall 
be referred to the Pre-Trial Chamber. After confirmation of the charges, they shall be referred to the Trial Chamber. Decisions 
with respect to jurisdiction or admissibility may be appealed to the Appeals Chamber in accordance with article 82. 7. If a 
challenge is made by a State referred to in paragraph 2 (b) or (c), the Prosecutor shall suspend the investigation until such 
time as the Court makes a determination in accordance with article 17. 8. Pending a ruling by the Court, the Prosecutor may 
seek authority from the Court: (a) to pursue necessary investigative steps of the kind referred to in article 18, paragraph 6; 
(b) to take a statement or testimony from a witness or complete the collection and examination of evidence which had begun 
prior to the making of the challenge; and (c) in cooperation with the relevant States, to prevent the absconding of persons in 
respect of whom the Prosecutor has already requested a warrant of arrest under article 58. 9. The making of a challenge 
shall not affect the validity of any act performed by the Prosecutor or any order or warrant issued by the Court prior to the 
making of the challenge. 10. If the Court has decided that a case is inadmissible under article 17, the Prosecutor may submit a 
request for a review of the decision when he or she is fully satisfied that new facts have arisen which negate the basis on 



 
  

                                                                                                                                                                                           
which the case had previously been found inadmissible under article 17. 11. If the Prosecutor, having regard to the matters 
referred to in article 17, defers an investigation, the Prosecutor may request that the relevant State make available to the 
Prosecutor information on the proceedings. That information shall, at the request of the State concerned, be confidential. If 
the Prosecutor thereafter decides to proceed with an investigation, he or she shall notify the State to which deferral of the 
proceedings has taken place.” 
  
  



  
Annex 1: Asymmetry between Sanctions Committee List and ICC Indictees List 

 
Consolidated List of the 1591 Committee List of ICC Indictees 
  
Badri, Gabril Abdul Kareem (Gen.) 
listed 25-04-2006 via resolution 1672 (2006) 

 

  
Elhassan, Gaffar Mohammed (Maj.-Gen.) 
listed 25-04-2006 via resolution 1672 (2006) 

 

  
Hilal, Musa (Sheikh) 
listed 25-04-2006 via resolution 1672 (2006) 

 

  
Shant, Adam Yacub (Comm.) 
listed 25-04-2006 via resolution 1672 (2006) 

 

  
 Al-Bashir, Omar Hassan Ahmad (Lt.-Gen.) 

arrest warrants issued 04-03-2009 and 12-07-2010 
  
 Abd-Al-Rahman, Ali Muhammad (Ali Kushayb) 

arrest warrant issued 27-04-2007 
  
 Abu Garda, Bahar Idriss 

summons to appear issued 18-05-2009 
  
 Banda Nourain, Abdallah 

summons to appear issued 27-08-2009 
  
 Harun, Ahmad Muhammad 

arrest warrant issued 27-04-2007 
  
 Hussein, Abdel Raheem Muhammad (Gen.) 

arrest warrant issued 01-03-2012 
  
 Jerbo Jamus, Saleh Mohammed (Comm.) 

summons to appear issued 27-08-2009 
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