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ABSTRACT 

 

Scholars have observed that non-state actors are increasingly taking on new and 
significant roles in the development, implementation, and enforcement of 
international rules. New forms of private and hybrid (public-private) governance 
are emerging in a multitude of issue areas. However, one important governance 
mechanism significantly predates novel developments such as reporting and 
certification schemes and yet remains relatively unexplored in the global 
governance literature. Foreign investment contracts (FICs), also referred to as 
host government agreements or state contracts, are agreements made between a 
foreign investor (often a multinational corporation) and a government or state-
owned entity acting on behalf of its government. FICs govern the relationship 
between a private actor and a state, imposing rights and obligations on both 
parties. In many cases they supplant national regulation. They also have 
complicated legal interactions with certain intergovernmental agreements (e.g. 
bilateral investment treaties) and may affect the implementation of others (e.g. 
human rights treaties, multilateral environmental agreements). Disputes that 
arise under FICs are often delegated to international arbitration. These issues are 
discussed with reference to several FICs governing large-scale investments in 
developing and transition economies. A particular focus is given to the 
implications of these agreements for environmental governance in these states.  
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INTRODUCTION 

Global governance of foreign investment has grown substantially in the last two 
decades. While the major developments have been in the area of investment 
protection, most notably through the proliferation of investment treaties, 
advances have also been made in the area of business regulation. While there is 
no binding regime for corporate conduct, there are reporting schemes (e.g. the 
Global Reporting Initiative), certification and labelling schemes (e.g. the Forest 
Stewardship Council), sets of voluntary principles (e.g. the International 
Chamber of Commerce Business Charter for Sustainable Development), and 
standards regimes (e.g. the International Organization for Standardization). 
Furthermore, investors are often required to follow standards set out by the 
organizations that finance (e.g. the International Finance Corporation/IFC) and 
insure (e.g. the Multilateral Investment Guarantee Agency/MIGA) their 
investment projects. These various governance mechanisms have become a focal 
point for academic research in recent years.1 However, there is one mechanism 
that serves to both regulate and protect the global operations of business actors 
that has been neglected in the literature. Foreign investment contracts (FICs), 
also referred to as ‘host government agreements’, ‘(economic) development 
agreements’, or ‘state contracts’, are agreements made between a foreign 
investor (often a multinational corporation) and a government or state-owned 
entity acting on behalf of its government. 
 
 
MAJOR TYPES OF FOREIGN INVESTMENT CONTRACT 

 
FICs are classified into many different categories. However, there is a lack of 
consensus about what the appropriate classifications are within one industry.2 
When one looks at contracts across various sectors, the terminology is even 
more confusing. For example, ‘concession agreement’ is used as the designation 
for a wide range of contracts in the extractive industries, in infrastructure 
development, and in the context of the (partial) privatization of services and 
public utilities. In the extractive industries, concession agreements are the most 
straightforward type of contract. The basic structure of a concession involves a 
government granting certain rights (e.g. to exploit minerals) to a foreign investor 
in exchange for some form of royalty payment. In the context of infrastructure 
development and utilities, concession agreements are more complex. A Build-
Operate-and-Transfer (BOT) contract is an example. Under such a scheme, the 
government contracts a private sector enterprise to build something (e.g. a toll 
road) and operate it for a fixed period of time. The investor recoups his costs and 
potentially profits from the project during this period (e.g. by the collection of 
usage fees) and thereafter the project is transferred to the host government.3 
Variations on the BOT include Build-Operate-Own (BOO) contracts, Build- 

                                                 

1 Cutler, Haufler and Porter 1999; Braithwaite and Drahos 2000; Hall and Biersteker 

2002; Clapp 2005; Pattberg 2007. 
2 Gao 1994: 5 
3 Levy 1996: 102. 
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Transfer-Operate (BTO) contracts, Build-Lease-Transfer (BLT) contracts and 
Build-Own-Operate-Transfer (BOOT) contracts.4 
Another major set of FICs are those in which the government participates in the 
investment project in some manner, often through a state-owned enterprise.5 In 
a joint-venture agreement a locally incorporated entity is created with the 
investor and the host government acting as shareholders.6 The government 
receives shareholder dividends, but may also collect royalties and taxes from the 
project. Another type of contract which has become common in the oil and gas 
sector is the production sharing agreement (PSA). In this type of agreement the 
foreign investor is contracted by the state to supply the funds, technology and 
expertise needed for the investment project.7 The foreign investor is then 
entitled to a share of production, as stipulated in the contract. 
 
 
CONTRACT NEGOTIATIONS 

 
Typically only a few high-level government officials, lawyers and company 
representatives are involved in contract negotiations, which are convened 
behind closed doors. Non-economic/industry sectors of government (e.g. 
environmental ministries) are often excluded from negotiations and may not 
even be aware of the content of contracts. In many countries, contracts are 
negotiated and signed without the involvement of Parliament. When legislatures 
are involved in the process, it is often a matter of ‘rubber-stamping’ rather than 
genuine participation.8 An additional problem that has come to the fore in recent 
years is that FICs are at times negotiated by authoritarian governments or 
transitional governments that lack accountability and are often corrupt. For 
example, mining companies acquired many favourable contracts in Indonesia in 
the years in which Suharto was in power. When Suharto’s government fell and a 
democratic government was elected, the US government insisted that the 
original contracts be fulfilled.9 In Liberia, the transitional government in place 
following the country’s two civil wars concluded several major FICs including a 
controversial agreement with Mittal Steel.10 The UN Mission in Liberia (UNMIL) 
has questioned whether the transitional government actually had the authority 
to do this.11 Some of the Liberian contracts have since been renegotiated.12 
 
 

 

 

                                                 

4 Ibid. 
5 Bernardini 1996: 166. 
6 Peter 1995: 21. 
7 Bernardini 1996: 167. 
8 Ayine et al. 2005: 3. See also Global Witness 2006: 41. 
9 Stiglitz 2003: 71. 
10 See further discussion in Global Witness 2006. 
11 UNMIL 2006: 27-8. 
12 The Mittal contract was renegotiated in 2006. A contract with Firestone was 

renegotiated in 2008. 
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CONTRACT DISCLOSURE 

 
FICs are typically not publicly disclosed. The standard justification given by 
governments for confidentiality of contracts is that disclosure would negatively 
affect their bargaining power in future negotiations. However, as a guide 
produced by the International Monetary Fund (IMF) notes, the terms of a 
contract are likely to be widely known within the industry soon after signing.13 
In some sectors, such as petroleum and gas, contracts are available through 
expensive subscription services.14 The IMF concludes that: Little by way of 
strategic advantage thus seems to be lost through publication of contracts. 
Indeed, it could be argued that the obligation to publish contracts should in fact 
strengthen the hand of the government in negotiations, since the obligation to 
disclose the outcome to the legislature and the general public increases pressure 
on the government to negotiate a good deal.15 
 
It must also be considered that some government officials may have a vested 
interest in keeping contracts confidential. As Ayine et al. note: ‘Lack of 
transparency is a breeding ground for corruption.’16 While traditionally NGOs, 
such as Publish What You Pay, have focused on the issue of transparency of 
government revenue from foreign investment projects, contractual transparency 
is increasingly recognized as a critical issue. There are also indications of some 
degree of response from investors, governments and international organizations. 
For example, the Baku-Tbilisi-Ceyhan (BTC) pipeline contracts were made public 
after outcry from civil society led the IFC to put pressure on BP to disclose 
them.17 
 
More recently, in response to the Extractive Industries Review (which 
recommended that the World Bank Group require the disclosure of contracts in 
the extractive sector) the IFC’s Policy on Social and Environmental Sustainability 
was been updated to include the following paragraph: 
 

Accordingly, IFC requires that: (i) for significant new extractive industries 

projects, clients publicly disclose their material project payments to the host 

government (such as royalties, taxes, and profit sharing), and the relevant 

terms of key agreements that are of public concern, such as host 

government agreements (HGAs) and intergovernmental agreements 

(IGAs);18 

 
Furthermore, in April 2008, the World Bank and a range of partners launched 
the Extractive Industries Transparency Initiative Plus Plus (EITI++). While the 
original EITI focused on the transparency in company payments and government 

                                                 

13 IMF 2007: 17. 
14 See, e.g., the website of Barrows Company at www.barrowscompany.com. 
15 IMF 2007: 17. 
16 Ayine et al. 2005: 3. 
17 Reyes 2006: 846. 
18 IFC Policy on Social & Environmental Sustainability, April 2006: 4, 

www.ifc.org/ifcext/enviro.nsf/Content/SustainabilityPolicy, emphasis added. 
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revenues from oil, gas and mining, EITI++ goes further. According to the World 
Bank, the initiative will:  
 

provide governments with a slate of options including technical assistance 

and capacity building for improving the management of resource related 

wealth for the benefit of the poor. Through technical assistance, EITI++ aims 

to improve the quality of contracts for countries, monitoring operations and 

the collection of taxes and royalties. It will also improve economic decisions 

on resource extraction, managing price volatility, and investing revenues 

effectively for national development. 19 

 
It is also worth mention that in 2004 the US Department of Treasury issued a 
statement in response to the Extractive Industries Review which noted that they 
‘would like there to be an ex ante presumption of disclosure of such documents 
as Host Government Agreements, Concession Agreements, and bidding 
documents, allowing for redaction of, or exceptions for, commercially 
proprietary information’.20 Finally, some countries, such as Azerbaijan and 
Timor-Leste, have opted to publish their petroleum contracts.21 
 
 

KEY PROVISIONS 
 
In practice, the various labels given to FICs tend to be much less important than 
their specific content. As a United Nations Commission on Transnational 
Corporations (UNCTC) report has noted: ‘Any mode of agreement can be highly 
rewarding or detrimental to the host Government’s interest, depending on its 
provisions.’22 This section looks at some provisions found in FICs that are likely 
to have implications for environmental governance in the host state. FICs vary 
widely by country and industry. Nevertheless, it is possible to discuss some 
aspects that are common across a range of sectors and jurisdictions. 
 
As noted above, most FICs are not in the public domain. This section will draw on 
the academic literature on FICs and on actual contracts or contractual provisions 
that are publicly available, have been disclosed through company filings to the 
Securities and Exchange Commission (SEC), or have been leaked to NGOs. Thus, 
it must be recognized from the outset that it is not possible to determine 
whether the particular form of the provisions discussed herein are widespread, 
or are instead examples of best or worst practices. 
 
 

                                                 

19 ‘World Bank Group and Partners Launch EITI++, Turning Commodity Price Windfalls 

into Benefits for Poor People’, World Bank Press Release No: 2008/269/AFR, 12 April 

2008, http://web.worldbank.org, emphasis added. 
20 U.S. Department of Treasury Statement Concerning the Extractive Industries 

Review, From the Office of Public Affairs, 2 August 2004. 

www.treasury.gov/press/releases/js1841.htm 
21 Muttitt 2007: 22. 
22 UNCTC 1983: 72. 
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STABILIZATION CLAUSES 

 
Whilst investors are less concerned in the modern period (as compared with the 
immediate post-colonial period) that their contracts will be unilaterally altered 
or terminated by the host state, there remains a strong interest in mitigating the 
risk that changes in the host government’s legislation will detrimentally affect 
the profitability, or even viability, of an investment project. Stabilization clauses 
are one mechanism that investors use to deal with the problem of ‘adverse 
change in law’.23 As Balasubramanyam clarifies, ‘it is the stability of policies over 
time rather than the stability of governments and political regimes which weigh 
heavily in the FDI decision process of foreign firms’.24 The purpose of a 
stabilization clause is ‘to preserve the law of the host country as it applies to the 
investment at the time the state contract is concluded’ and to ensure ‘that the 
future changes to the law of the host country are inapplicable to the foreign 
investment contract’.25 
 
Stabilization clauses were reported to have diminished in scope and frequency in 
the 1970s, but they now appear to be re-emerging in even more extensive forms 
than were previously observed.26 In a recent study, Shemberg found that the use 
of stabilization clauses is widespread across industries and regions of the 
world.27 Cotula notes that they are ‘particularly common in large natural 
resource, energy and infrastructure projects, where high fixed costs require large 
capital injections in the early stages of the project and where long time frames 
are need for the economic viability of the project’.28 Notably, stabilization clauses 
are found almost exclusively in FICs signed by developing and transition 
economies. Omalu and Zamora suggest that this is because the more a 
government is viewed by foreign investors as being ‘volatile and unreliable’, the 
more the use of stabilization methods will be ‘desired and therefore in most 
cases required’ by foreign investors.29 In general, investors view developing and 
transition countries as more politically unstable than developed ones. 
Furthermore, the relative weakness of these countries in terms of bargaining 
power, combined with a strong desire to attract investment, makes them accept 
conditions that developed countries would not consider.30 
 
 
 

                                                 

23 Pritchard 2005: 80. It should be noted that there is an important distinction to be 

made between stabilization clauses and ‘intangibility clauses’. Intangibility clauses 

remove administrative interference in the contract (i.e. the government cannot modify 

or terminate the contract unilaterally), whereas stabilization clauses control legislative 

interference inthe contract. See Montembault 2003. 
24 Balasubramanyam 1999: 35. 
25 UNCTAD 2004: 3. 
26 Wälde and N’Di 1996: 218. 
27 Shemberg 2008. See also Maniruzzaman 2008. 
28 Cotula 2008: 160. 
29 Omalu and Zamora 1998: 17. 
30 Wälde and N’Di 1996: 223; Faruque 2006: 323; Leader 2006: 659. 
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TYPES OF STABILIZATION CLAUSE 
Traditionally, there were three main ways in which stabilization clauses were 
formulated in FICs.31 The first option was to prohibit the enactment of any 
legislation that would adversely affect the investor’s rights. The second type of 
clause provided that, in the event of an inconsistency between any legislation 
enacted in the future and the contract, the latter would prevail. Finally, the third 
type of clause incorporated the host country’s law into the contract and froze it 
at a specific date, thus ensuring that legislative changes would not apply to the 
investment. These three formulations have been collectively referred to as 
stabilization clauses stricto sensu.32 
 
Stabilization clauses stricto sensu are still employed in modern agreements. An 
example of a such a stabilization clause can be found in the 2005 Mineral 
Development Agreement between Mittal Steel and the Government of Liberia: 
 

In particular, any modifications that could be made in the future to the Law 

as in effect on the Effective Date shall not apply to the CONCESSIONAIRE 

and its Associates without their prior written consent, but the 

CONCESSIONAIRE and its Associates may at any time elect to be governed 

by the legal and regulatory provisions resulting from changes made at any 

time in the Law as in effect on the Effective Date.33 

 
In addition to traditional stabilization clauses there are also more modern 
clauses which require the ‘economic equilibrium’ of a contract to be restored 
following legislative change. An example of an economic equilibrium clause is 
found in a contract between the State Oil Company of the Azerbaijan Republic 
(SOCAR) and a consortium of investors:  
 

The rights and interests accruing to Contractor (or its assignees) under this 

Contract and its Sub-contractors under this Contract shall not be amended, 

modified or reduced without the prior consent of Contractor. In the event 

that the Government or other Azerbaijan authority invokes any present or 

future law, treaty, intergovernmental agreement, decree or administrative 

order which contravenes the provisions of this Contract or adversely or 

positively affects the rights or interests of Contractor hereunder, including, 

but not limited to, any changes in tax legislation, regulations, administrative 

practice, or jurisdictional changes pertaining to the Contract Area the terms 

of this Contract shall be adjusted to re-establish the economic equilibrium of 

the Parties, and if the rights or interests of Contractor have been adversely 

affected, then SOCAR shall indemnify the Contractor (and its assignees) for 

any disbenefit, deterioration in economic circumstances, loss or damages 

that ensue therefrom. SOCAR shall within the full limits of its authority use 

its reasonable lawful endeavours to ensure that the Government will take 

                                                 

31 Peter 1995: 215-17. 
32 Montembault 2003: 600; Faruque 2006: 319. 
33 Mineral Development Agreement between the Republic of Liberia and Mittal Steel 

Holdings N.V., Monrovia, 17 August 2005: Art. XIX, section 9. It is worth noting that this 

clause was substantially modified when this Agreement was renegotiated in 2006. 
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appropriate measures to resolve promptly in accordance with the foregoing 

principles any conflict or anomaly between such treaty, intergovernmental 

agreement, law, decree or administrative order and this Contract.34 

 
As this type of clause does not seek to completely prevent the development or 
application of new legislation to the investment and favours renegotiation over 
arbitration (although arbitration is not precluded if the parties cannot come to 
an agreement), it is more compatible with the notion of state sovereignty and is 
likely to be preferable to host governments over traditional stabilization 
clauses.35 However, restoring the economic equilibrium of a contract may still 
have significant implications for the state in terms of compensation to be paid to 
the investor or concessions to be made in other areas. Furthermore, defining the 
economic impact of a regulation is difficult and this complicates the 
renegotiation process.  
 
Stabilization clauses may be either restricted in their application or all inclusive. 
A comprehensive stabilization clause that freezes the general legislative 
framework ‘attempts to insulate completely contractual undertakings from any 
change in the applicable law of a host state’.36 Stabilization clauses of limited 
scope may refer to one or more specific areas of legislation. Stabilization is often 
sought in the fiscal area (tax laws/royalties), in labour legislation and in export-
import provisions.37 Environmental regulations could fall into these categories. 
Therefore, even if a stabilization clause does not explicitly refer to environmental 
regulation, it could effectively cover it.38 
 
Additionally, there appears to be an increasing number of stabilization clauses 
that do explicitly refer to environmental regulation. Leading investment law 
experts have suggested that after the fiscal regime, the environmental 
management regime is perhaps the most relevant area in which to seek 
stability.39 It is not necessarily the stringency of environmental regulation in the 
host country that concerns investors (as the controversial pollution haven 
hypothesis would suggest) but rather uncertainty regarding future changes to 
the framework.40 The existing environmental regulatory framework can be 
factored into a risk-profit assessment before the investment is made, whereas 

                                                 

34 Agreement on the Joint Development and Production Sharing for the Azeri and Chirag 

Fields and the Deep Water Portion of the Gunashli Field in the Azerbaijan Sector of the 

Caspian Sea Among the State Oil Company of the Azerbaijan Republic and Amoco 

Caspian Sea Petroleum Ltd., BP Exploration (Caspian Sea) Ltd., Delta Nimir Khazar Ltd., 

Den Norske Stats Oljeselskap a.s., Lukoil Joint Stock Company, McDermott Azerbaijan, 

Inc., Pennzoil Caspian Corp., Ramco Hazar Energy Ltd.. Turkiye Petrolleri A.O., and 

Unocal Khazar Ltd, 20 September 1994: Art. 23.2. 

http://subsites.bp.com/caspian/ACG/Eng/agmt1/agmt1.pdf 
35 Sornarajah 2004: 408-9; Faruque 2006: 321. 
36 Faruque 2006: 318. 
37 Ibid.; Peter 1995: 221. 
38 Verhoosel 1998: 456. 
39 Wälde and N’Di 1996: 230. 
40 Otto and Cordes 2002: IV-49. 
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future changes cannot.41 Investors want predictability and, particularly in 
developing and transition economies, environmental regulation ‘is currently one 
of the most unpredictable factors facing potential investors’.42 
 

 

ENVIRONMENTAL CLAUSES 

 

A 1983 report from the UNCTC suggests: ‘Environmental protection was ignored 
under the traditional concession agreements and it continues to receive scant 
attention’.43 Similarly, in a 1994 study, Gao found that environmental issues had 
not received much attention in FICs in the oil and gas industry.44 Some available 
information suggests that environmental provisions are now far more detailed in 
contracts in the extractive industries, as well as in other sectors. Nevertheless, 
questions remain as to the efficacy of these provisions. 
 
ENVIRONMENTAL STANDARDS 
As Gallagher and Zarsky note, in many developing countries where 
environmental standards are low and/or monitoring and enforcement capacity 
is weak, foreign investors have one of four choices: (i) follow local practice (e.g. 
do what domestic companies do); (ii) comply with national regulation; (iii) adopt 
home country standards; or (iv) adopt best international practice.45 Some FICs 
do simply require investors to comply with national regulations. However, other 
FICs set out a separate set of standards. It would appear that, particularly in the 
extractive industries, contracts commonly refer, not necessarily to international 
best practices, but at least to ‘good’ practices. According to Gao, a traditional 
requirement in oil and gas contracts in the 1970s and 80s was for operations to 
follow ‘good petroleum industry practice’.46 This type of provision is still 
employed in modern agreements. For example a 2000 production sharing 
agreement between the Government of Georgia and Canargo Norio Ltd. states 
that: 
 

In conducting Petroleum Operations, the Contractor shall operate according 

to Good Oilfield Practices and use best endeavors to minimize potential 

disturbances to the environment, including the surface, subsurface, sea, air, 

flora, fauna, other natural resources and property.47 

 
But what does reference to ‘good’ oilfield or petroleum industry practice mean 
for environmental management? It is difficult to say. The first problem that one 
encounters is that the term is not typically defined in contracts. However, Timor-

                                                 

41 Bekhechi 2001: 86; Wälde 2001: 50. 
42 Verhoosel 1998: 454. 
43 UNCTC 1983: 81. 
44 Gao 1994. 
45 Gallagher and Zarsky 2005: 28. 
46 Ibid: 50 
47 Production Sharing Agreement between State of Georgia and Canargo Norio Ltd, 12th 

December, 2000. 
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Leste’s 2005 Petroleum Act does provide a definition that is potentially 
illuminating:  
 

Petroleum Operations shall be conducted in accordance with Good Oil Field 

Practice, that is, in accordance with such practices and procedures 

employed in the petroleum industry worldwide by prudent and diligent 

operators under conditions and circumstances similar to those experienced 

in connection with the relevant aspect or aspects of the Petroleum 

Operations, principally aimed at guaranteeing:  

 

a) conservation of Petroleum resources, which implies the utilization of 

adequate methods and processes to maximize the recovery of hydro-

carbons in a technically and economically sustainable manner, with a 

corresponding control of reserves decline, and to minimize losses at the 

surface;  

b) operational safety, which entails the use of methods and processes that 

promote occupational security and the prevention of accidents; 

c) environmental protection, that calls for the adoption of methods and 

processes which minimize the impact of Petroleum Operations on the 

environment;48 

 
The first thing to note about this definition is that there is no reference to a 
specific set of standards, even one developed by industry, that a government 
official or member of civil society could refer to as a benchmark for investor 
compliance. Furthermore, it is clear that the appropriate comparator is the 
conduct of operators that experience similar ‘conditions and circumstances’ as 
those found in the host state. Presumably this would exclude the possibility of 
comparing the operations of a foreign investor to those in, for example, its home 
country. 
 
This type of vague, ‘similar circumstances’ provision is also evident in FICs 
outside of the petroleum sector. For example, the 2005 Concession Agreement 
between The Republic of Liberia and Firestone Natural Rubber Company, LLC., 
and Firestone Plantations Company states that:  
 

Firestone Liberia shall take reasonable measures to ensure that Production 

does not cause unreasonable risks to public health or unreasonable damage 

to the environment. Unless Firestone Liberia demonstrates that a particular 

measure is unreasonable, it shall employ measures as protective as those 

employed by Persons in Liberia and elsewhere engaged in the production 

and processing of Rubber on a basis similar to Production under this 

Agreement …49 
 
If it is the case that environmental standards are universally low in rubber 
plantations, such a provision provides no scope for standards to improve. 
Furthermore, if one were to find a company elsewhere in the world producing 

                                                 

48 Available online at www.timor-leste.gov.tl/EMRD/p law.htm 
49 Section 15(a). 
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rubber with higher environmental standards in its operations, Firestone could 
still argue that this was not ‘on a basis similar to Production under this 
Agreement’ or that ‘a particular measure is unreasonable’. Some contracts are 
somewhat more specific about the standards that are to apply in the 
environmental management of projects. For example, the Kashagan production 
sharing agreement between the Government of Kazakstan and a consortium of 
investors lists the following: Oil Industry International Exploration and 
Production Forum (later renamed the International Association of Oil & Gas 
producers) guidelines on health, safety and environmental management 
systems; International Association of Drilling Contractors (IADC) safety and 
environmental guidelines; International Association of Geophysical Contractors 
(IACC) safety and environmental guidelines; and The American Conference of 
Government Industrial Hygienists Threshold Limit Values for Chemical 
Substances in the Work Environment.50 
 
However, even when such lists of standards are provided there remain, as 
Newell puts it, ‘questions regarding the overall effectiveness of standards set by 
market actors for market actors, but which carry enormous implications for 
governments and publics alike’.51 There is also the issue of public access to 
information; national legislation is usually freely available in the major 
language(s) of the host state, but industry guidelines, such as those listed above, 
may be difficult for even Internet-savvy English-speakers to track down. 
 
On the other hand, one could argue that reference to industry standards allows 
some scope for change and evolution of the environmental management regime 
of an investment over time, thereby providing a way around a contractual 
requirement for stability.52 However, it is problematic that governments should 
be expected to wait for industry standards as a whole to shift before necessary 
regulations can be implemented. Furthermore, such an evolution in standards 
may be precluded in some instances. For example, the Koidu Kimberlite Project 
Mining Lease in Sierra Leone states that:  
 

Nothing in this mining lease or in the Decree or other legislation shall 

impose any liability whatsoever on the Lessee in respect of any pollution or 

loss or damage to the environment or the risk thereof, or other claim, where 

such pollution, loss, damage, risk or claim arises from, or in connection with, 

any acts or omissions in or with respect to the Mining Lease Area prior to 

the date of this Mining Lease, or from the raising or extension of 

environmental standards generally accepted in the international mining 

industry above the level of such standards as prevailing as at the date 

                                                 

50 Production Sharing Agreement In Respect of the North Caspian Sea (Kashagan) 

Among Agip Caspian Sea B.V.; BG Exploration and Production Limited; BP Kazakstan 

Limited; Den Norske Stats Oljeselskap a.s.; Mobil Oil Kazakstan Inc.; Shell Kazakstan 

Development B.V.; Total Exploration Production Kazakstan; JSC Kazakstancaspianshelf; 

The Republic of Kazakstan And JSC National Oil And Gas Company Kazakoil, 18 

November 1997. 
51 Newell 2008: 83. 
52 Cotula 2008: 177. 
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hereof, or as a result of scientific or technological information, analysis or 

findings not available at the date hereof, unless (i) such information, 

analysis or findings indicate the availability of effective preventative or 

remedial action and (ii) the Lessee fails to take such action notwithstanding 

that to do so would be financially and economically justified…53   

 
Thus, in this case, even industry standards are effectively stabilized. Similarly, in 
a 1996 offshore oil agreement between Azerbaijan and a consortium of investors 
it is stipulated that the investor and the government will jointly agree on a set of 
safety and environmental standards based on ‘(i) international Petroleum 
industry standards and experience with their implementation in exploration and 
production operations in other parts of the world and (ii) existing Azerbaijan 
safety and environmental legislation’.54 However, once developed, this set of 
standards can only be altered through a written agreement and the company is 
not required to comply with evolving industry practice. 
 
A slight improvement on this ‘good industry practice’ model is found in the BTC 
pipeline intergovernmental agreement which states that the operations will be 
‘in accordance with international standards and practices within the Petroleum 
pipeline industry (which shall in no event be less stringent than those generally 
applied within member states of the European Union)’.55 Nevertheless, this 
clause has been criticized by NGOs. For example, an Amnesty International UK 
report argues that reference to EU standards does not confer rights on 
individuals or citizens in the countries in which the project takes place (which 
are not currently EU member states) to sue the state or the consortium for 
breach of those standards.56 The Center for International Environmental Law 
(CIEL) further points out that no reference is made to EU standards in the 
applicable contracts between the consortium and each state.57 Qualifying 
language used in the environmental provisions of the BTC contracts, such as 
‘Best Endeavours’, creates further uncertainty as to what is actually required of 
the investors.  
 
 
 

                                                 

53 Koidu Kimberlite Project Mining Lease Agreement (Ratification) Decree, 1995: Art. 

11.4. 
54 Agreement on the Exploration, Development and Production Sharing for the Shakh 

Deniz Prospective Area in the Azerbaijan Sector of the Caspian Sea between the State Oil 

Company of Azerbaijan and SOCAR Commercial Affiliate, BP Exploration (Azerbaijan) 

Limited, Elf Petroleum Azerbaijan B.V., Lukoil International Ltd, Oil Industries 

Engineering and Construction, Statoil Azerbaijan A.S., Turkish Petroleum Overseas 

Company Limited, 4 June 1996: Art. 26.1, emphasis added. 
55 Agreement Among The Azerbaijan Republic, Georgia and The Republic of Turkey 

Relating to the Transportation of Petroleum Via the Territories of The Azerbaijan 

Republic, Georgia and The Republic of Turkey Through the Baku-Tbilisi-Ceyhan Main 

Export Pipeline, 18 November 1999: Art. IV, emphasis added. 
56 Amnesty International UK 2003: 14. See also Ong 2008: 191. 
57 CIEL 2003: 5-6. 
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ENVIRONMENTAL IMPACT ASSESSMENTS 
Environmental impact assessments (EIAs) and corresponding management 
plans have become a staple requirement in foreign investment projects in most 
sectors. EIAs may be prescribed under national legislation, or by the policies of 
international financiers and insurers. FICs also often make reference to the 
requirement for investors to complete an EIA. However, it would appear that it is 
typically the case that the EIA is to be completed after the contract has been 
signed. This suggests that regardless of the outcome of an EIA, an investment 
project is expected to proceed and the government is committed to ensuring that 
this occurs. Some contracts even spell out that governments are expected to 
approve the EIA in a timely manner: 
 

Government shall have 90 days thereafter to review and approve or reject 

the EMP [Environmental Management Plan], which approval shall not be 

unreasonably withheld and shall be deemed granted if Government has not 

denied approval by Notice to Firestone and Firestone Liberia and provided 

in writing full details of the basis for that denial. If in the opinion of 

Firestone or Firestone Liberia, Government wrongly withholds its approval 

of the EMP, then either Firestone or Firestone Liberia may invoke the 

provisions of Section 27 [Arbitration], and the standard for review shall be 

whether or not the proposed EMP complies with this Section, in which case 

it will be approved.58 

 
The latter half of the above quoted provision illustrates a further problem; that 
disputes over the approval of an EIA may be delegated to arbitral tribunals. This 
is made explicit in other contracts as well. For example, a 1995 Mining 
Development Contract between Papua New Guinea and Lihir Gold Pty Ltd. states 
that: 
 

In the event that there is a dispute in respect of any amendment [to the 

environmental plan] initiated by the Minister on behalf of the State in any of 

the circumstances set out in Clause 10.3, the dispute shall be referred to 

arbitration under Clause 21 and the amendment shall not become effective 

unless and until it is upheld by the resulting arbitration award.59 

 
Arbitrators are not experts in environmental impact assessment and contracts 
often provide little guidance on the required content of an EIA or management 
plan, let alone the parameters for its rejection or approval. Furthermore, there 
are other concerns about the willingness and capacity of governments to engage 
in arbitration that are discussed further below. 
 
 
 

                                                 

58 Concession Agreement between the Republic of Liberia and Firestone Natural Rubber 

Company, LLC. and Firestone Plantations Company, 28 January 2005: Art. 15(b). 
59 The Independent State of Papua New Guinea and Lihir Gold Pty Limited, Mining 

Development Contract for the Lihir Gold Project on Lihir Island, New Ireland Province, 

17 March 1995: Art. 10.4. 
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ENVIRONMENTAL LIABILITY 
Foreign direct liability is increasingly viewed as an important means of holding 
foreign investors accountable for environmental damage. It is also possible for 
cases on environmental liability (or other issues) to be brought against an 
investor in the local courts of a host state. Cases may also be brought against a 
government, by its own constituency or even by a foreign government in 
instances of transboundary environmental harm caused by the activities of an 
investor. To deal with this problem, some governments insist on clauses in FICs 
stating that the investor will take responsibility for any liability claims that arise 
with respect to damage caused by his operations. This is evidenced in clauses in 
FICs such as the following: 
 

a) Nothing in this Agreement shall exempt the Company from liability for 
any damage, loss or injury caused to any person, property or interest as a 
result of the exercise by the Company of any rights or powers granted to it 
under this Agreement. 

b) The Company shall at all times indemnify the Government and its officers 
and agents against all claims and liabilities in respect of any loss suffered 
by or damage done to third parties arising out of the exercise by the 
Company of any rights or powers granted to it under this Agreement 
provided that the Company shall not so indemnify the Government, its 
officers and agents where the claim or liability arises out of the wrongful 
or negligent acts of the Government, its officers and agents.60 

 
However, in some cases this traditional indemnity clause is reversed, exempting 
the investor from liability and placing the onus of dealing with claims on the 
government. In at least one case the clause explicitly mentions claims of 
environmental damage:  
 
The Government covenants and agrees to waive, or cause to be waived, and 
indemnify the Producer against any private action under or with respect to, any 
and all environmental laws, rules or regulations now existing, or created 
hereafter, to which the Mollejon Project and the New Project may be subject, 
other than any laws, rules or regulations set forth in the Mollejon Project 
Compliance Plan and the New Project Compliance Plan, as the case may be, to 
which the Producer has agreed to be bound.61 
 
This type of clause raises the legitimate concern that those who suffer from 
environmental damage will not be able to hold the perpetrators directly 
accountable. Furthermore, it suggests that poor countries that have agreed to 
such commitments will be expected to foot the bill for compensation and 
environmental clean-up. 
 
 

                                                 

60 Mining Lease between the Government of the Republic of Ghana and Bogoso Gold 

Limited, 29 June 2001: Art. 10. 
61 Third Master Agreement between Government of Belize, C.A. and Belize Electric 
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DISPUTE RESOLUTION CLAUSES 

 

Foreign investors have long argued that local courts in developing countries are 
incapable of fairly adjudicating claims brought against their own government. In 
response to their concerns, in the 1960s a system of dispute settlement emerged 
which allowed investors to initiate international arbitration proceedings with a 
host state. Provision for investor-state dispute settlement is now a standard 
feature of FICs.  
 
An international ‘investment court’ to deal with investor-state disputes has not 
been established. Instead, FICs refer to one or more sets of procedural rules that 
can be used for the creation and function of one-off arbitral panels. Typically, a 
three-arbitrator panel is formed; each party selects one arbitrator and they 
mutually agree on the third, who acts as president of the tribunal. Investor-state 
arbitration can be supervised by an administrative body (institutional 
arbitration) or can be unsupervised (ad hoc arbitration). 
 
The supervising body may assist in appointing arbitrators, determining the place 
of arbitration, determining costs and arbitrator fees, and will itself charge a fee 
for the performance of these functions. The most important supervisory body 
referred to in FICs is the International Centre for the Settlement of Investment 
Disputes (ICSID), which is a part of the World Bank Group and is located in 
Washington, D.C. ICSID was established in 1966, when the Convention on the 
Settlement of Investment Disputes between States and Nationals of Other States 
(ICSID Convention) came into force.62 In order for a dispute to qualify for ICSID 
arbitration, it must be between a Contracting State and a national of another 
Contracting State. However, if one of the parties does not meet these criteria, 
then the Additional Facility, developed in 1978, may be utilized. The ICSID Rules 
and Additional Facility Rules are periodically revised; the most recent versions 
came into force in April 2006.63 Other supervisory bodies include the 
International Chamber of Commerce (ICC) International Court of Arbitration, the 
London Court of International Arbitration (LCIA), and the American Arbitration 
Association (AAA). In 1976, the most significant set of ad hoc arbitral rules was 
developed by the United Nations Commission on International Trade Law 
(UNCITRAL).64 
 
Established by the UN General Assembly in 1966, UNCITRAL was given the 
general mandate to further the progressive harmonization and unification of the 

                                                 

62 As of December 2008, 155 states had signed the Convention, and 143 had ratified it. 

This number is actually lower than that reported in May 2007: in the intervening period, 

Bolivia withdrew from the Convention. 
63 ‘Rules of Procedure for Arbitration Proceedings (Arbitration Rules)’, ICSID 

Convention, Regulations and Rules, April 2006, http://icsid.worldbank.org. 
64 UNCITRAL Arbitration Rules, 28 April 1976, Report of the United Nations Commission 

on International Trade Law on the Work of its Ninth Session, UN Doc. A/31/17 (1976), 

reproduced in 15 ILM (1976): 701. 
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law of international trade.65 An integral part of the Commission’s work is the 
promotion of the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (1958 ‘New York Convention’), which is crucial to the 
enforcement of awards rendered under UNCITRAL Rules as well as other arbitral 
rules.66 At the time of writing, discussions were taking place on a revision of the 
UNCITRAL Rules for the first time in their history.  
 
CONCERNS ABOUT INVESTMENT ARBITRATION 
Investment arbitration is commonly framed in the literature as a neutral and 
depoliticized forum for dispute resolution.67 However, in recent years, several 
investor-state disputes concerning environmental regulation have arisen under 
Chapter 11 of the North American Free Trade Agreement (NAFTA). This has led 
to a debate within the NAFTA countries, as well as within academia, about the 
suitability of arbitration as a forum to deal with public policy issues. 
 
First of all, the means by which arbitrators are chosen and rewarded for their 
services creates the appearance of a biased system. Court judges have no 
financial stake in the outcome of disputes. Arbitrators, on the other hand, are not 
only chosen by the parties to the dispute, they are also paid by the hour with no 
time limits on proceedings. As Garcia argues, such incentives inevitably favour 
the party advancing the claim (i.e. the investor), even if unintentionally.68 Van 
Harten further notes that:  
 

the lack of security of tenure of arbitrators in a one-sided system of state 

liability, in which only investors bring the claims and only states pay 

damages for breach of the treaties, makes the adjudicator dependent on 

prospective claimants and thus biased, in an objective sense, against 

respondent governments.69 

 
The fact that individuals can act as arbitrators in one case and as counsel in 
another is also problematic, as they may “consciously or unconsciously” make 
decisions as arbitrators that will further their client’s interests in another case.70 
It is also important to reiterate that investment arbitrators generally have 
experience with commercial law and are not experts on other matters such as 
the protection of the environment. The lack of transparency in investor-state 
arbitrations is also a subject of considerable concern. The ICSID Secretariat has a 
registry of all cases filed under its rules, which is published on the Internet and 
includes the names of the disputants, the date the case was registered and a 
short description of the dispute. However, other supervisory bodies do not have 

                                                 

65  ‘Origin, Mandate and Composition of UNCITRAL’, UNCITRAL website, 
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68 Garcia 2004: 352. 
69 Van Harten 2007: 5. 
70 Buergenthal 2006: 498. 



 18 

a public register and bodies such as UNCITRAL do not even keep track of 
arbitrations that make use of their ad hoc arbitral rules. Proceedings of 
investment disputes are held in camera and non-parties will not have access 
unless the disputants consent to open the proceedings.71 Furthermore, not all 
arbitral awards are publicly disclosed. ICSID Rules require the consent of both 
parties to a dispute before an award will be published by the Secretariat 
(although either party may unilaterally publish it elsewhere), while under 
UNCITRAL Rules the award may only be published with the consent of both the 
investor and the state.72 
 
While transparency has increased substantially in certain contexts, namely in 
disputes filed under Chapter 11 of NAFTA, there remains a presumption of 
confidentiality in proceedings and non-disclosure of awards under most other 
agreements, including FICs. It is also important to note that arbitration is 
expensive and time consuming and developing and transitional countries, in 
particular, have limited resources with which to mount an effective defence. As 
Salgado notes, ‘a tribunal’s ability to reach fair and just results largely depends 
on its ability to consider all interests affected by the proceeding’, which in turn 
depends on the parties being well represented.73 In any form of litigation, the 
level of expertise of a party’s lawyers will likely be a decisive factor in the 
outcome of the dispute, but in the specialized area of investment arbitration the 
importance of having access to legal expertise is magnified.74 
 
While developed countries will likely have sufficient in-house expertise, 
developing countries will generally not. Hiring representation from an 
international law firm that has specialists in the field of investment arbitration 
can overcome this problem and also has a number of other advantages. For 
example, as a result of the fact that not all awards are published, firms that are 
regularly involved in investment arbitrations are likely to have access to a broad 
range of tribunal decisions on which to base their case, while government 
counsel are forced to rely on ‘scattered and incomplete sources’.75 However, 
while hiring outside counsel can be advantageous, it may not always be a feasible 
option for developing countries. Large law firms often have long-term 
relationships with corporations. Such relationships may prevent a firm from 
representing a developing country in an investor-state dispute if there is a direct 
conflict of interest or if the retainer between the law firm and the corporation 
prevents the former acting against the latter in the absence of express consent.76  
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If a law firm is available, the next question becomes whether a developing 
country can afford its services. Gottwald notes that the hourly rates for lawyers 
in elite firms can range from US$400 to US$600.77 When a team of lawyers is 
retained for an arbitration proceeding that is drawn out over a period of several 
years, the result can be a ‘staggering’ legal bill.78 The Czech Republic is reported 
to have spent US$10 million to defend itself against two particular treaty claims 
and announced that it would spend US$3.3 million in 2004 and US$13.8 million 
in 2005 on its defence against more than a half-dozen new claims. 79 
 
As a result of these obstacles, developing countries often rely on government 
attorneys regardless of their experience or access to necessary resources. 
Gottwald argues, ‘this can lead to shocking disparities in the quality of legal 
representation between investor claimants and developing nation defendants’.80 
According to Coe, an anecdotal survey of recent investor-state disputes ‘confirms 
that not infrequently one disputant faces significant resource limitations 
reflected in modest libraries, small teams of lawyers, and difficult choices about 
the use of counsels’ time’.81 
 
Given the difficulties associated with defending a regulation in this forum, it is 
reasonable to assume that governments may sometimes acquiesce to investor 
demands in the face of a threat of arbitration.82  
 
 

INTERACTION WITH OTHER MECHANISMS OF GLOBAL GOVERNANCE 
 
While there are a number of terms used in the literature to denote the 
relationships between various mechanisms of global governance (interplay, 
linkage, overlap, interconnection), Gehring and Oberthür argue that ‘the term 
interaction appears to us particularly suitable because it emphasizes that 
interinstitutional influence is rooted in decisions taken by the members of one of 
the institutions involved. It is thus action that triggers interaction’.83 
 
Two sets of interactions are discussed here. First, the interaction between FICs 
and intergovernmental agreements designed to protect investors. This 
interaction occurs when a dispute arises between an investor and a state. While 
both FICs and other investment agreements have broadly similar objectives (i.e. 
the protection of foreign investment) they contain different standards and may 
also differ, for example, on the proper forum for dispute settlement. The second 
type of interaction discussed is that which occurs between FICs and 
intergovernmental agreements aimed at the protection of human rights or the 
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environment. Here an overlap of commitments may occur, and in this case the 
objectives of the interacting institutions are likely to be very different. 
 
 
INTERNATIONAL INVESTMENT AGREEMENTS 

 
While attempts to develop a multilateral agreement on investment have failed,84 
regional and sectoral agreements, as well as bilateral investment treaties (BITs) 
are abundant. As of the end of 2007, there were more than 2,600 BITs and 254 
regional trade agreements and economic cooperation agreements containing 
investment provisions.85 Collectively, these agreements are referred to herein as 
international investment agreements (IIAs). IIAs vary depending on the period 
they were negotiated in and the countries involved. However, the vast majority 
contain a set of provisions covering the issues of national treatment, most 
favoured nation treatment, fair and equitable treatment, and expropriation. IIAs 
generally provide for state-state and investor-state dispute settlement in 
international arbitration. In recent years, concerns have been raised about the 
potential for IIAs to limit policy space and interfere with a state’s ‘right to 
regulate’ foreign investment for the public good. These concerns have mainly 
been focused on the issue of indirect expropriation also referred to as ‘regulatory 
takings’.86 
 
A separate, but related, issue that has emerged is the coverage in IIAs of 
contractual rights and the relationship between a breach of contract and a 
breach of treaty. As an UNCTAD report reflects, ‘it is generally accepted that not 
every breach of State contract on the part of the State automatically entails a 
violation of international law, or a breach of an applicable IIA’.87 However, it is 
possible for government action in relation to an investment protected under 
contract to amount to a breach of treaty, for example, in the case of an 
expropriation or when a state’s actions or omissions amount to a denial of 
justice.88 Some observers have suggested that the existence of a stabilization 
clause in a contract may enhance a claim of expropriation or breach of the fair 
and equitable treatment standard in an IIA.89 
 
The relationship between contracts and IIAs is further complicated by the 
existence of so-called umbrella clauses. Some IIAs, in fact approximately 40% of 
existing BITs, contain such provisions, which refer to the ‘observance of 
obligations’ undertaken by host states with respect to foreign investors.90 For 
example, the UK-Jamaica BIT states that ‘each Contracting Party shall observe 
any obligations it may have entered into with regard to investments of nationals 
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or companies of the other Contracting Party’.91 Dolzer and Stevens have asserted 
that umbrella clauses protect an investor’s contractual rights against ‘any 
interference which might be caused by either a simple breach of contract or by 
administrative or legislative acts’.92 Schreuer similarly argues that the purpose of 
the umbrella clause is to ‘add extra protection’ and to dispense ‘with the often 
difficult proof that there has been an indirect expropriation or a violation of the 
fair and equitable standard under the treaty’.93 In this view, a violation of a FIC 
automatically translates into a violation of an applicable IIA.94 If this is the case, 
arguably investors can get around a contractual provision expressly placing 
disputes within the purview of the domestic courts of the host state.95 However, 
this view falls into only one of several schools of thought on the nature of 
umbrella clauses.96 As Cheng notes, the decisions of ten tribunals that have 
considered umbrella clauses are inconsistent, with five tribunals taking the view 
that the umbrella clauses in the respective BITs did not transform the purported 
contractual breaches of the host state into treaty breaches, and five tribunals 
finding that the umbrella clause could or did transform at least some contractual 
obligations into treaty obligations (though they differed on the precise scope of 
this transformation).97 
 
 
HUMAN RIGHTS TREATIES AND MULTILATERAL ENVIRONMENTAL AGREEMENTS 

 
While the relationship between IIAs and FICs has been thoroughly examined in 
the rulings of arbitral tribunals and their subsequent discussion in the academic 
literature, the relationship between FICs and other international agreements 
have not been extensively researched. Only recently have several NGOs and a 
handful of academics explored the potential connections between the 
implementation of intergovernmental agreements (primarily human rights 
treaties) and contractual mechanisms of investment protection. The main 
concern that has been expressed by authors is that stabilization clauses may 
hinder the implementation of evolving international standards. In the case of 
several particularly controversial contracts, explicit mention is made of the 
applicability of international agreements to the investment project. For example, 
the West African Gas Pipeline (WAGP), a Build-Operate-Own project to develop a 
pipeline to transport natural gas from Nigeria to Ghana, Togo and Benin, is 
covered by an intergovernmental agreement (WAGP Treaty) and an 
International Project Agreement (WAGP IPA) between all of the governments 
and the West African Gas Pipeline Company Ltd. (a consortium with Chevron as 
the primary shareholder). These agreements set out a legal regime that is 
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harmonized across all four states and is stabilized for the duration of the project. 
This legal regime is referred to as the ‘Agreed Regime’. The WAGP IPA defines 
‘Regime Failure’ as including, inter alia: 
 

the entering by a State into any international agreement or similar or other 

commitment that conflicts with, impairs or interferes with, or adversely 

affects such State’s performance of or ability to perform its obligations 

under, the WAGP Treaty or this Agreement or the implementation of the 

Project;98 

 
And further: 
 

any act or omission or series of acts or omissions by a State or any of its 

State Authorities or by the WAGP Authority of any nature whatsoever 

(including the coming in to force or application of any law, decree or 

regulation, or a failure to perform its obligations under this Agreement) 

which prevents or hinders completion of the Pipeline System according to 

schedule or the operation of the Pipeline System or which has a material 

adverse effect on the Company, or which causes the benefits derived by the 

Company from the Project or the value of the Company to the Shareholders 

to have materially decreased;99 

 
If there is a ‘Regime Failure’ then the government is obliged to make its best 
efforts to restore the ‘Agreed Regime’. If such efforts fail, the government is 
required to compensate the consortium. The provisions are similar in the FICs 
for the BTC Pipeline project: 
 

if any domestic or international agreement or treaty; any legislation, 

promulgation, enactment, decree, accession or allowance; or any other form 

of commitment, policy or pronouncement or permission has the effect of 

impairing, conflicting or interfering with the implementation of the Project, 

or limiting, abridging or adversely affecting the value of the Project or any of 

the rights, privileges, exemptions, waivers, indemnifications or protections 

granted or arising under this Agreement or any other Project Agreement, it 

shall be deemed a Change in Law under Article 7.2(x). 

 
Article 7.2(x) establishes an economic equilibrium clause. It is explicitly 
stipulated that the clause covers changes in taxes and regulations related to 
health, safety and the environment regardless of whether these changes are 
specifically aimed at the project or are of general application. States are obligated 
under this provision to restore the economic equilibrium of the contract 
‘promptly’ and ‘by whatever means may be necessary’. Subsequent to substantial 
pressure from civil society groups, the BTC pipeline consortium adopted a 
‘Human Rights Undertaking’. In this unilateral deed, the consortium commits not 
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to enforce the economic equilibrium clauses in its contracts when the actions 
taken by the host government are ‘reasonably required’ to fulfil obligations 
under human rights, labour, or healthy, safety and environmental protection 
treaties. While the Undertaking is seen as an important development, it has been 
criticized on several fronts. First of all, as a unilateral agreement rather than an 
amendment to the contracts, its legal status is somewhat questionable.100 
Secondly, as pointed out by the CIEL, giving an arbitral tribunal the power to 
determine whether governmental actions are ‘reasonably required’ by 
international treaties is problematic.101 Thirdly, government entities are still 
precluded from bringing claims against the consortium in the domestic courts, 
which means that disputes about human rights or the protection of the 
environment will still end up in arbitration.102 As discussed above, arbitrators 
are typically experts in commercial law and not in other areas such as human 
rights or environmental protection. Furthermore, there are serious concerns 
about the lack of accountability of arbitrators and the lack of transparency in the 
arbitral process. 
 
 

POTENTIAL IMPLICATIONS FOR ENVIRONMENTAL GOVERNANCE 

 
FICs could potentially be an important mechanism for ensuring that foreign 
investors adopt high environmental standards in their operations in countries 
where national legislation is weak. However, many existing contracts appear 
instead to be structured in a manner that risks dissuading governments from 
improving environmental regulations and preventing citizens, who are almost 
always unaware of the content of the contracts when they are signed, from 
holding investors accountable for environmental damage. 
 
 
REDUCED FLEXIBILITY 

 
Ong puts it well when he argues that FICs are ‘currently designed to operate 
within an artificially created and maintained legal lacuna, with the only 
exception being the laws and standards that the [multinational corporations] 
themselves are comfortable with and willing to accept’.103 When weak 
environmental provisions are combined with stabilization measures, there is the 
risk that low standards could be locked in for long periods of time. FICs rarely 
endure for seventy years or more, as was possible in colonial times, but they are 
still long-term in nature. For example, a thirty-year contract with renewal 
clauses would not be uncommon. One could argue that the long duration of FICs 
is justified by the high costs and high risks that investors face. Nevertheless, it 
should also be recognized that this aspect of contracts may cause problems for 
the host state, as international and domestic political circumstances, government 
priorities, and indeed governments themselves, change over such periods of 
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time.104 The need for flexibility to respond to change is particularly acute in the 
area of environmental policy making. As von Moltke reasons: 
 

Environmental management is a dynamic activity, responding to growing 

knowledge concerning the environment and anthropogenic threats to it, as 

well as to changing perceptions concerning the seriousness of these threats 

... An added level of complexity derives from the continuous development of 

technologies designed to protect the environment. As these technologies 

become available, policy must adjust to reflect new capabilities.105 
 
In addition to being pressured from below (from communities) to improve 
environmental standards, governments also have to implement their 
international commitments under multilateral environmental agreements. As 
noted above, the stabilization clauses in some contracts explicitly cover 
regulations that states develop in line with their international obligations. While 
Cotula suggests that states cannot ‘contract out’ of their commitments in 
international treaties, such stabilization clauses could result in states having to 
pay investors compensation for their compliance with evolving international 
norms.106 Leader summarizes the dilemma that governments face as a result of 
such contractual commitments: Poorer states which make such an agreement are 
thereby put before a difficult choice: either they fully implement into their 
domestic legal orders the international norms to which they are committed – 
with no exceptions carved out for the investor - and thereby pay the latter 
compensation for its lost profit; or else they permit the project to create a hazard 
to local populations, and find themselves in breach of international standards as 
a result.107 
 
Even when stabilization clauses do not preclude the application of new 
environmental regulations to an investment project outright, they may affect the 
options available to governments in the development of policy; in other words, 
the number of tools in the ‘policy toolbox’. For example, stabilization of fiscal 
matters could also cover market-based environmental measures. While the use 
of measures such as environmental levies and taxes is not yet commonplace in 
developing countries, there is a global trend toward a greater use of such 
mechanisms and it can be expected that developing countries will adopt more of 
these types of instrument in the future.108 If stabilization clauses limit the range 
of instruments available to regulators, then this may in turn result in a reduction 
of the effectiveness or efficiency of the policies produced.109 
 
 

 

 

                                                 

104 Peter 1995: 14. 
105 von Moltke 2002: 357-8. 
106 Cotula 2008: 172. 
107 Leader 2006: 690. 
108 Verhoosel 1998: 457. 
109 Cotula 2008: 170. 



 25 

REDUCED POLICY COHERENCE 

 

In cases where FICs freeze the environmental framework for one project at a 
given time, it is possible for different projects in the same sector to be governed 
by completely different sets of rules, creating policy incoherence. Domestic 
investors are unlikely to be offered the stability that covers foreign investments 
and will therefore also be covered by a separate set of rules. As Otto and Cordes 
note: Stabilization clauses that attempt to immunize the contract from normal 
operation of the succession of laws principle raise serious practical and legal 
problems for host countries. If this limit on legislative discretion is effectively 
secured, ten or even thirty years later the project may operate under a legal 
regime very different from that governing all other economic activities. 
Moreover, different mining projects may operate under different investment 
terms. From political, economic, administrative and legal perspectives the 
acceptability of this result is problematic. The concern is likely to be even greater 
when contracts freeze preferential terms not available to local investors.110 
 
FICs are likely to create a huge administrative burden for regulators. Many 
developing countries currently lack well-established institutions for regulating 
foreign investors, particularly on issues of environmental management. 
Contracts that establish mini-enclaves for each investment project are likely to 
put further strain on the already limited monitoring and enforcement 
capabilities of environmental agencies. 
 
 
REDUCED ACCOUNTABILITY 

 
Confidentiality of contracts results in reduced accountability of both 
governments and foreign investors. As Ayine et al. note: 
 

Without public scrutiny of foreign investment contracts, it is impossible for 

citizens to judge whether or not their elected governments are acting in 

their best interests and effectively pursuing or meeting public policy goals. 

It is also impossible for them properly to hold their governments to account 

for consequences of foreign direct investment.111 

 
Similarly, a Global Witness report notes that the lack of transparency and 
scrutiny of contracts has serious implications: ‘it curtails civil society 
participation, it encourages lack of accountability and it provides an opportunity 
for corrupt behaviour’.112 
 
While both investors and states argue that confidentiality allows them to 
maintain a competitive edge in negotiations, in reality the content of contracts 
are often well-known within an industry. The current system of expensive 
subscription services to access contracts in the oil and gas sector is an example. 

                                                 

110 Otto and Cordes 2002: V-23. 
111 Ayine et al. 2005: 3. 
112 Global Witness 2006: 41. 
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This system ensures that companies and elite law firms will have access to 
contracts, while civil society and academic researchers will not. 
 
Miranda argues that the lack of transparency and accountability in the 
development of FICs is also problematic for investors as it is likely to exacerbate 
opposition to foreign investment projects from civil society.113 In cases where 
pressure from NGOs or a local population is strong enough, governments may 
force renegotiation of the contract or, in extreme circumstances, cancel it 
outright. In several cases this has led to protracted and expensive arbitration 
proceedings, but it has also resulted in a significant amount of negative publicity 
for the corporations involved.  
 
 

CONCLUSIONS 
 
Traditionally, FICs have been considered as purely commercial agreements. 
However, it is clear from the examples cited in this paper that such a 
categorization is inappropriate in many circumstances. Large foreign investment 
projects, particularly in developing and transition economies, can have 
enormous implications for development, the environment and human rights. As 
such, the contracts that set the terms for these projects should be considered 
public policy. 
 
FICs are often overlooked by scholars of global business regulation and 
neglected even in more specific case studies of the environmental management 
of foreign investment operations. The only major study to examine 
environmental clauses in FICs was published more than a decade ago.114 The 
significant changes that have occurred in contract practice since then have not 
been properly addressed. While research on stabilization clauses has increased 
significantly in the past few years, there is much further research needed. 
 
The limited number of FICs that have been studied to date makes it difficult to 
devise a general statement on how such agreements should be remodelled. A 
first logical step would be for governments to take measures to increase 
transparency and accountability in the negotiation of contracts. This would 
hopefully facilitate research and, ideally, lead to the development of model 
contractual clauses that are more in tune with the notion that foreign investment 
should contribute to sustainable development. At the same time, there needs to 
be consideration of either substantial reform of the investment arbitration 
system, or changes to dispute resolution clauses in order to return contractual 
disputes to host state courts. 

 

 

                                                 

113 Miranda 2007. 
114 Gao 1994. 
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