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I.  I N T RODUC T ION

In recent years, interest in the relationship between investment law and 
environmental law has increased signi5 cantly.1 This interest has been 
focused largely on three fora: (1) disputes that have taken place within 
the context of Chapter 11 of the North American Free Trade Agreement 
(NAFTA);2 (2) the failed negotiations for a Multilateral Agreement on 
Investment (MAI) under the auspices of the Organisation for Economic 

The author would like to thank the editors of this volume as well as M. Sornarajah, Thijs 
Etty, and Harro van Asselt for their insightful comments and suggestions on an earlier draft 
of this article.

1 See, for example, S. Baughen, Investor Rights and Environmental Obligations: Reconciling 
the Irreconcilable? 13 J. Envt’l L. 199–220 (2001); J. Freedman, Implications of the NAFTA 
Investment Chapter for Environmental Regulation, in A. Kiss, D. Shelton, and K. Ishibashi, 
eds., Economic Globalization and Compliance with International Environmental 
Agreements, 89 (2003); S.E. Gaines, The Masked Ball of NAFTA Chapter 11: Foreign Investors, 
Local Environmentalists, Government Of4 cials, and Disguised Motives, in J. Kirton and V.W. 
MacLaren, eds., Linking Trade, Environment, and Social Cohesion: NAFTA Experiences, 
Global Challenges, 103 (2002); D.A. Gantz, Potential ConN icts between Investor Rights and 
Environmental Regulation under NAFTA’s Chapter 11, 33 Geo. Wash. L. Rev. 651 (2001); K.R. 
Gray, Foreign Direct Investment and Environmental Impacts—Is the Debate Over? 11 Rev. Eur. 
Comm. & Int’l Envt’l L. 306 (2002); B.T. Hodges, Where the Grass is Always Greener: Foreign 
Investor Actions against Environmental Regulations under NAFTA’s Chapter 11—S.D. Myers, 
Inc. v. Canada 14 Geo. Int’l Envt’l L. Rev. 367 (2002); E. Kentin, Sustainable Development 
in International Investment Dispute Settlement: The ICSID and NAFTA Experience, in N. 
Schrijver and F. Weiss, eds., International Law and Sustainable Development: Principles 
and Practice, 309 (2004); and T. Wälde and A. Kolo, Environmental Regulation, Investment 
Protection and ‘Regulatory Taking’ in International Law 50 Int’l & Comp. L.Q. 811 (2001).

2 North American Free Trade Agreement (NAFTA), <http://www.nafta-sec-alena.org/>. 
See, for example, Ethyl Corp. v. Government of Canada, 38 I.L.M. 700 (1999) (preliminary 
award on jurisdiction also available at <www.dfait-maeci.gc.ca/tna-nac/disp/ethyl_archive-en.
asp>); Glamis Gold Ltd. v. United States of America (case pending, preliminary documents 
available at <www.state.gov/s/1/c10986.htm>); Metalclad Corp. v. United Mexican States, 
16 I.C.S.I.D. Rev. 165 (2001) (award also available at <www.worldbank.org/icsid/cases/awards.
htm>); Methanex Corp. v. United States of America, 44 I.L.M. 1345 (award also available at 
<www.state.gov/s/1/c5818.htm>); and S.D. Myers, Inc. v. Government of Canada, 40 I.L.M. 
1408 (2001) (award also available at <www.dfait-maeci.gc.ca/tna-nac/disp/SDM_archive-
en.asp>).
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Co-operation and Development (OECD);3 and (3) the ongoing attempts to 
develop a similar agreement in the World Trade Organization (WTO). Some 
light has also now been shed on the vast multitude of bilateral investment 
treaties (BITs), which mainly affect countries in the developing world.4 Still 
largely neglected in academic discussions of investment and environment 
are unilateral commitments to investment protection made by develop-
ing country governments, either through national legislation or contracts 
with individual investors.5 These commitments are unilateral in the sense 
that they are made by a host state without a reciprocal arrangement, be it 
bilateral or regional, with the investor’s home state. Such unilateral com-
mitments may equal, or even surpass, those commitments made in inter-
national treaties and may have signi5 cant implications for the regulation of 
the environment.

This article aims to assess unilateral commitments to investment protec-
tion in developing countries, with a speci5 c focus on the promise of stability 
of the domestic legal framework. In order to provide further context for this 
discussion, a focus is given to one sector in which state contracts6 and stabil-
ization clauses are particularly prevalent and well advanced—the mineral 
sector.

Political risk, which is inherent in all investment, is considered to be 
particularly acute in the mineral sector, and investments in this sector are 
generally seen as having a greater need for stability than other shorter-
term industrial projects.7 Large-scale mines are viewed as being especially 

3 For a discussion of the failed Multilateral Agreement on Investment, see D. Henderson, 
The MAI Affair: A Story and Its Lessons (1999); and C. Schittecatte, The Politics of the MAI: 
On the Social Opposition of the MAI and Its Role in the Demise of the Negotiations 1 J. World 
Inv. 329 (2000).

4 Two notable bilateral investment treaty (BIT) cases dealing with environmental issues 
are Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States, Case No. ARB 
(AF)/00/2, 43 I.L.M. 133 (2004) (award available in Spanish at <www.worldbank.org/icsid>, 
unof5 cial English translation available at <www.investmentclaims.com>); and Compania del 
Desarrollo de Santa Elena S.A. v. the Republic of Costa Rica, I.C.S.I.D. Case No. ARB/96/1, 
39 I.L.M. 1317 (2000) (also available at <www.worldbank.org/icsid>).

5 It is notable, however, that recently several non-governmental organizations (NGOs) have 
begun to investigate the issue. See, for example, the International Institute for Environment 
and Development (IIED) brie5 ng paper Lifting the Lid on Foreign Investment Contracts: 
The Real Deal for Sustainable Development (2005) (available at <www.iied.org/SM/CR/
documents/Liftingthelid_000.pdf>); and Amnesty International’s report Contracting Out 
of Human Rights: The Chad–Cameroon Pipeline Project (2005) (available at <http://web.
amnesty.org/library/Index/engp01340122005>). 

6 A state contract is de5 ned as ‘a contract made between the State, or an entity of the 
State . . . and a foreign national or legal person of foreign nationality.’ United Nations 
Conference on Trade and Development (UNCTAD), Issues in International Investment 
Agreements: State Contracts, Doc. UNCTAD/ITE/IIT/2004/11 (2004) at 3.

7 P. Bernardini, Investment Protection under Bilateral Investment Treaties and Investment 
Contracts 2 J. World Inv. 235 (2001); and T. Wälde and G. N’Di, Stabilising International 
Investment Commitments: International Law versus Contract Interpretation 31 Tex. Int’l L.J. 
215 (1996).
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 vulnerable because they are capitally intensive investments that cannot be 
relocated; they use relatively stable production technologies; they produce 
a homogeneous product with little customer or brand name loyalty; and 
they operate in an oligopolist industrial structure with limited competitors.8 
Furthermore, investors would argue that, since contracts in this sector are 
long term in nature, they are susceptible to the ‘hostage effect.’9 As a result 
of the high degree of political risk that they face, mineral investors have 
pushed for the development of a ‘particularly re5 ned system of contractual 
guarantees for the protection of their investments.’10 At the same time, it is 
also the case that ‘[f]ew if any forms of economic development present the 
array of potential environmental, social and economic problems of the min-
eral resources industry.’11 The mining sector provides a good case study for 
the analysis of the relationship between investment and the environment in 
view of the environmental, economic, and social importance of the sector in 
many host countries.12

This article is structured in the following manner. In section 2, unilateral 
commitments to investment protection are introduced. In particular, the 
history and development of state contracts is discussed. Section 3 explains 
the nature of stabilization clauses and agreements and provides examples 
from the mineral sector in a number of developing countries. Section 4 
examines how commitments to stability might impact the development of 
environmental policy in developing countries. The article concludes in sec-
tion 5 with the contention that promises of stability have the potential to 
restrict the development of environmental policy. Much further research 
is needed on the environmental policy implications of unilateral commit-
ments to investment protection, in general, and stabilization clauses and 
agreements, in particular. However, such research will be hampered by the 
conspicuous absence of transparency in this area.

8 J. Otto and J. Cordes, The Regulation of Mineral Enterprises: A Global Perspective on 
Economics, Law and Policy, at I-41 (2002).

9 At the initial stage of mineral investment investors are in a strong bargaining position, 
however, their power wanes dramatically over the period of the contract as investment is sunk 
into the project, thus leaving them vulnerable to a government wishing to change the terms of 
the agreement. See Wälde and N’Di, supra note 7.
10 Bernardini, supra note 7 at 236.
11 G. Pring and L. Siegele, International Law and Mineral Resources Development, in 

E. Bastida, T. Waldë, and J. Warden-Fernández, eds., International and Comparative Mineral 
Law and Policy: Trends and Prospects, 127 at 129 (2005).
12 R. Sandbroke and P. Mehta, Rapporteurs Report from the OECD Global Forum on 

International Investment Conference ‘FDI and Environment: Lessons from the Mining 
Sector’ (2002); and D. Chudnovsky and A. Lopez, Globalization, Foreign Direct Investment 
and Sustainable Human Development, in K. Gallagher and J. Werksman, eds., The Earthscan 
Reader on International Trade and Sustainable Development, 45 (2002).
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I I.  U N I L AT ER A L C OM M I T M EN T S TO I N V E ST M EN T PROT EC T ION

In the past two decades, a large number of developing and transition coun-
tries have opened their doors to foreign investors, and OECD countries 
have also deregulated and liberalized their economies. An increase in hos-
pitable investment destinations has led to competition among governments 
to attract foreign investors.13 This competition is particularly evident in the 
mineral sector. Governments respond to these competitive conditions in 
a number of ways. One way is to offer incentives—5 scal or otherwise—to 
attract investors, while another way is to provide investors with certain 
legal protections. States provide such protection not only through bilateral 
and regional agreements with other states but also through national legis-
lation and contracts with individual investors. It is the latter two unilateral 
methods that will be discussed in this article.

1. National Legislation
Two main types of national legislation are relevant to foreign investment 
protection: general investment codes and speci5 c sectoral (in this case, min-
eral) laws and policies. Only the latter will be examined in this article. In 
the majority of countries, minerals are owned by the state, and governments 
employ a variety of mechanisms to vest mining rights to foreign investors. 
Three distinct eras of mineral laws and policies in developing countries can 
be distinguished: the pre-1960 (colonial) era; the 1960–85 period; and the 
post-1985 years. These eras correspond with fundamental political changes 
and paradigmatic shifts in economic and development theory: ‘[M]ineral 
sector policies and laws are neither random nor capricious. Rather, they 
tend to be rational reN ections of the prevailing world view or paradigm.’14

In the colonial period, there was little need for the development of inter-
national law for the protection of foreign investment since, in many cases, 
the colonial legal systems were integrated into those of the imperial powers, 
and, in areas that remained uncolonized, the use of ‘gun-boat diplomacy’ by 
home states was considered an acceptable means of protecting foreign interests 
abroad.15 Following decolonization, many developing countries moved to gain 
more control over mineral investments, supported by the emerging international 
norm of permanent sovereignty over natural resources. Numerous investments 
were nationalized and transferred to newly formed state enterprises. However, 
the debt crisis, combined with the deterioration in developing countries’ terms 

13 C. Oman, Policy Competition for Foreign Direct Investment: A Study of Competition 
among Governments to Attract FDI, at 15–16 (2000).

14 Otto and Cordes, supra note 8 at I-4.
15 M. Sornarajah, The International Law on Foreign Investment, at 19–20 (2nd edn., 2004); 

and C. Lipson, Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth 
Centuries, at 12 (1985).
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UNILATERAL COMMITMENTS TO INVESTMENT PROTECTION 143

of trade led to a global movement away from state control of the mineral sector, 
which began in the late 1970s and gained momentum in the 1980s and 1990s.16 
Structural adjustment programmes, which were developed by the World Bank 
and the International Monetary Fund, also played an important role in driving 
this process. Thus, the modern, post-1985 era is marked by a stark shift in atti-
tudes and policy in developing countries and the emergence of a ‘contemporary 
consensus’ on the bene5 ts of foreign investment.17 As a result, mining invest-
ors currently face a large choice of geologically interesting destinations, and, 
thus, their investment decisions will be based on a number of factors other than 
merely the availability of resources.18

In the present paradigm, a country with exploitable mineral resources cannot 
expect to draw in signi5 cant investment in the sector if it does not provide a 
‘friendly’ investment climate for mineral investors.19 As such, and given the 
current desire among countries to attract investment, it is hardly surprising that 
around 120 countries reformed their mineral regimes between 1985 and 2002.20 
These reforms were generally aimed at liberalization as well as ‘establishing 
a climate of stability and predictability.’21 Many mineral laws now provide for 
investment protection covering expropriation, non-discrimination, and access to 
international arbitration. However, such protections are limited when they are 
only enshrined in national laws ‘which can be modi5 ed at will,’22 which explains 
why BITs are of increasing importance to investors. Another important avenue 
by which investors may secure protection is through a contract with the state.

2. State Contracts
In most developed countries, mining rights are based only on law and regu-
lation.23 However, developing countries have relied far more on agreements 

16 UN Conference on Trade and Development (UNCTAD), Management of Commodity 
Resources in the Context of Sustainable Development: Governance Issues for the Mineral 
Sector, Doc. UNCTAD/ITCD/COM/3 (1997) at 6.

17 K.J. Vandevelde, Sustainable Liberalism and the International Investment Regime 
19 Mich. J. Int’l L. 373 at 386 (1998). See also Sornarajah, supra note 15; and Lipson, supra 
note 15.

18 J. Otto, The International Competition for Mineral Investment: Implications for Asia-
Paci5 c, Centre for Energy, Petroleum and Mineral Law and Policy (CEPMLP) Seminar Paper 
No. Sp15 (1994); and J.P. Williams, Legal Reform in Mining: Past, Present and Future, in 
Bastida, Waldë, and Warden-Fernández, eds., supra note 11, 37 (2005). 

19 M.K. Omalu and T. Wälde, Key Issues of Mining Law: A Brief Comparative Survey as a 
Background Study for the Reform of Mining Law 3 CEPMLP Internet J. (1998), <www.dundee.
ac.uk/cepmlp/journal>.

20 Otto and Cordes supra note 8 at III-3.
21 E. Bastida, Managing Sustainable Development in Competitive Legal Frameworks for 

Mining: Argentina, Chile and Peru Experiences 12 CEPMLP Internet J. (2002), <www.dundee.
ac.uk/cepmlp/journal>.

22 W. Peter, Arbitration and Renegotiation of International Investment Agreements, at 328 
(2nd edn., 1995).

23 M.K. Omalu and A. Zamora, Key Issues in Mining Policy: A Brief Comparative Survey 
as a Background Study on the Reform of Mining Law, CEPMLP Paper No. CP9/98 (1998) at 
13–14. 
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with investors referred to as ‘mining agreements’ or more generally as 
‘investment agreements’ or ‘state contracts.’24 State contracts in the mineral 
sector that were drawn up in colonial times are generally referred to as ‘con-
cession agreements.’ These agreements gave the investors nearly limitless 
rights over vast areas of land for long periods of time, while imposing few 
obligations on investors.25 During this period, mining companies possessed 
signi5 cant bargaining power as they had the support of their home states. 
Following decolonization, the bargaining power shifted to newly independ-
ent governments, and many mining contracts were renegotiated or nation-
alized.26 The types of investment agreements that were negotiated in this 
period were very different from traditional concessions. Referred to as ‘eco-
nomic development agreements,’ they were far more focused on the goals 
of the state in promoting development.27 This generation of contracts took 
on new forms such as joint venture agreements, production-sharing agree-
ments, service contracts, contracts of work, and management contracts.28 
In the modern period, with the increased competition between states for 
mineral investment, the bargaining power has arguably begun to shift back 
to favour mining companies.29 As a result, the newest generation of mining 
agreements are mainly concerned with investment promotion and protec-
tion. While they still contain some development provisions, they are mainly 
ones that impose minimal economic cost to investors.30

Countries may negotiate ad hoc agreements with investors, which will 
be unique, or provide model agreements to establish the same conditions 
for several different projects or some hybrid of the two (where model agree-
ments are provided but more speci5 c terms can be negotiated).31 As state 
contracts are generally con5 dential documents, at least for a given period of 
time (usually until after the project has terminated), model agreements obvi-
ously provide more transparency and opportunity for public scrutiny and 
thus reduce the possibilities for corruption in the negotiation process.32

24 UNCTAD, Management of Commodity Resources, supra note 16 at 9; and UNCTAD, 
Issues in International Investment Agreements, supra note 6 at 3.

25 Peter, supra note 22 at 7; and Otto and Cordes supra note 8 at I-33.
26 For examples of contract renegotiations in the mineral sector during this period, see 

A. Kolo and T. Wälde, Renegotiation and Contract Adaptation in International Investment 
Projects: Applicable Legal Principles and Industry Practices 1 J. World Inv. 58 (2000).

27 Otto and Cordes, supra note 8 at I-42.
28 A.F.M. Maniruzzaman, State Contracts with Aliens: The Question of Unilateral Change 

by the State in Contemporary International Law 9 J. Int’l Arb. 141 at 162 (1992).
29 D. Barberis, Negotiating Mining Agreements: Past, Present and Future Trends, at 

3 (1998).
30 Otto and Cordes, supra note 8 at IV-18.
31 J. Otto, Mineral Policy, Legislation and Regulation, UNCTAD Mining, Environment 

and Development Series, at 30 (1999).
32 That having been said, one of the most widely recognized examples of a successful model 

agreement programme is that of the contract-of-work (COW) system in Indonesia, which 
operated under the new order regime and has been associated with graft.
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Mineral agreements rarely endure for 5 fty years or more as was possible 
in colonial times, but they are still long term in nature. For example, a thirty-
year contract with renewal clauses would not be uncommon. One could 
argue that the long duration of mineral contracts is justi5 ed by the high 
costs and high risks that investors face, however, it should also be recog-
nized that this aspect of contracts may cause problems for the host state, 
as international and domestic political circumstances, government prior-
ities, and, indeed, governments themselves can change over such periods of 
time.33

I I I.  T H E PROM ISE OF STA BI LI T Y

Changes in the law that may adversely affect an investment are arguably 
the ‘most feared legal risk of mining investors.’34 Investors employ several 
methods to mitigate risk. They may attempt to spread the risk through joint 
5 nancing, insure against the risk, or they may employ contractual mech-
anisms. If the investor is seeking to minimize or remove the risk of adverse 
change in law, then three key (inter-related) contractual mechanisms will be 
considered. The 5 rst is the choice of law applicable to the contract. Three 
possible choices of law are possible: the national law of the host state only; 
international law/general principles of law only; or a combination of national 
law and international law/general principles of law.35 In some cases, there is 
no explicit choice of law clause in the contract, in which case it will be up to 
the court or tribunal to determine the applicable law.

The second key contractual mechanism is the dispute resolution clause, 
which indicates where disputes between the parties are to be addressed—
either in the national courts of the host country or internationally. If invest-
ors are given access to international arbitration, it may be institutional36 or 
ad hoc.37 The most common institutions referred to in state contracts are the 
International Centre for the Settlement of Investment Disputes (ICSID)38 

33 Peter, supra note 22 at 14.
34 R. Pritchard, Safeguards for Foreign Investment in Mining, in Bastida, Waldë, and 

Warden-Fernández, eds., supra note 11, 73 at 80 (2005).
35 A.A. Faruque, Validity and Ef4 cacy of Stabilisation Clauses: Legal Protection versus 

Functional Value 23 J. Int’l Arb. 317 (2006).
36 Institutional dispute settlement involves a supervising institution that administers the 

arbitration. The supervising institution may assist in appointing arbitrators, determining 
the place of arbitration, determining costs and arbitrator fees, and so forth. The institution 
charges a fee for the performance of these functions.

37 Ad hoc arbitrations follow sets of established rules, however, in these cases, there is no 
supervising institution.

38 International Centre for the Settlement of Investment Disputes (ICSID) is a part of the 
World Bank Group and was established in 1966 when the Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States came into force. Its most 
recent set of rules and regulations took effect in 2006 (the rules and regulations are available 
at <www.worldbank.org/icsid>).
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and the International Chamber of Commerce (ICC) International Court of 
Arbitration.39 The most common ad hoc rules referred to are those of the 
United Nations Commission on International Trade Law (UNCITRAL).40

The third and 5 nal contractual mechanism is the stabilization clause. It 
is this mechanism that will be the focus of the remainder of this article. 
However, applicable law and dispute settlement will also be discussed in 
relation to their effect on the stabilization clause. One of the main dif5 cul-
ties associated with research on stabilization clauses, and investment con-
tracts more generally, is a lack of access to information. Thus, while this 
section draws on some examples of stabilization clauses and agreements in 
the mineral sector, it is by no means an exhaustive survey.

1. The Purpose of Stabilization
The purpose of a stability clause is ‘to preserve the law of the host country 
as it applies to the investment at the time the state contract is concluded’ and 
to ensure ‘that the future changes to the law of the host country are inapplic-
able to the foreign investment contract.’41 Stability can be said to have both 
a temporal and an economic dimension:

Stability has a temporal dimension to the extent that it requires the continuity of the 
contractual relationship towards its successful completion and the achievement of 
desired objectives as contemplated by the parties. The economic dimension, which 
is also regarded as the most important indicator of a stable contract order, implies 
maintaining the contractual equilibrium perceived by the parties throughout the 
duration of the contract.42

Notably, stabilization clauses and agreements are found almost exclusively 
in developing and transition countries. This is for two main reasons. First, 
the more a government is viewed by foreign investors as being ‘volatile and 
unreliable,’ the more the use of stabilization methods will be ‘desired and 
therefore in most cases required by the mining industry.’43 In general, invest-
ors view developing and transition countries as more politically unstable 

39 The International Chamber of Commerce (ICC) is a private institution, which handles 
disputes between 5 rms as well as between states and 5 rms. The current Rules of Arbitration 
of the ICC came into force in 1998 (the rules are available at <www.iccwbo.org/court/english/
arbitration/rules.asp#foreword>).

40 United Nations Commission on International Trade Law (UNCITRAL) was estab-
lished by the UN General Assembly in 1966 and was given the general mandate to further 
the progressive harmonization and uni5 cation of the law of international trade. An inte-
gral part of the commission’s work is the promotion of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards. The UNCITRAL Arbitration Rules were 
adopted in 1976 (the rules are available at <www.uncitral.org/uncitral/en/uncitral_texts/
arbitration/1976Arbitration_rules.html>).

41 UNCTAD, Issues in International Investment Agreements, supra note 6 at 26.
42 A.A. Faruque, The Rationale and Instrumentalities for Stability in Long-term State 

Contracts: The Context for Petroleum Contracts 7 J. World Inv. & Trade 85 at 86 (2006).
43 Omalu and Zamora, supra note 23 at 17.
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than developed ones. Second, the relative weakness of developing coun-
tries in terms of bargaining power, combined with a strong desire to attract 
investment, makes them accept conditions that developed countries would 
not consider.44 As Abdullah Faruque notes, ‘[t]he host state’s interest in 
agreeing to a stabilisation clause stems from the need to encourage foreign 
investment.’45

2. The Application of Stabilization
Promises of stability may be either restricted in their application or all 
inclusive. A comprehensive stabilization clause that freezes the general 
legislative framework ‘attempts to insulate completely contractual under-
takings from any change in the applicable law of a host state.’46 Stabilization 
clauses of limited scope may refer to one or more speci5 c areas of legisla-
tion. Stabilization is often sought in the 5 scal area (tax laws/royalties), in 
labour legislation, in export-import provisions, or in the free transferability 
of currencies.47 Environmental regulations could fall under these categor-
ies. Therefore, even if a stabilization clause does not explicitly refer to envir-
onmental regulation it could effectively cover it.48

The stability of the 5 scal regime is generally understood to be the key issue 
for investors and is the most common area to be stabilized. Stabilization of 
5 scal matters could also cover any market-based environmental measures. 
While the use of measures such as environmental levies and taxes is not 
yet commonplace in developing countries, there is a global trend towards 
a greater use of market-based mechanisms, and, thus, it can be expected 
that developing countries will adopt more of these types of instrument in 
the future.49

Clearly, any stabilization of the general legislative framework applicable 
to the investment will also cover environmental regulation. However, is 
there evidence that investors are particularly interested in stabilizing envir-
onmental requirements? A poll of investors conducted in 1992 suggests that 
adverse change in law in the area of environmental regulation is a major 
concern for mineral investors. The ‘ability to predetermine environmental 
obligations’ ranked tenth out of sixty possible investment decision criteria 
in the exploration stage and eighth out of sixty criteria in the mining stage.50 

44 Wälde and N’Di, supra note 7 at 223.
45 Faruque, supra note 35 at 323.
46 Ibid. at 318.
47 Ibid.; and Peter, supra note 22 at 221.
48 G. Verhoosel, Foreign Direct Investment and Legal Constraints on Domestic 

Environmental Policies: Striking a ‘Reasonable’ Balance between Stability and Change 
29 Law & Pol’y Int’l Bus. 451 at 456 (1998). 

49 Ibid. at 457.
50 J. Otto, A Global Survey of Mineral Company Investment Preferences, in Mineral 

Investment Conditions in Selected Countries of the Asia-Paci5 c Region, Doc. ST/ESCAP/1197, 
330 (1992), quoted in Otto, supra note 31 at 39.
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It seems fair to assume that a survey today would 5 nd this criterion ranking 
as high, if not higher. Leading investment law experts have also suggested 
that after the 5 scal regime, environmental regulations were perhaps the 
most relevant area in which to seek stability.51

It is not necessarily the ‘strictness’ of the environmental regulation in the 
host country that concerns investors (as the controversial ‘pollution haven’ 
hypothesis would suggest)52 but, rather, the uncertainty regarding future 
changes to the framework.53 The existing environmental regulatory frame-
work can be factored into a risk-pro5 t assessment before the investment is 
made, whereas future changes cannot.54 Investors want predictability, and 
‘[e]nvironmental regulation in developing and transition economies is cur-
rently one of the most unpredictable factors facing potential investors.’55 
Thus, it is not surprising that, as discussed later in this article, environ-
mental regulations are now also explicitly referred to in some stabilization 
clauses and agreements.

3. Methods of Achieving Stabilization
Traditionally, the main method of achieving stability was to insert a stabil-
ization clause into the investment contract. However, in some countries, the 
national legislation also contains a promise of contractual stability, and, in 
other cases, contracts are rati5 ed by the legislature and are, thus, effectively 
stabilized without the addition of speci5 c clauses. Finally, more recently, 
several governments have provided within their mineral or general invest-
ment laws the option of negotiating a separate ‘stability agreement’ or ‘legal 
stability contract.’ Each of these options for stabilization will be discussed 
in turn, with reference to environmentally relevant examples.

A. Promise of Stability in National Legislation

Investment codes and national legislation in developing countries com-
monly contain provisions for the stability of investment contracts, and some 
countries even have a stability guarantee included in their constitution.56 

51 Wälde and N’Di, supra note 7 at 230.
52 This hypothesis suggests that investors will be attracted to countries with lower environ-

mental standards, potentially also causing industrial N ight from developed (higher standard) 
countries and a subsequent ‘race-to-the-bottom.’ For an excellent overview of the debates 
surrounding this hypothesis, see the special issue of Global Environmental Politics, vol. 2, 
issue 2 (2002). 

53 Otto and Cordes, supra note 8 at IV-49.
54 M.A. Bekhechi, International Investment and Environmental Protection: Notes on the 

Environmental Conditions of Investments in the Oil and Mining Sectors, in International 
Bureau of the Permanent Court of Arbitration, ed., International Investments and Protection 
of the Environment: The Role of Dispute Resolution Mechanisms, papers emanating from 
the second PCA International Law Seminar, 73 at 86 (2001).

55 Verhoosel, supra note 48 at 453–4.
56 Faruque, supra note 42 at 105.
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Although a constitutional guarantee may have some weight, legislative 
promises of stability are generally considered less enforeceable than a con-
tractual clause or a separate stabilization agreement. Nevertheless, legisla-
tive promises could still be taken into consideration by an arbitral tribunal.57 
Algeria’s Mining Act of 2001 is one example of a national law that makes 
speci5 c reference to the stability of environmental regulations.58 Article 84 
sets out that a mining lease is to be accompanied by a mining agreement, 
which should be concluded by the state and the investor, and

[t]he mining agreement, after its effectiveness, cannot be modi5 ed but by the writ-
ten consent of parties. This amendment will be formalised by a rider approved by 
decree on proposal of the Minister in charge of mines. The mining agreement spe-
ci5 es the obligations and rights of the parties in relation with the legal, 5 nancial, 
5 scal, social and environmental conditions applying to exploitation during its term. 
It guarantees to the mining claim holder the stability of these conditions during the 
whole term of the claim according to this law provision.

The Mining Act thus commits the government to stabilize all mining agree-
ments, which may also themselves contain stabilization clauses.

B. Stabilization Clause within the Investment Contract

Contractual stabilization clauses59 were reported to have diminished in 
scope and frequency in the 1970s, but they now appear to be re-emerging in 
even more extensive forms than were previously observed.60 Traditionally, 
there were three main ways in which stabilization clauses were formulated 
in investment contracts.61 The 5 rst option was to prohibit the enactment of 
any legislation that would adversely affect the investor’s rights. This type 
of clause could even include the prohibition of nationalization. The second 
type of clause provided that, in the event of an inconsistency between any 
legislation enacted in the future and the contract, the latter would prevail. 
This type of clause could also be extended to ensure that any adverse effects 
of legislation would be avoided, even in the absence of an inconsistency. 
Finally, the third type of clause incorporated the host country’s law and 
froze it at a speci5 c date, thus ensuring that legislative changes would not 

57 Wälde and N’Di, supra note 7 at 240.
58 Mining Act of the People’s Democratic Republic of Algeria, Law no. 01–10 (2001).
59 It should be noted that there is an important distinction to be made between stabiliza-

tion clauses and so-called ‘intangibility clauses.’ In the latter case, administrative interference 
is removed (that is, the government cannot modify or terminate the contract unilaterally). In 
the case of the former, it is legislative interference that is controlled. See B. Montembault, The 
Stabilisation of State Contracts Using the Example of Oil Contracts: A Return of the Gods of 
Olympia? 6 Int’l Bus. L.J. 593 (2003).

60 Wälde and N’Di, supra note 7 at 218.
61 Peter, supra note 22 at 215–17.
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apply to the investment. These three formulations have been collectively 
referred to as stabilization clauses stricto sensu.62

Stabilization clauses stricto sensu are still employed in modern agree-
ments, however, new stabilization clauses, which are essentially a hybrid 
of ‘freezing’ with re-negotiation, have also emerged. Such clauses aim to 
restore the economic equilibrium of the contract in the event of legislative 
change and have thus been termed ‘economic stabilization clauses.’63 The 
following clause in a Ghanaian mining lease illustrates this concept:

The Parties acknowledge and agree that this Agreement was made on the basis of 
the laws and conditions prevailing at the date of the effective conclusion of the nego-
tiation of this Agreement and accordingly, if thereafter, new laws and conditions 
come into existence which unfairly affect the interest of either party to this agree-
ment, then the party so unfairly affected shall be entitled to request a re-negotiation 
and the parties shall thereupon re-negotiate. The parties hereby undertake and 
covenant with each other to make every effort to agree, co-operate, and negotiate 
and to take such action as may be necessary to remove the causes of unfairness or 
disputes.64

Since this type of clause does not seek to completely prevent the devel-
opment or application of new legislation to the investment and favours 
re-negotiation over arbitration (although arbitration is not precluded if 
the parties cannot come to an agreement), it is more compatible with the 
notion of state sovereignty and is likely to be preferable to host govern-
ments.65 However, restoring the economic equilibrium of the contract 
following a legislative change may still have signi5 cant implications for the 
state in terms of compensation or concessions to be made in other areas. 
Furthermore, determining what the economic impact of the regulation is 
and, therefore, how the investor should be compensated may be complex, 
making re-negotiation dif5 cult.

C. Stabilization of the Entire Investment Contract

The strength of a mineral contract depends both on the type of legal system 
in the country and the nature of the act approving the agreement.66 There 
are three main ways by which mineral contracts are generally approved: by 
an act of Parliament; by a decree of the executive or the minister respon-
sible for mines; or by the signature of the minister of mines. A mining 

62 Faruque, supra note 35 at 319; and Montembault, supra note 59 at 600.
63 Faruque, supra note 35 at 321.
64 Article 35(d) of the Mining Lease signed between the Government of the Republic of 

Ghana and Bogoso Gold Limited, 29 June 2001, Golden Star Resources Limited Form 8-K 
Filed for Period Beginning 25 October 2001 (available at <www.edgar-online.com>). 

65 Sornarajah, supra note 15 at 408–9; and Faruque, supra note 35 at 321.
66 Barberis, supra note 29 at 41–3.
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agreement enacted by Parliament provides the most protection to investors 
as it can effectively stabilize the investment contract, perhaps even against 
subsequent parliamentary actions. This is particularly the case in civil law 
systems because speci5 c laws supersede general laws, and contracts are 
deemed lex specialis.67

Indonesia is an example of a country that passes mineral contracts 
through Parliament. Mineral investment in Indonesia is organized under 
a contract-of-work (COW) system.68 A COW speci5 es land rents, royalties, 
and other payments to be made by the investor to the government. In add-
ition, it describes the environmental obligations of the investor, although 
these are, for the most part, general statements that ‘lack the speci5 city 
required to allow effective inspection and enforcement of their terms.’69

Once approved by Parliament, a COW has the status of law in Indonesia70 
and, therefore, ‘provides the foreign investor with stable investment condi-
tions since future legislation or changes in Government policy do not affect 
the COW.’71 This was a key aspect of a dispute between a number of mining 
companies and the government of Indonesia following the introduction of a 
forestry law (Law No. 1999/41) after the fall of the Suharto regime. The law 
banned open-pit mining in areas that were classi5 ed as ‘protection’ forests. 
However, a large number of investors had COWs covering such areas of 
forest, and several of them reportedly threatened the Indonesian govern-
ment with international arbitration and claims of up to US $31 billion in 
compensation.72

It is unlikely that the investors would have been able to take a claim very 
far under a BIT or regional investment agreement,73 and, therefore, their 
best recourse would have been to claim breach of contract, based on the 
argument that COWs are stabilized. This remains only a conjecture, how-
ever, as the dispute was never submitted to arbitration. The government of 
Indonesia agreed to allow a certain number of companies to proceed with 
their investments, which resolved the conN ict.74

67 Ibid. at 49.
68 At the time of writing, the Indonesian government was in the process of drafting a new 

mining law, which may radically change, or eliminate entirely, the COW system. 
69 M.S. Hamilton, Mining Environmental Policy: Comparing Indonesia and the USA, at 

38 (2005).
70 Barberis, supra note 29 at 47.
71 Omalu and Zamora, supra note 23 at 18.
72 ‘Indonesian Government Can’t Bury Mining ConN icts,’ Asia Times, 10  January 2004. 

Other analysts have estimated the potential costs and compensation payments closer to US 
$22.8 billion.

73 S.G. Gross, Inordinate Chill: BITS, Non-NAFTA MITS, and Host-State Regulatory 
Freedom: An Indonesian Case Study 24 Mich. J. Int’l L. 893 (2003).

74 For further details on this case, see K. Tienhaara, What You Don’t Know Can Hurt You: 
Investor-State Disputes and the Environment 6 Global Envt’l Pol. 73 (2006); and Gross, supra 
note 73.
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D. Stability Agreements and Contracts Separate 
from the Investment Contract

In what appears to be a growing trend, many governments now offer invest-
ors the option to negotiate agreements separate from the mineral licence 
or investment contract, which ensures stability. Variously termed ‘stability 
agreements,’ ‘development agreements,’ or ‘(legal) stability contracts,’ these 
agreements are referred to in a number of countries’ mineral laws. Many 
of these agreements only stabilize the 5 scal aspects of the investment (that 
is, taxes and royalties), while others stabilize the entire legal framework or 
other speci5 c aspects of it. Several recent laws allow investors to stabilize 
their environmental commitments through such agreements.

For example, in Tanzania, the Mining Act of 1998, which was developed 
in the context of a World Bank-5 nanced sectoral reform project, permits the 
minister of mines to enter into a development agreement with the holder or 
applicant for a mineral right. According to the act, the development agree-
ment may contain provisions binding on the government,

which guarantee the 5 scal stability of a long term mining project, and for that (a) 
purpose, but not otherwise, make special provision for the payment of royalties, 
taxes, fees and other 5 scal imposts;
relating to the circumstances or the manner in which the Minister or the (b) 
Commissioner will exercise any discretion conferred on them by this Act or the 
Regulations;
relating to environmental matters, including in respect of matters which are project (c) 
speci4 c and not covered by regulations of general application, provisions intended 
to de4 ne the scope, and, as may be appropriate in any particular case, limit the 
extent of obligations or liabilities of the holder of a special mining licence;
dealing with the settlement of disputes arising out of or relating to the develop-(d) 
ment agreement, the administration of this Act, or the terms and conditions of 
a special mining licence, including provisions relating to the settlement of any 
such dispute by international arbitration.75 

This provision goes even further than traditional stabilization clauses, actu-
ally permitting the lowering of environmental requirements. According to 
a Tanzanian non-governmental organization (NGO), this provision allows 
the minister to ‘choose to overlook the requirements for the commission and 
submission to him of an [environmental impact assessment] or an [envir-
onmental management plan] for a speci5 c project.’76 Another observer 

75 Mining Act of Tanzania, No. 5 (1998) at Article 10 [emphasis added].
76 T.A. Lissu, Environmental Impact Assessment of Foreign Investment Projects: A Study 

in the Law, Policy and Governmental Decision-Making in Tanzania, Lawyers’ Environmental 
Action Team (1999), <www.leat.or.tz>. 
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describes this clause as a ‘legislative loophole,’ which ‘allows some rules to be 
suspended or modi5 ed in favour of private corporate mining interests.’77

In 2006 Ghana enacted mining legislation that follows the Tanzanian 
model quite closely, which is perhaps not surprising as it is widely recog-
nized that the government was revising the law in an attempt to make the 
country ‘more competitive vis-à-vis other regimes such as that adopted by 
the United Republic of Tanzania’78 and had also received the advice of the 
World Bank (as Tanzania had).79 The main difference with Ghana’s law is 
that the offers to investors are divided into two kinds of agreement: stabil-
ity agreements and development agreements. These agreements are binding 
and are subject to international arbitration. A stability agreement ensures 
that the holder of the mining lease will not, for a period not exceeding 
5 fteen years from the date of the agreement,

be adversely affected by a new enactment, order instrument or other action made 
under a new enactment or changes to an enactment, order, instrument that existed 
at the time of the stability agreement, or other action taken under these that have 
the effect or purport to have the effect of imposing obligations upon the holder or 
applicant of the mining lease.80

According to the minister of lands, forestry, and mines, Dominic Fobih, 
the ‘essence’ of this provision is to ‘protect the holder of a mining lease for 
a period not exceeding 5 fteen years from being adversely affected by future 
changes in laws that result in heavier 5 nancial burdens being imposed on 
the holder.’81 In addition to the stability agreement, an investor may also 
enter into a development agreement if the proposed investment will exceed 
US $500 million. Such an agreement may contain provisions

relating to the mineral right or operations to be conducted under the mining (a) 
lease;
relating to the circumstance or manner in which the Minister will exercise a (b) 
discretion conferred by or under this Act;
on stability terms as provided under section 48;(c) 
relating to environmental issues and obligations of the holder to safeguard the (d) 
environment in accordance with this Act or other enactment; and
dealing with the settlement of disputes.(e) 82 

77 P. Butler, Liberalisation of Investment and the Mining Sector: Analysis of the Content and 
Certain Implications of the Tanzania 1998 Mining Act, in B. Campbell, ed., Regulating Mining 
in Africa: For Whose Bene5 t? 67 at 74–5 (2004).

78 UNCTAD, Investment Policy Review: Ghana, Doc. UNCTAD/ITE/IPC/Misc.14/Rev.1, 
at 42 (2003). 

79 World Bank/International Finance Corporation (IFC), Mining Reform and the World 
Bank: Providing a Policy Framework for Development, at 13 (2003).

80 Minerals and Mining Act of Ghana, Act No. 703 (2006) at s. 48a.
81 Memorandum to the Draft Minerals and Mining Bill, 17 May 2005.
82 Minerals and Mining Act of Ghana, supra note 80 at s. 49 [emphasis added].
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The former minister of mines in Ghana has stated that ‘[s]uch agreements 
are mutually bene5 cial to investors and government as they enable both par-
ties to negotiate and agree on speci5 ed commitments and expectations.’83 
The Ghana National Coalition on Mining (a group of organizations, com-
munities, and individuals) is not convinced of this argument and strongly 
opposed the inclusion of stability or development agreements in the new 
law.84

The next step for Ghana is to develop a model stability agreement. The 
United Nations Conference on Trade and Development (UNCTAD) has 
recommended that this model be drafted in close consultation with indus-
try and Parliament and suggests that the stability agreements of Chile and 
Peru would provide useful models.85 In Chile, stability contracts include 
stabilization of the legal, regulatory, and policy regime in addition to 5 s-
cal and other incentives.86 In Peru, the legal stability agreements are valid 
for ten years and are offered in a wide variety of sectors with variations in 
the terms of the agreement by sector. According to an UNCTAD report, 
the mining, power, hydrocarbon, and infrastructure sectors have the most 
favourable arrangements.87

Columbia also provides for legal stability contracts but takes a different 
approach than Chile or Peru. Direct investments in certain sectors (includ-
ing mining), which exceed about US $1.2 million, can obtain contractual 
protection from adverse changes in national legislation.88 The contract can 
have a term of three to twenty years, subject to negotiation. While in Chile 
and Peru, stability agreements can only cover a predetermined list of areas 
and there is no option for negotiation of the scope of the terms, in Colombia, 
the government has adopted a positive list approach, which means that they 
may agree to stabilize any regulation, unless expressly excluded by law. An 
UNCTAD report rightly points out that this approach will encourage invest-
ors to maximize the regulations that will be covered by the contracts.89 The 
report also suggests that this approach may foster disputes and that the 
‘scope for future litigation could be immense.’90

83 Speech by Cecilia Bannerman, Ghana’s former minister of mines, at the Conference 
of Montreal’s CIDA/IDRC International Forum Bringing the Best of the Private Sector to 
Development, 7 June 2004, <www.idrc.ca/en/ev-61467–201–1-DO_TOPIC.html>.

84 Memorandum on the Minerals and Mining Bill 2005, submitted by the National Coalition 
on Mining to the Select Parliamentary Committee on Mines and Minerals, 8 June 2005.

85 UNCTAD/Japan Bank for International Cooperation, Blue Book on Best Practice in 
Investment Promotion and Facilitation: Ghana, at 21 (2006).

86 UNCTAD, Investment Policy Review: Colombia, at 26 (2006).
87 UNCTAD, Blue Book on Best Practice, supra note 85 at 18.
88 UNCTAD, Investment Policy Review: Colombia, supra note 86 at 25.
89 Ibid. at 27.
90 Ibid.
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4. The Validity and Effect of Stabilization Clauses and Agreements
There has been a long and divisive debate in academia about the validity of 
stabilization clauses, which has been largely drawn along ideological lines. 
While it is certainly important to acknowledge this division, from a prac-
tical perspective one must also examine the effect that a stabilization clause 
or agreement will have if it is deemed to be valid by an arbitral tribunal.

A. Validity

In examining the validity of stabilization techniques, there would appear 
to be three main positions taken by legal experts: the acceptance of stabil-
ization clauses and contracts as being valid, the dismissal of stabilization 
clauses as being invalid, and the ‘middle ground’ view, which accepts the 
validity of stabilization clauses but denies them full effect (discussed in the 
following section).

Those that uphold the validity of stabilization clauses, on the one hand, 
emphasize the principle of sanctity of contract and argue that if a state can 
bind itself by a treaty with another state, then it may also bind itself by a 
contract.91 Furthermore, they claim that the inclusion of certain clauses in a 
contract (particularly stabilization and arbitration clauses) has the effect of 
‘internationalizing’ the contract. According to this theory, if the contract is 
internationalized then the obligations within it reside in an external system, 
which has been called the transnational law of business, general principles 
of law, or lex mercatoria.92

Those that deny the validity of stabilization clauses, on the other hand, 
generally focus on the principle of state sovereignty and the succession of 
laws principle.93 They disagree with both the notion that a foreign invest-
ment contract can be equated with an inter-state treaty (as foreign investors 
do not have international legal personality) and the idea that state obliga-
tions rest in some ‘external’ system rather than in national law. It has even 
been suggested by one author that the theory of internationalization of con-
tracts was only developed in order to give validity to stabilization clauses.94 
Furthermore, in the case of contracts in the natural resource sector, there 
is perhaps even more reason to doubt the validity of stabilization clauses, 

91 See E. Paasivirta, Internationalization and Stabilization of Contracts versus State 
Sovereignty 60 Brit. Y.B. Int’l L. 315 (1989).

92 UNCTAD, Issues in International Investment Agreements, supra note 6 at 6.
93 The succession of laws principle provides that the ‘legislative capacity of lawmakers can-

not be bound, nor can the executive/public powers of the government be fettered by a contract 
with a private individual or corporation, i.e. no parliament can bind its successor through a 
contractual mechanism.’ Otto and Cordes, supra note 8 at IV-22. 

94 Sornarajah, supra note 15 at 408.
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given the importance of the doctrine of permanent sovereignty over natural 
resources.95

Despite the seemingly intractable academic debate on this issue, tribunals 
have frequently af5 rmed the validity of stabilization clauses.96 Furthermore, 
notwithstanding the support for the principle of permanent sovereignty 
over natural resources, states continue to include commitments to stability 
in their national legislation and their state contracts. Given these realities, 
the critical issue would appear to be the extent of the effect of a promise of 
stability.

B. Effect

Most observers now adopt a middle ground on the validity of stabilization 
clauses, concluding that while they are not completely meaningless they are 
unlikely to have their intended effect of prohibiting any state interference 
in an investment.97 Those adopting this position focus on the effect of the 
existence of a commitment to stability, which will be determined by several 
factors. First, the form of the commitment (that is, contractual clause versus 
national legislation) and its scope (all inclusive versus restricted) will affect 
the strength of the commitment and determine its application. Second, the 
applicable law of the contract will have an affect. If the contract is governed 
by national law, then ‘constitutional and legal constraints on the contractual 
capacity of that state’ may limit or negate the effect of a stabilization clause, 
whereas if international law was chosen as the applicable law of the contract 
‘the stability of the contract would appear to be enhanced.’98 However, even 
when international law is the applicable law, it will not provide a complete 
guarantee of contractual stability since it is recognized in international law 
that the state has the right to interfere in a contract when its vital interests 
are at stake.99

If a tribunal 5 nds that a government has breached a promise of stability, 
what is the likely consequence? The most accepted argument appears to be 
that while stabilization clauses cannot stop a government from ‘doing what 
it pleases,’ the investor will be entitled to ‘comprehensive compensation’ 

95 Ibid.
96 Verhoosel, supra note 48 at 456. See also L. Cotula, Stabilisation Clauses and Evolution of 

Environmental Standards in Foreign Investment Contracts, in this volume.
97 Much of the discussion on the effect of stabilization clauses has focused on the issue of 

whether they make nationalization unlawful. This issue will not be discussed in depth in this 
article since my primary interest is in legislative change or government interference in a con-
tract rather than all-out nationalization. For an overview of arbitration cases dealing with 
the issue of nationalization and stabilization, see T. Begic, Applicable Law in International 
Investment Disputes (2005).

98 Faruque, supra note 35 at 333–4.
99 Ibid.
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in the instance of a breach.100 Paul E. Comeaux and N. Stephan Kinsella 
similarly suggest that,

[g]enerally, arbitrators will not order speci5 c performance of a concession agree-
ment, even if it contains a stabilization clause, out of respect for state sovereignty 
and an inability to enforce such an award . . . Instead a state’s violation of a stabiliza-
tion clause is more likely to affect the amount of damages awarded or the certainty 
that damages will be awarded.101

The affect of commitment to stability on the amount of damages awarded 
in the case of a breach has been referred to as a ‘stabilization premium,’ the 
amount of which should be determined based on the ‘legal weight of the sta-
bilization promise.’102

In addition to increasing the likelihood of receiving compensation, and, 
potentially, the amount of compensation, several authors also suggest that 
there is a functional value to stabilization clauses since they can act as a 
‘bargaining chip’ for investors in any re-negotiation of the terms of the con-
tract.103 There is also a potential ‘deterrent effect’ of the stabilization clause, 
which means that governments will be discouraged from breaching these 
clauses as it would ‘undermine the host government’s credibility to under-
take contractual commitments’ and could lead to arbitration before an 
international tribunal, which ‘obviously has a negative impact on the host 
state’s reputation, and may entail huge costs.’104

I V.  EN V I RON M EN TA L P OLIC Y DEV EL OPM EN T

The key problem with state contracts, and investment law in general, is 
the need to balance the legitimate need of the investor for stability with 
the legitimate need of the regulator for N exibility to respond to changing 
values, risks, and circumstances. This is the main theme of the recent dis-
cussions of ‘policy space,’ which have largely focused on development policy 
but are equally applicable to environmental policy. Policy space was the 
focus of the World Investment Report 2003, in which it was argued that for 
developing countries the most important future challenge in international 
investment agreements is to ‘strike a balance’ between trying to increase 
investment N ows through investor protection and trying to preserve policy 
space, noting that while ‘[t]oo much policy space impairs the value of inter-
national obligations,’ conversely, ‘[t]oo stringent obligations overly constrain 

100 Peter, supra note 22 at 227.
101 P.E. Comeaux and N.S. Kinsella, Reducing Political Risk in Developing Countries: 

Bilateral Investment Treaties, Stabilization Clauses, and MIGA and OPIC Investment Insurance, 
15 N.Y.L. Sch. J. Int’l & Comp. L. 1 at 25 (1994).

102 Wälde and N’Di, supra note 7 at 267.
103 Peter, supra note 24 at 228; and Verhoosel, supra note 48 at 456.
104 Faruque, supra note 35 at 335.
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national policy space.’105 The report went on to note that the ‘foundation’ 
of national policy space is the ‘right to regulate, a sovereign prerogative 
that arises out of a State’s control over its own territory and that is a funda-
mental element in the international legal regime of State sovereignty.’106 In 
addition, the South Centre has argued that the concept also composes the 
principles of the right to development and to special and differential treat-
ment for developing countries.107 In 2004 the issue of policy space received 
even more prominence at the eleventh UNCTAD conference, where the São 
Paulo Consensus was adopted, which recognized that

[i]t is for each Government to evaluate the trade-off between the bene5 ts of accept-
ing international rules and commitments and the constraints posed by the loss of 
policy space. It is particularly important for developing countries, bearing in mind 
development goals and objectives, that all countries take into account the need for 
appropriate balance between national policy space and international disciplines 
and commitments.108

The need for N exibility or policy space may be particularly acute in the area 
of environmental policy making. As Konrad von Moltke reasons,

[e]nvironmental management is a dynamic activity, responding to growing know-
ledge concerning the environment and anthropogenic threats to it, as well as to 
changing perceptions concerning the seriousness of these threats . . . An added level 
of complexity derives from the continuous development of technologies designed 
to protect the environment. As these technologies become available, policy must 
adjust to reN ect new capabilities.109

Governments are pressured both from below (from their citizens) and from 
above (from international treaties and the international community) to 
respond to environmental problems, and ‘the presumption of sovereign dis-
cretion in this area is likely to be even stronger than that applied to 5 scal 
regimes.’110 However, especially in developing countries, it is also clear that 
the pace of development of new environmental legislation is much slower 
than the adoption of new policies and laws that aim to liberalize and protect 
foreign investment.111

105 UNCTAD, World Investment Report 2003: FDI Policies for Development: National 
and International Perspectives, at xvii (2003). 

106 Ibid. at 145.
107 South Centre, Operationalizing the Concept of Policy Space in the UNCTAD Eleventh 

Mid-Term Review Context, Doc. SC/GGDP/AN/GEG/1 (2006).
108 Eleventh session of UNCTAD, São Paulo, 13–18 June 2004, Doc. TD/410 (2004).
109 K. von Moltke, International Investment and Sustainability: Options for Regime 

Formation, in K. Gallagher and J. Werksman, eds., supra note 12, 347 at 358 (2002).
110 Otto and Cordes, supra note 8 at V-49.
111 Bekhechi, supra note 54 at 74.
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In the case of the mineral sector, environmental legislation in develop-
ing countries is a relatively recent phenomenon,112 and governments often 
lack the relevant tools and manpower to properly enforce the environmen-
tal regulations that are in place.113 Furthermore, there is no comprehen-
sive international agreement on mining.114 The question then becomes what 
impact foreign investment protection, in this case the promise of stability, 
might have on the development of domestic environmental policy and, by 
extension, on the implementation of any relevant international environmen-
tal agreements that may be developed in the future.

1. The Impact of Stability on Environmental Policy 
Development: Three Scenarios
Three scenarios are possible for the overall impact of stability commitments 
on the development of environmental policy. The 5 rst is that the promise 
of stability may have no, or negligible, impact. This scenario is possible if 
the government was, in any case, not interested in, or capable of, improv-
ing environmental standards for the project or sector that is covered by a 
commitment to stability over the period of stabilization. This is more likely 
to occur if the period of stabilization is very short. It is also possible if the 
government actually does raise standards, but the investor chooses not to 
enforce its rights. Some authors suggest that it is very dif5 cult ‘in the cur-
rent climate’ for investors to ‘rely on legal safeguards negotiated in the past 
to fend off demands for improved environmental protection, especially if 
subsequent environmental regulation does nothing but adopt current inter-
national practices.’115

A second possibility is that stabilization clauses could have a positive 
impact on the development of environmental policy. This scenario is not 
likely with the type of stabilization clauses discussed in this article (unless 
environmental standards in the country were lowered over time). However, 
there is the potential for investment agreements to take on broader policy 
initiatives aimed at sustainable development.116 If investors are really only 
concerned with the predictability of legislation, and not with the strictness 
of it, then they could conceivably agree to stabilize their environmental 
commitments at a higher standard (for example, international best practice) 

112 UNCTAD, Management of Commodity Resources in the Context of Sustainable 
Development: Governance Issues for the Mineral Sector, Doc. UNCTAD/ITCD/COM/3 
(1997).

113 C.B. Onwuekwe, Reconciling the Scramble for Foreign Direct Investments and 
Environmental Prudence: A Developing Country’s Nightmare 7 J. World Inv. & Trade 113 
(2006).

114 M.C.G. Dalupan, Mining and Sustainable Development: Insights from International Law, 
in Bastida, Wälde, and Warden-Fernández, eds., supra note 11, 149 (2005).

115 Wälde and G. N’Di, supra note 7 at 231. 
116 L. Zarsky, From Regulatory Chill to Deepfreeze? 6 Int’l Envtl Agreements: Pol., L. & 

Economics 395 (2006).
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from the beginning of the contract. Governments could also attach compre-
hensive environmental management plans to state contracts, outlining the 
measures that the government intends to pursue in a given period of time, 
thus allowing investors to plan and assess their costs and risks for at least 
this period.117

The 5 nal possibility is that stabilization clauses and agreements could 
have a negative impact on environmental policy development. Developing 
countries with scarce resources are unlikely to have the funds available to 
compensate investors for disruptions to the economic equilibrium of state 
contracts. If a government changes the environmental regulatory framework 
of an investment, despite the existence of a stabilization clause and with-
out offering satisfactory compensation, then the conN ict could be elevated 
to formal dispute settlement. The issue of how an international arbitral 
tribunal might deal with such a dispute is covered quite extensively in the 
article by Lorenzo Cotula elsewhere in this volume.118 Thus, instead of 
delving into the case law on stabilization, the next section will examine 
the negative impacts that stabilization clauses and agreements can have on 
environmental policy development in the absence of a formal dispute.

2. Negative Impacts of Stability in the Absence of a Formal Dispute
While most research on the relationship between investment law and envir-
onmental law and policy focuses on disputes that are resolved in inter-
national arbitration, many conN icts between investors and states will likely 
never reach this stage. Arbitration is a high-risk, high-cost option for both 
governments and investors.119 Furthermore, states are concerned with the 
effect that formal disputes may have on their reputation as investor-friendly 
hosts. Although formal dispute settlement is certainly not a desirable out-
come, it does at least indicate a willingness on the part of a government to 
defend the regulation in question. Furthermore, while the concern over tri-
bunal decisions made in several investment-environment cases is merited, 
given the weak bargaining position of many states, negotiated outcomes 
may be just as bad, or worse, from an environmental policy perspective.

In this section, it will be argued that, even in the absence of a formal 
dispute, the promise of stability may slow or stall environmental policy 
development (the maintenance of the status quo); reduce the coherence, 

117 Verhoosel, supra note 48 at 478–9.
118 L. Cotula, Stabilisation Clauses and Evolution of Environmental Standards in Foreign 

Investment Contracts, in this volume.
119 According to UNCTAD, countries can expect an average tribunal to cost US $400,000 

or more, in addition to the US $1–2 million in legal fees. This is not counting the damages 
that may be awarded to the claimant if he is successful. UNCTAD, Investor-State Disputes 
and Policy Implications, Ninth Session of the Commission on Investment, Technology and 
Related Financial Issues, Doc. TD/B/COM.2/62 (2005) at 7.
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effectiveness, or ef5 ciency of policies that are developed; and lead to a loss 
of democratic accountability in the policy development process.

A. Maintenance of the Status Quo

The ultimate aim of stability is the maintenance of the status quo. It is 
generally unlikely that stabilization clauses or agreements would result in 
‘regulatory rollback,’120 although the Tanzanian mining law described earl-
ier does cause some concern in this respect.121 However, the maintenance of 
the status quo in environmental policy is by no means a desirable outcome, 
particularly in the developing world: ‘If the status quo is as stringent as envir-
onmental regulations are going to get, then the effect will be an entrench-
ment of poor quality regulations, and the entrenchment of differences in the 
stringency of those regulations between rich and poor countries.’122 This 
entrenchment has been alternatively described as the ‘stuck at the bottom’ 
effect123 or the ‘stuck in the mud’ phenomenon.124

The theory of ‘regulatory chill’ (which 5 rst emerged in the context of the 
‘pollution haven’ debate)125 would suggest that regulators fear raising envir-
onmental standards beyond the status quo because they believe it might deter 
new investment or cause industrial N ight.126 The existence of stabilization 
clauses and agreements adds a new dimension to this theory since govern-
ments also fear breaching contractual commitments. This is the ‘deterrent 
effect’ of stabilization clauses, which is mentioned earlier. Governments are 
deterred, 5 rst of all, because a breach of a stabilization clause might have a 
negative effect on their reputation among foreign investors:

The host State’s compliance with contractual commitments can increase its reputa-
tion as a credible and reliable partner in long term investment. On the other hand, a 
breach of contractual commitment may bring a reputational cost for the host state 
in future dealings, not only with companies aggrieved by a breach of promise but 
also in dealings with all other companies that are aware of the breach.127

120 E. Neumayer, Greening Trade and Investment: Environmental Protection without 
Protectionism, at 80 (2001).

121 See text accompanying notes 75–7.
122 J. Clapp, What the Pollution Havens Debate Overlooks 2 Global Envt’l Pol. 11 at 17 

(2002). 
123 G. Porter, Trade Competition and Pollution Standards: ‘Race to the Bottom’ or ‘Stuck at 

the Bottom’? 8 J. Envt. & Dev. 133 (1999).
124 L. Zarsky, Stuck in the Mud? Nation-States, Globalization and the Environment, 

Organisation for Economic Co-operation and Development (OECD) Economics Division 
Globalisation and Environment Study (1997). 

125 See special issue of Global Environmental Politics, supra note 52.
126 J. Clapp and P. Dauvergne, Paths to a Green World: The Political Economy of the 

Global Environment, at 169 (2005).
127 Faruque, supra note 42 at 94.
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In addition, a government might fear breaching a contract if the investor 
threatens to utilize its access to international arbitration. Several obser-
vers have expressed concern that arbitration may be used as ‘an offensive 
weapon to harass or intimidate.’128 Although threats of investment arbitra-
tion have occurred in developed states such as Canada,129 such threats are 
likely to be a much greater problem in developing countries since ‘[t]here is, 
of course, bound to be an inverse relationship between the degree of experi-
ence and human and 5 nancial resources available [in the host country], on 
the one hand, and the [host state’s] willingness to engage in litigation, on the 
other.’130

This deterrent effect, which leads to regulatory chill, may very well be 
a major reason why investors seek promises of stabilization. It is an open 
question whether ‘foreign investors really believe or reasonably expect that 
regulatory regimes will not be modi5 ed over time’ or, instead, whether per-
haps they ‘reasonably anticipate changes and only hope for few or minor 
changes—the chilling effect motivation?’131 On the other end of the spec-
trum, governments arguably might use the existence of contractual com-
mitments as an excuse to maintain the status quo in environmental policy. 
The idea of ‘political cover’ can be understood as a means for a government 
to avoid domestic backlash for a failure to act or for an unpopular policy 
decision by using an ‘our hands are tied’ argument.132 The existence of a sta-
bility promise in a state contract with binding arbitration clauses could be 
used quite effectively in this way, particularly if a previous government was 
responsible for the negotiation and signing of the contract.

Discerning when a government is being genuinely constrained by a con-
tractual commitment (regulatory chill) and when it is, instead, using this 
commitment as a convenient defence for a politically unpalatable position 
(political cover) is dif5 cult in practice. For example, in the Indonesian 
case mentioned earlier,133 one could interpret the government decision to 
allow open-pit mining to proceed in protected forests, despite the ban on 
such activities, as either evidence that the threat of arbitration has induced 
a regulatory chill or that the contractual commitments and the threat of 

128 Otto and Cordes, supra note 8 at V-34; see also L.E. Peterson, All Roads Lead Out of 
Rome: Divergent Paths of Dispute Settlement in Bilateral Investment Treaties, in L. Zarsky, 
ed., International Investment for Sustainable Development: Balancing Rights and Rewards, 
123–49 (2004).

129 D. Schneiderman, Investment Rules and the Rule of Law 8(4) Constellations 521 at 524 
(2001).

130 C.P.R. Romano, International Justice and Developing Countries: A Qualitative Analysis 
1 Law & Practice Int’l Courts & Tribunals 539 at 552 (2002).

131 Otto and Cordes, supra note 8 at V-48. 
132 This conception of political cover is based on T.L. Allee and P.K. Huth, Legitimizing 

Dispute Settlement: International Legal Rulings as Domestic Political Cover 100 Am. Pol. Sci. 
Rev. 219 at 219 (2006).

133 See text accompanying notes 68–74.
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arbitration have been used as political cover, deN ecting some of the political 
backlash that nevertheless ensued. In either case, the end result remains 
negative from the perspective of environmental policy development.

Finally, it is also important to consider the internal political struggles 
within a government. Promises of stability are not likely to be negotiated by 
the ministries/agencies that make the social and environmental policies that 
are affected by them. While environmental ministries/agencies may seek to 
be progressive in policy development, it may be in the interests of the min-
istries that negotiate state contracts (mining, economic, foreign, and so on) 
to ensure the maintenance of the status quo. Ministries involved in invest-
ment and economic development are likely to hold a stronger position in 
the government hierarchy than environmental ones, and the development 
of binding stabilization clauses may serve to reinforce or even exacerbate 
these power structures.134

B. Reduced Policy Coherence, Effectiveness, and Ef4 ciency

One could argue in opposition to the earlier discussion on the maintenance 
of the status quo that stabilization clauses are only applicable to individual 
projects for limited periods of time and therefore do not cause a general 
‘chill’ in environmental regulation. However, the limited nature of stabiliza-
tion clauses actually creates further problems in terms of policy coherence. 
If each investment contract freezes the environmental legislation for one 
project at a given time, then it is possible for different projects in the same 
sector to be governed by completely different sets of rules. Furthermore, 
domestic investors are unlikely to be offered the stability that covers foreign 
investments and will therefore also be covered by a separate set of rules:

Stabilization clauses that attempt to immunize the contract from normal operation 
of the succession of laws principle raise serious practical and legal problems for 
host countries. If this limit on legislative discretion is effectively secured, ten or 
even thirty years later the project may operate under a legal regime very differ-
ent from that governing all other economic activities. Moreover, different mining 
projects may operate under different investment terms. From political, economic, 
administrative and legal perspectives the acceptability of this result is problematic. 
The concern is likely to be even greater when contracts freeze preferential terms 
not available to local investors. This would reintroduce a new form of legal and 
economic enclave and the dangers envisaged by bargaining theorists.135

In terms of environmental management, this kind of regulatory incoher-
ence would result in an increased strain on the already limited resources 

134 This analysis draws on the ideas in R. Brewster, Rule-Based Dispute Resolution in 
International Trade Law 92 Va. L. Rev. 251 at 287 (2006).

135 Otto and Cordes, supra note 8 at V-23.
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that developing countries have to devote to monitoring and enforcement 
activities.

In addition to being con5 ned to speci5 c projects for set periods of time, 
stability may also be restricted to only certain types of legislation. While the 
regulatory chill hypothesis suggests that environmental policy development 
may slow down or stall, if a stabilization clause is restricted in its applica-
tion the potential impact may be subtler, affecting only the options available 
to governments in the development of policy. In other words, stabilization 
clauses and agreements may limit the number of tools in the ‘policy tool-
box.’ For example, as already mentioned, stability of the 5 scal regime might 
preclude the use of a market mechanism to tackle environmental pollution:

A particular feature of those environmental levies and charges is that they are 
changed regularly, adapting to constantly changing environmental and economic 
conditions. Hence, a conN ict between domestic environmental tax regimes and 
investment stability will predictably emerge in those countries pursuing sustainable 
policies.136

If stabilization clauses limit the range of instruments available to regu-
lators, then this may in turn result in a reduction of the effectiveness or 
ef5 ciency of the policies produced.

C. Loss of Democratic Accountability

Transparency, access to information, and public participation are import-
ant elements of both the concept of sustainable development and the ‘good 
governance’ agenda.137 Ironically, while transparency (on the part of 
governments) is also touted as a key ingredient of a ‘friendly’ investment 
climate, the negotiation of state contracts with investors remains a remark-
ably secretive affair in most countries. In many cases, contracts are negoti-
ated and signed without the involvement of Parliament or the disclosure of 

136 Verhoosel, supra note 48 at 457.
137 For example, see the de5 nitions of good governance from the OECD, <www.oecd.org/

document/32/0,2340,en_2649_34143_1814560_1_1_1_37405,00.html>; the United Nations 
Development Programme, <http://mirror.undp.org/magnet/policy/chapter1.htm>; the 
UN Of5 ce of the High Commissioner for Human Rights, <www.unhchr.ch/development/
governance-01.html>; the Asian Development Bank, <www.adb.org/Governance/default.
asp>; the Australian Parliament, <www.aph.gov.au/library/pubs/rn/2001–02/02RN11.htm>; 
and the Canadian International Development Agency, <www.acdi-cida.gc.ca/CIDAWEB/acdi-
cida.nsf/En/REN-218124821-P93#sec8>. See also the Convention on Access to Information, 
Public Participation in Decision-Making and Access to Justice in Environmental Matters, 
25 June 1998, 38 I.L.M. 517 (1999); the Rio Declaration on Environment and Development, 
13 June 1992, 31 I.L.M. 874 (1992), Principle 10; Agenda 21, 13 June 1992, UN Doc. A/CONF. 
151/26 (1992); and the Political Declaration and Johannesburg Plan of Implementation, in 
Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 
26 August–4 September 2002, UN Doc. A/CONF.199/20 (2002).
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the agreement to the public. Where Parliaments are involved in the process, it 
is often a matter of ‘rubber-stamping’ rather than genuine participation.138

In addition to being negotiated in fundamentally undemocratic ways, 
state contracts also give governments a way to avoid political backlash to 
unpopular decisions. The ability of governments to utilize the contractual 
commitments as political cover, which is enhanced when the details of con-
tractual commitments are not publicly disclosed from the outset, arguably 
reduces the democratic accountability of government decisions. It can be 
concluded, therefore, that the inclusion of stabilization clauses in contracts 
that are not transparent leads to a loss of democratic accountability in the 
environmental policy-making process:

Without public scrutiny of foreign investment contracts, it is impossible for citizens 
to judge whether or not their elected governments are acting in their best interests 
and effectively pursuing or meeting public policy goals. It is also impossible for 
them properly to hold their governments to account for consequences of foreign 
direct investment.139

Inter-state investment agreements are public documents, and, increasingly, 
international arbitration institutions are acknowledging the necessity of 
transparency in investor-state proceedings. Arguably, the public interest in 
state contracts is as high, if not higher, than in inter-state agreements and 
investor-state disputes. While, in recent years, there have been several inter-
national efforts aimed at increasing transparency in the natural resources 
sector (for example, Publish What You Pay and the Extractive Industries 
Transparency Initiative), the focus has primarily been on the issue of royal-
ties and the management of public revenues derived from the sector rather 
than on the overall transparency of contractual commitments made by 
governments.140

V. CONCLUSIONS A N D R ECOMM EN DAT IONS

In this article it has been argued that unilateral commitments to investment 
protection may equal, or even surpass, those commitments made in inter-
national treaties, which have as of late been put in the spotlight. In particu-
lar, it focused on the promise of stability in the domestic legal framework. 
Through a survey of recent mineral laws and contracts, it has been demon-
strated that, increasingly, developing countries are providing general and 
speci5 c commitments to stability, which cover environmental regulation. 

138 IIED brie5 ng paper, supra note 5 at 3.
139 Ibid.
140 For information on Publish What You Pay, see <www.publishwhatyoupay.org/english/> 

and on the  Extractive Industries Transparency Initiative, see <www.eitransparency.org/>.
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The validity and effect of these commitments continue to be debated, but 
a consensus appears to have formed on the requirement for comprehensive 
compensation in the event of a breach.

There is the potential for commitments to stability, if properly formu-
lated, to have negligible, or even positive, impacts on environmental policy 
development. However, the clauses and agreements reviewed in this article 
indicate that many existing commitments are instead likely to be restrict-
ive. Whether stabilization clauses and agreements result in regulatory chill, 
are used as political cover, or reduce policy coherence, ef5 ciency, and 
effectiveness, they are likely to have signi5 cant negative implications for the 
evolution of environmental policy in developing countries. Furthermore, 
commitments to stability, which are often unknown to the general public 
due to the lack of transparency in the negotiation of state contracts, can 
reduce democratic accountability in the environmental policy-making 
process.

ConN icts over contractual breaches may damage a host country’s repu-
tation for investor ‘friendliness’ and can also result in costly investor-state 
disputes, which developing countries can ill afford. It would appear, then, 
that developing countries are ‘caught between a rock and a hard place.’ On 
the one hand, through the progressive development of international envir-
onmental law and through development assistance projects, they are being 
asked to ‘catch up’ with the environmental standards of the developed world. 
On the other hand, they are expected to be ‘stable’ and ‘predictable’ in order 
to attract much-needed foreign investment in the face of ever-increasing 
environmental awareness and continuously evolving technologies.

Given the fact that in many developing countries environmental regula-
tion of foreign investment is minimal to begin with, agreeing to general or 
speci5 c commitments to stability of the environmental regulatory frame-
work could lock the country into deteriorating environmental conditions. 
If a developing country is determined to adopt stability commitments, then 
it should, at the very least, frame the clause or agreement in such a way 
as to favour renegotiation rather than arbitration. Furthermore, it would 
be more sensible to stabilize environmental commitments for investors at 
stricter (international best practice) standards than to stabilize more lenient 
domestic standards.

Stabilization clauses and agreements covering environmental require-
ments constitute an emerging and complex issue in international investment 
law, which to date has largely escaped scrutiny. Many of the developments 
in this area are very recent and their direction and implications are vastly 
under researched. This article has been a 5 rst attempt to shed some light 
on the ‘state of the art’ in this emerging area of investment law in at least 
one environmentally sensitive sector. Further research is required on 
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commitments to stability, particularly in other environmentally relevant 
sectors. Unfortunately, such research will be greatly complicated by the lack 
of access to information concerning state contracts. The con5 dentiality of 
state contracts is not justi5 able, and greater transparency and public debate 
over stabilization commitments should be considered a part of the broader 
push for greater public transparency, democracy, and good governance.
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