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Humanity, Law, Force 
 
 

1. Administration, Constitutionalism, Legitimacy, Humanity.  
 
 

Taking my cue from the first of the workshop themes (and the questions asked 
in the position paper), I want to think about the relationship between 
humanitarianism, hegemony and (rule of) law. Some of this will draw on work I 
did early in the century (and am now revisiting) on the great powers in 
international law. In this context, it m macy, force and authority - in any respects – 
novel? This will return us to problems of legitimacy and hegemony at earlier 
moments of post-war reconstruction (Vienna 1815 and the Newfoundland Coast in 
1941). Work by Ian Clark, E.H. Carr and others should prove instructive.  
 

A second question might revolve around the job “humanity” does in all of 
this. What might it mean (for law or for legitimacy) to act in the name of humanity 
when using violence (one of the great social evils) to prevent or abate great social 
evil? How has the invention of “humanity” (by Raymond Poincarē, the French 
President, in his opening address at the Versailles Peace Conference), made a 
difference? And here, the relationship (maybe even a dialectical one) between the 
legitimation (of empire) and the legitimacy (of law) is likely to be illustrative.  
 

I wish to begin, though, by assessing some recent efforts to rethink the 
relationship between Security Council action and the rule of law.  

E H Carr said:  

“When modern writers on international politics find the highest moral good 
in the rule of law, we are equally entitled to ask, What law? And Whose law? 
The law is not an abstraction. It cannot be understood independently of the 
political foundation on which it rests and of the political interests which it 
serves1” 

We know this already. We now seem to be at the stage where there is an effort 
to work out how to understand legitimacy or the rule of law in relation to 
institutions we also know are dominated by coalitions of Great Powers and which 
were established in order that these Powers act decisively and in ways only 
moderately mediated by any concern for lawfulness. So, we find ourselves going 

                                                           
1 E H Carr, The Twenty Years’ Crisis (Palgrave Macmillan 2001) 179. 
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back and forth between knowingness and indignation. It seems possible to say: 
“The Security Council is fatally flawed, dominated by a duplicitous elite and 
subject to a veto that runs against the grain of law altogether” while at the same 
time calling on the Council to intervene in Syria or Libya, or demanding that the 
Council operate in conformity to an existing rule of law.  

 
There seem to be several projects related to this latter demand for normative 

oversight of this apparently “political” organ.  
 

One is the idea of Global Administrative Law where a set of process-norms 
derived from the public law of Western democracies is applied to international 
institutions like the Security Council. So, the thought that there might be a 
separation of powers, or various procedural rules capable of being applied to SC 
decision-making, seems to belong in this genre. In cases such as Kadi and Al Jedda 
we have,  it is argued, and following on from Tadic and Lockerbie, the beginnings 
of a new system (or the fragmentation of an old system) where Council decisions 
become subject to some form of judicial scrutiny: negligible in Lockerbie, weak in 
Tadic, diffident in Al Jedda and intrusive in Kadi.  
 
A second is the idea of constitutionalisation: a project based on the belief that the 
Charter can be read as a founding document from which certain basic rules of 
behavior can be read down. There has been a long-running debate, for example, 
between those we might think of as textualists and others who might be regarded 
as constitutionalists about how to interpret the Council’s powers under, say, Article 
39.  It is sometimes surprising how this disagreement plays out. I asked a group of 
military officers from around the region recently what they thought constituted a 
“threat to the peace”? Every one of them came up with a variation of the 
constitutionalist reading, one that focused on either the practice of the council (a 
sociological version of this) or the existence of constitutional norms directing 
Council action; a “threat to the peace” was aggression or international conflict or 
human rights violation or international terrorism and so on. One of my colleagues 
at the Asia-Pacific Centre for Military Law was in the room and said: “a threat to 
the peace is anything the Council says it is”. This of course is the textualist 
reading. Note that this is not some disagreement between law and politics. 
Textualists focus on the wording of Article 39 but also want to widen the Council’s 
range of authority untrammeled by legal constraints. Constitutionalists want the 
Council to be guided by the principles of the Charter read against the bare legal 
text. 
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A third constraining device revolves around the idea of legitimacy. For a while 
now international lawyers have been wrestling with this as a solution to the 
problems of law and ethics. Ethical imperatives push lawyers in one direction, 
legal rules in the other. Legitimacy seems to promise some in-between-point where 
ethics and law are in happy balance or harmony. So, interventions can be described 
as illegal - or barely legal - but legitimate. Kosovo is the best example of this 
where a number of international lawyers (Simma, Cassese, Chinkin) recoiled from 
the prospect of simply declaring the intervention illegal and wanted to somehow 
qualify this with the language of legitimacy. International law is, in a way, a retreat 
from ethics so it is impossible and nostalgic to return to the romantic fantasy of 
some transcendental position from which to judge the justness of war. On the other 
hand the legal rules seem unsatisfactory. Legitimacy offers a via media. But what 
might legitimacy mean? It might go to the question of process; for example, an 
illegal act undertaken after a proper process might qualify as more legitimate than 
not.  
 
The interventions in Kosovo and Iraq have been treated quite differently in this 
respect. But I’m not sure that they are so different. They were both unlawful, and 
each followed a long sequence of institutional acts. In each case, the Security 
Council was “seized of the matter”. And this became an argument against legality 
(if the SC was seized then how could it be lawful for NATO or a Coalition of the 
Willing to act unilaterally?) but for legitimacy (at least the SC was seized and the 
action took place in the context of repeated condemnations by the Council). In this 
respect, Kosovo and Iraq might compare favourably to the removal of Arbenz in 
1954 or the German invasion of Poland in 1939. 
 
Legitimacy might refer also to the plausibility of some ethical argument for the 
intervention. And here I turn, as part of these initial remarks, to the question of 
humanitarianism. I will say more later but clearly this is another idea that has the 
potential to shape Security Council action as well as action outside the Council’s 
strict authority. Increasingly, humanitarianism seems to be conditioning or 
qualifying or prompting SC action. Indeed, it is hard to imagine anymore the 
Council acting simply to restore or maintain international peace and security. 
Humanity has usurped security as the dominant metaphor.  So, the responsibility to 
protect and the “protection of civilians” doctrines have become frames for 
understanding or provoking Council action and adding authority and legitimacy to 
that action. Of course, this can work the other way too: the greater the appeal to 
humanitarianism the more likely that any post-intervention chaos will undermine 
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the original claim. There may even be a suspicion that humanitarianism is simply 
empire’s latest trick: “He who invokes humanity cheats”. 2   
 
One final point: the question of what the Council can do has itself gone through 
several phases: there was a constitutional phase in which the question seems to 
have been: can the Council do x? There has always been a pragmatic question: 
should the Council do x?  There used to be an administrative question: can the 
council delegate authority to individual groups of states? There is regularly a 
descriptive issue: what does the council tend to do? Now, we seem to be in a 
slightly unpredictable phase where the question that arises is: “What has the 
Council actually authorized?”. This was the issue in Resolutions 1441 and in 1160 
and in 1973. But how are such resolutions to be interpreted? And I mean this not 
just in the sense of what they mean but also in the sense of what tools one might 
use to work out what they mean.  
 

These may be familiar enough problems but have they, perhaps always been 
familiar? I now want to consider some precursors in the hope of shedding light on 
the current scene.  

 

2. Vienna, 1815. 

 
At the beginning of 1814, the Four Powers (Great Britain, Prussia, Russia 

and Austria) signed a Secret Protocol at Langrés in which they agreed to make all 
the major decisions concerning post-war reconstruction themselves. The Langrés 
Protocol affirmed that the balance of power and not sovereign equality was the 
idea of the time. Article 1 stated that: “…the relations from whence a system of 
real and permanent Balance of Power in Europe is to be derived, shall be regulated 
at the Congress upon the principles determined upon by the Allied Powers 
themselves…” (my italics). And, as Gordon Craig argued, “For all practical 
purposes, Europe meant the four states which were considered…to be Great 
Powers” (G. A. Craig, Europe Since 1815 3rd ed. (1971) at 11).  

 

In Vienna in 1815, we might say then, the great European powers initiated a 
public ordering project that was to culminate a century and half later with the UN 
Charter. The Congress was a response to Napoleonic revolution, conquest and 
                                                           
2 This comes from Carl Schmitt quoting Nietzsche. Carl Schmitt, The Concept of the Political (University of 
Chicago Press, 1996) 54. 
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imperial ambition. It sought to restore Europe to some sort of equilibrium by 
institutionalising the balance of power, partially restoring the sovereignty of 
middle and minor powers and by introducing a novel form of Great Power 
management. This was the essence of the Concert system that was to operate, 
though with diminishing effect, until the Great War.   

The Congress of Vienna, though, is not a particularly celebrated marker in 
the history of international law and the diplomatic system. It seems distinctly pre-
modern in its lack of an institutional architecture, in its failure to create any judicial 
organs, and in its overall lack of solidity. And, of course, it was, famously, “the 
Congress that was not a Congress” (as Talleyrand put it: Palmer, 1977:139). 
Representatives of the smaller powers (principalities, fiefdoms and so on) danced 
and drank through a yearlong social calendar but they did not form themselves into 
a general assembly. There was no legitimation from below. Vienna was 
Dumbarton Oaks (the Four Power meetings in 1945) without its San Francisco (the 
plenary conference to draft the UN Charter). The Great Powers determined the 
future of Europe in secret protocols prior to the Congress and in Metternich’s 
apartment in Vienna. Metternich’s apartment is now situated on the East River.  

Still, there is a number of important respects in which the Congress of 
Vienna and the subsequent concert era foreshadowed 20th Century innovations in 
institution-making. For example, the bureaucratisation of international law began 
here. The Congress was, in effect, two plenary committees and ten sub-committees 
(reporting to the plenary committees on matters such as diplomatic precedence, the 
slave trade and international rivers). The Vienna settlement, too, featured the 
opportunistic concretisation of the victors’ successes in war, the endorsement of 
particular internal government structures (in this case, hereditary rule) and a 
doctrine of mild interventionism (designed to prevent further revolutionary 
outbreaks). Most of all, Vienna brought into being or, at least, juridified, the idea 
of an “international community” acting as the guardian of peace, good government 
and the international rule of law.  

This combination of technocratic, legalistic decision-making (the 
committees, the treaties, the plan for regular congresses) and political decision (the 
tendency to have treaties merely ratify the pre-determinations of the leading states, 
and the willingness of coalitions of these states to engage in extra-legal action 
when constrained by the existing institutional arrangements) was to prove 
archetypal when the great 20th Century institutions were being formed.  

But my interest in the Congress was also an interest in the Holy Alliance, a 
group of states that veered off from the Congress to produce a different sort of 
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hegemony. After 1815, the Eastern Powers (Austria, Prussia and Russia) engaged 
in a regional security effort, disparaged by the other Great Powers of the time, to 
promote a particular conception of international order. This process reached a peak 
at Verona, the fourth of the post-Vienna meetings of the Concert. The Conference 
at Verona, “summoned to decide the fate of two worlds” (the old and the new), 
took place in 1822. The conservative powers (and in the case of the proposed 
intervention in Spain, France as well) proposed to put into effect a theory of 
intervention  whereby constitutional reform and revolution in other states would be 
met with military reaction and reactionary militancy by the Eastern Powers (and, in 
certain circumstances, France). The idea was to insert “a salutary fear into the 
revolutionists of all lands”. This project was to be extended to the Western 
hemisphere, too, where a revolt against Europe had already resulted in the 
appearance of several new nations.  

The early interventions by the Holy Alliance in Sicily and Piedmont 
(unwanted but also unopposed by the United Kingdom) were not to be repeated, 
however. There was a very hostile reaction to Verona on the part of the United 
Kingdom and the United States. Both Wellington and Canning reiterated the 
British opposition to meddling in the internal affairs of sovereign states. The 
problem of Bonapartism was regarded by the British as a problem of territorial 
aggrandisement and not internal revolution. Canning, in particular, was an 
advocate of sovereign equality. “Our business”, he said, “is to preserve the peace 
of the world and therefore the independence of the several nations which compose 
it”. 3  The Americans, meanwhile, responded with the Monroe Doctrine, which 
concluded: “It is impossible that the Allied Powers should extend their political 
system, to any portion of our continent, without endangering our peace and 
happiness”. In the end, the Holy Alliance was short-lived. The constitutionalists of 
South America and Spain could not be pacified and, ultimately, the conservative 
regimes of Europe were, themselves, overthrown by the revolutions of mid-19th 
Century Europe.  

The Holy Alliance, then, is a bit like the NATO action in Kosovo It 
represents, according to this perspective, the fruits of a short-lived confluence of 
ideological affinities (Clinton’s and Blair’s in 1999; Tsar Alexander’s and 
Metternich’s in 1818), a paralysis among potentially obstructive hegemons (China 
and Russia in 1999, France and Britain in 1818) and an idiosyncratic mysticism 
among some of the major players (Tony Blair in 1999 and Tsar Alexander in 
1818). This interventionist effort, embodied in the Holy Alliance, pursued through 
a sequence of meddlings and undone by the anti-interventionist pressures of the 

                                                           
3 To Wellesley, September 16, 1823. In Stapleton’s George Canning and his Times, i. 374. 
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sovereign equality order, might possibly be a template for understanding NATO’s 
intervention in Kosovo. First, in each case Great Power interventionism was 
rationalised from the inside as the logical extension of the already existing 
international order. Second, the intervention, and the system underlying it, was 
viewed, from the outside (by, at least, some important actors) as a defection from 
the old order. Third, among the progenitors of these “new” orders, there was a 
Kantian belief in the link between the internal conditions of states and their 
external behaviour. Fourth, there was a conviction that the moral imperatives of 
action, grounded in some universal normative order, could be sufficient to 
outweigh certain “technical” objections to an interventionist policy.4  

The Eastern Powers argued that the Holy Alliance was a natural 
consequence of the adherence of European powers to the Second Treaty of Paris. 
The pact formed against Napoleon was aimed at destroying the influence of 
revolutionary politics on international relations. The powers of the Holy Alliance 
believed that the logical consequence of this war aim was the future suppression of 
revolutionary practices within domestic contexts. Why fight a future Napoleon on 
the battlefields of Europe when he could be destroyed prior to taking power in one 
of the states of Europe? Thus, the rhetoric arising out of the Holy Alliance was 
designed to mollify the other powers and demonstrate the link between the system 
brought into existence at Vienna and the specific aims of the Alliance itself. This 
relationship between institutional and extra-institutional security continue to be a 
theme in contemporary thinking around intervention. The contemporary version of 
this is the idea that groups of states can “enforce” SC resolutions, for example, or 
intervene in order to make good on the authentic or underlying normative structure 
of the system. 5  I want to suggest that this post-war relationship between 
institutionally-authorised and extra-curricular interventions goes back to 
Newfoundland and the drafting of the Atlantic Charter.    

 

3. Newfoundland 1941 

On Sunday August 3rd, 1941, Winston Churchill boarded a train in London and 
began travelling North. Only a very few people knew of his whereabouts. The 
London Blitz was still in progress thought the Battle of Britain had been won, and 
just over a month previously, Hitler had launched his invasion of Russia (on June 
22nd, the same day as Napoleon’s march on Moscow). These two invasions, we 

                                                           
4 This set of justifications contradict those in the first category. The fact is, though, that both were used in tandem by the Holy Alliance powers in 
1820 and by NATO and its supporters in 1999 and 2000. 
5 These passages draw heavily on my Great Powers and Outlaw States (2004). 
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might, say, established an international system based on condominium in 1815 and 
legal hegemony in 1945.  

In August 1941, though, Churchill had chosen to embark on his daring journey 
across the Atlantic in order to discuss the system of collective security we are 
thinking about this week. I did some research recently on the Atlantic Meeting and 
discovered that Churchill left the UK from a small town at the northernmost tip of 
Scotland called Thurso.6 It also happens to be where I was born and grew up. In 
fact, I could see from my bedroom window the harbour from where Churchill had 
set out to create the United Nations.  Roosevelt had the easier trip up the Eastern 
Seaboard in his yacht, The Potomac. The Atlantic Charter, then, was not drafted in 
the middle of The Atlantic but rather off the coast of North America. In a way, of 
course, this anticipates the arrangement of forces at the UN itself.  

Churchill seems to have written the preliminary draft himself (Grand Alliance, 
386).7 There is a somewhat stronger tone in the original. Churchill, for example, 
speaks of an “effective international organization” while the Charter talks more 
loosely of a general system of security (Principle 8). Even this was accepted only 
reluctantly by Roosevelt. (The Prime Minister’s original is also concerned to 
protect states from “lawless assault” (something missing from the final draft. Also 
missing from the final draft is Churchill’s reference to the need to bring about “a 
fair and equal distribution of essential produce”. That, for obvious reasons, didn’t 
survive American scrutiny. There was also a dispute about free trade and 
protection in relation to this provision.)    

But it was the tension over collective security that was to become a familiar 
aspect of the post-war regime. It is striking, I think, that even Roosevelt was 
unenthusiastic about the prospects of a United Nations. This anticipates decades of 
opposition to the organization culminating in John Bolton’s antipathy and Newt 
Gingrich’s comments in the Republican Commander-in-Chief debate in 2012 that 
he would “take on the United Nations”.   

This relationship between “effective organization” under rule of law and “a 
general system of security” has survived into recent times.  The Holy Alliance, 
Kosovo and Iraq, in a way, each represent this struggle. The UK and US argued in 
the latter pair of cases that they were acting under a general system of security 
because the UNO had proved ineffective. Iraq could be re-read, then not as a 
retreat from law to politics but rather as a continuation of themes present in 1941. 
Indeed, the Churchill/Roosevelt discussions resemble in some ways Tony Blair’s 
                                                           
6 E.g. H. V. Morton, Atlantic Meeting, 1943 Methuen, London  
7 Winston Churchill, The Second World War, Volume III: The Grand Alliance, Cassell, London 1950. 
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meetings with George Bush at the Crawford ranch and at Camp David (though it’s 
hard to imagine Churchill saying of Roosevelt: “The President had immense 
simplicity in how he saw the world. Right or wrong, it led to decisive leadership” 
(Blair, A Journey: 394). 8 

 

4. Humanity and the Rule of Law 

 

This paper has traced two broad themes. The first rotates around the question as 
to how the rule of law might be developed or implemented in such a way as to 
somehow constrain institutionally-authorised intervention (and, in the case of 
legitimacy discourse, permit unauthorised war). The second theme, drawing on this 
latter point, considers the historical antecedents of a contemporary practice of 
going beyond institutional limits altogether in order to promote a general system of 
security or a more substantive conception of the rule of law.  

Let me conclude by sketching some thoughts about the rule of law itself and, in 
particular, the way in which “humanity” might be deployed to support 
interventions under and/or beyond the rule of law. In the abstract, the rule of law, 
for all its virtues in a stable, liberal democracy, is a form of rule that is likely to 
favour entrenched elites over resistance groups, vested interests carrying out lawful 
activity over civil disobedience, official actors over unofficial actors and property 
owners over protestors. In the international system, where the distribution of 
power, goods and advantage is so vastly, indefensibly and asymmetrically skewed, 
where the law is largely written by and on behalf of a powerful minority of states 
and where institutions are funded by, established at the behest or instigation of (or, 
at least, with the tacit approval of) and, often, directed by sovereign elites, it is 
little wonder that the rule of law is regarded either as illusory and distant (in its 
radical guise) or concrete and violent (in its existing instantiation). China Mieville, 
in one of the most important sentences ever written about international law, 
reminds us that the ‘death, destruction, poverty, torture: this is the rule of law’.  

                                                           
8 I will just make three other digressive comments about the Charter. The first is that when it was announced to the 
British people, they were hugely disappointed. There was great anticipation that the meeting had produced an 
agreement that would mean the Americans had entered the war.  The second is that the Atlantic Charter was never 
signed. Approval was sought through an exchange of telegrams (so the the he Congress of Vienna did not meet, and 
the Atlantic Charter was not signed). The third is that perhaps this did amount to a de facto declaration of war. The 
Charter does promise, after all, the defeat of Nazi tyranny at a point when the United States was still “technically 
neutral” (396). 
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But these are not very pervasive images of the rule of law. In fact, they seem 
almost impolite. Indeed, the ideas or rhetoric that energises the field at the moment 
-  and which mobilises some of its practitioners and supporters - is the idea of 
humanity as a way of underpinning a commitment to intervention as a neutral act 
of (rule of) law-enforcement (whether institutional or extra-institutional).  
Certainly, humanity is invoked a great deal in contemporary doctrines (“crimes 
against humanity”, responsibility to protect), in its institutions’ preambular 
statements and in its rhetorical justifications. War and intervention is now justified 
as the work of “humanity” rather than some sectional interest or other.  

But, as Robert Cooper, a former adviser to Tony Blair, said: 

The challenge…is to get used to the idea of double standards. Among 
ourselves, we operate on the basis of laws…But when dealing with more 
old-fashioned kinds of states…we need to revert to the rougher methods of 
an earlier era — force, preemptive attack, deception…9   

If this really is the story of the future, then international lawyers are going to 
have to perform a very delicate series of diplomatic and legal manoeuvres in order 
to steer a course between complicity and effectiveness on one hand, and 
marginalisation and credibility on the other.  

And indeed this manoeuvring is related to a paradox at the heart of humanity’s 
law or law’s humanity:  namely, while its core animating idea is the abolition of all 
distinctions within humanity, some of its most energetic practices are dedicated to 
punishing “inhumane” acts (acts committed by individuals who have lost their 
humanity?) and acting on behalf of humanity against those who are deemed to 
have stepped outside or defied humanity (think of Leon Bourgeois, at the 
Versailles Peace Conference, insisting on “penalties to be imposed for 
disobedience to the common will of civilized nations” (Paris Peace Conference 
1919: 185)).  Its favoured penalties, indeed, often come in the form of extreme 
violence applied to these outsiders (historically, the quartering of pirates, the 
beheading of tyrants; more recently, the hanging of war criminals and the waging 
of “humanitarian wars”). (But this history of violence does not appear to have 
unseated or even qualified humanity’s self-confidence. Speaking very much in this 
vein, Raymond Poincarē, the French President, announced, also at Versailles: 
“Humanity can place confidence in you, because you are not among those who 
have outraged the rights of humanity” (Paris Peace Conference 1919:159)).  
 
                                                           
9 Robert Cooper, ‘The Postmodern State’ in Mark Leonard (ed), Reordering the World: The Long-term Implications 
of September 11th (Foreign Policy Centre 2002). 
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At the same time, the category “enemies of mankind” was revived through the 
idea – first found in the League of Nations – of humanity acting as a unified 
political agent, or concatenation of Great Powers (in the name of the international 
community) against outlaw or aggressor nations. This transformation, disentangled 
by Carr (Carr, 2001) and lamented by Schmitt, transformed war into a form of 
“pest control” (Schmitt, 2003: 123).   

 

Increasingly, then, the policing wars of the contemporary era (whether 
undertaken under SC auspices or not) are regarded as having transcended the 
prohibition against force altogether. Pacifism, sovereignty and humanity are 
conjoined in a legal order dedicated to abolishing wars by fighting them. 
International lawyers meanwhile engage in efforts to restrain force through 
procedure (constitutionalism), promote it through a turn to ethics (legitimacy) or 
justify it in both its institutional and extra-institutional variants as the work of 
humanity.     
 
 
 
 
 
Gerry Simpson, Melbourne, October, 2012. 
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