
 
 
This is the fifth Newsletter produced by the Centre as part of its mission to monitor 
and report on developments in OHS regulation. We welcome readers’ suggestions 
on articles, books and reports that might be included in forthcoming newsletters.  
In July the Centre jointly organised, with the National Occupational Health and 
Safety Commission (NOHSC), a major international conference, Australian OHS 
Regulation for the 21st Century, which was held at the Gold Coast on 21 and 22 July 
2003. Over 300 people attended the conference, and included regulators, employ-
ers, employer associations, trade union officials, OHS professionals, and academ-
ics. Centre members Ms Liz Bluff, Professor Neil Gunningham and Professor Rich-
ard Johnstone gave papers at the conference, which, by all accounts, was extremely success-
ful. Our thanks to NOHSC for their part in the organisation of the conference, and for under-
writing the costs of the conference. Most of the papers given at the conference are published 
as Working Papers on the Centre’s website http://www.ohs.anu.edu.au/publications/index.
html#working, and the powerpoint presentations can be accessed at 
http://www.nohsc.gov.au/NewsAndWhatsNew/UpComingConferences/
AustralianOHSRegulation.asp. 

The Centre has prepared a report for NOHSC, Safe Design and Planning of Construction 
Works, Report on Recommendation 24 of the Final Report of the Royal Commission Into the 
Building and Construction Industry. The report considers the UK experience with the UK Con-
struction (Design and Management) Regulations 1994 (the CDM regulations), discusses the 
merits of this approach and presents some goals for Australian OHS regulation in this area. A 
more detailed analysis is presented in a Centre working paper, Regulating Safe Design and 
Planning of Construction Works - A Review of Strategies for Regulating OHS in the Design 
and Planning of Buildings, Structures and Other Construction Projects, available on the centre 
website at the end of September. The feature article in this newsletter outlines some of the key 
issues in regulating safe design and planning in construction works. 
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 http://www.ohs.anu.edu.au/consortium/index.html at the end of September. 
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 In the last few months, the Centre has produced 9 new working papers: 
 
 
 

Working Paper No 8: Patricia Healy and Neil Gunningham OHS Implications of Agvet 
Chemical Regulation  
http://www.ohs.anu.edu.au/publications/pdf/WP8OHS%20implications%20of%20agvet
%20regulation.pdf 
 
 

     Working Paper No 9: Liz Bluff and Neil Gunningham, Principle, Process, Performance        
     or What? New Approaches to OHS Standards Setting  
     http://www.ohs.anu.edu.au/publications/pdf/WP9.BluffGunn.pdf 
 

 
Working Paper No 10: David Walters, Workplace Arrangements for OHS in the 21st 
Century http://www.ohs.anu.edu.au/publications/pdf/WP10.Walters1.pdf 
 
 
Working paper No 11: Richard Johnstone, From Fiction to Fact - Rethinking OHS En-
forcement http://www.ohs.anu.edu.au/publications/pdf/working_paper_11.pdf 
 
 
Working Paper No 12: Per-Langaa Jensen, Carrots and Sticks - Inspection Strategies in 
Denmark http://www.ohs.anu.edu.au/publications/pdf/working_paper_12.pdf 
 
 
Working Paper No 14: Kaj Frick, Organisational Development and OHS Management in 
Large Organisations http://www.ohs.anu.edu.au/publications/pdf/WP14.Frick.pdf 
 
 
Working Paper No 15: Felicity Lamm and David Walters, OHS in Small Organisations: 
Some Challenges and Ways Forward  
http://www.ohs.anu.edu.au/publications/pdf/WP15.Lamm%20and%20walters.pdf 
 
 
Working paper No 16: Michael Quinlan, Flexible Work and Organisational Arrange-
ments - Regulatory Problems and Responses  
http://www.ohs.anu.edu.au/publications/pdf/WP16.Quinlan.pdf 
 
 
Working paper No 17: Christina Engman, Regulating the Psychosocial Issues in Chang-
ing Work Situations http://www.ohs.anu.edu.au/publications/pdf/WP17.Engman.pdf 
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Canada - In a major expansion of corporate liability law, companies and a range of company representatives 
could be held accountable for criminal offences in OHS. Under Bill C-45, failing to take reasonable measures to 
protect employee and public safety would result in criminal negligence charges against employers and those 
who undertake, or have the authority to direct how others work or perform tasks. The proposals, introduced in 
June, build on recent reforms to the Canada Labour Code and were prompted by a review of the Westray mine 
disaster in Nova Scotia, which killed 26 miners in 1992. The proposed legislation increases penalties with the 
fine for a summary conviction increasing to $100,000 from $25,000, and fines of up to $1,000,000 for breach of 
the Canada Labour Code. There is no ceiling for fines on indictable or more serious offences. The Bill is online 
at http://www.parl.gc.ca/ 

UK – The Centre for Corporate Accountability has drafted two parliamentary bills - one which would create a 
new offence of corporate killing and another which would impose OHS duties upon company directors in larger 
firms. The Centre, a not-for-profit organisation concerned with law enforcement and corporate accountability, 
has drafted the bills to further debate on the nature of future legislation. On both issues the UK Government has 
committed itself to introducing legislation but progress has been slow. The draft Bills are online at  
http://www.corporateaccountability.org 

Ireland – The Minister for Labour Affairs announced in July that as part of the review of OHS legislation, the 
new Safety, Health and Welfare at Work Bill will provide for: penalties of up to €3,000 on summary conviction; 
on conviction on indictment, a fine of up to 10% of annual turnover or imprisonment for up to two years, or both 
a fine and imprisonment; the introduction of on-the-spot fines for a range of breaches of the health and safety 
legislative code by either employers or employees. The Bill is currently at drafting stage and expected to be 
ready for publication by the end of the year. More information is online at http://www.entemp.ie 

Australia - The National Occupational Health and Safety Commission (NOHSC) has invited public comment on: 
(1) proposed amendments to the national exposure standards for crystalline silica - the proposed standards are 
0.13 mg/m3 for quartz, 0.13 mg/m3 for cristobalite, and 0.1 mg/m3 for tridymite; and  
(2) a Proposed Code of Practice for the Control of Work-Related Exposure to HIV and Hepatitis Viruses. 
NOHSC has also declared a second edition of the National Code of Practice for the Preparation of Material 
Safety Data Sheets (NOHSC 2011, 2003). The MSDS code, the documentation of the proposed silica standard 
and the draft HIV/Hepatitis code are online at http://www.nohsc.gov.au 

Also in Australia – The Australian Radiation Protection and Nuclear Safety Agency (ARPANSA) has produced 
a draft Radiation Protection Standard for Occupational Exposure to Ultraviolet Radiation, providing criteria and 
limits to protect workers from natural and artificial sources of ultraviolet radiation. The draft standard is online at 
http://www.arpansa.gov.au/ 

Queensland – A Draft Advisory Standard for the Prevention of Workplace Harassment has been released for 
public comment. The standard explains what constitutes workplace harassment and adopts a risk management 
approach to identifying, assessing and controlling harassment. The draft standard is online at  
http://www.whs.qld.gov.au/index.htm 

New South Wales - The risk management and consultation provisions of the Occupational Health and Safety 
Act 2000 (OHSA (NSW)) applied to small businesses (employing 20 or less employees) from 1 September 
2003. Small employers were granted extra time to enable them to introduce hazard identification, risk assess-
ment and control, to provide employee training in risk management, and for the election of committee members 
and safety representatives. The NSW Act is online at http://www.workcover.nsw.gov.au 

Also in NSW – The Occupational Health and Safety Amendment (Dangerous Goods) Bill introduced on 17 June 
2003, will extend the scope of OHSA (NSW) to include dangerous goods. The Bill will enable regulations to be 
made to adopt the National OHS Commission’s standard on the storage and handling of dangerous goods. The 
Bill is online at http://www.workcover.nsw.gov.au 

 

P A G E  3  

Developments in regulation  

R E G U L A T I O N  A T  W O R K  

http://www.parl.gc.ca/
http://www.corporateaccountability.org
http://www.entemp.ie
http://www.nohsc.gov.au
http://www.arpansa.gov.au/
http://www.whs.qld.gov.au/index.htm
http://www.workcover.nsw.gov.au
http://www.workcover.nsw.gov.au


 

Victoria - Victoria's WorkCover Minister Rob Hulls has announced that the state’s OHS legislation will be re-
viewed and updated for the first time in 20 years, paying particular attention to the increasing casualisation of 
the work force and the introduction of labour hire firms. Other matters to be considered in the review include the 
effectiveness and levels of penalties and the responsibilities of employers and workers. The review and update 
will be undertaken by Melbourne barrister Chris Maxwell QC, with a report expected to be completed and sub-
mitted to the Minister by early next year. To monitor developments see http://www.workcover.vic.gov.au 

Victoria – The Victorian Outworker (Improved Protection) Act 2003 will come into effect on 1 November, 2003. 
The Act establishes an Ethical Clothing Trades Council, makes provision for mandatory codes of practice, pro-
vides for appointment of information service officers to provide advice on relevant industrial legislation, provides 
for entry and inspection of outwork premises by union officials and prohibits victimisation of outworkers. The Act 
is online at http://www.austlii.edu.au 

Also in Victoria - WorkSafe Victoria's Construction and Utilities Division and the Environment Protection Au-
thority are currently seeking input and comment from interested parties on the draft Industry Standard for Identi-
fying and Assessing Occupational Health and Safety on Contaminated Construction Sites. The Construction 
and Utilities Division has also joined with the Office of the Chief Electrical Inspector and the Office of Gas 
Safety, in inviting comment on the industry-developed standard for undertaking work near overhead and under-
ground assets. 

South Australia – Workplace Services has published a Report on the 2002 Audit of the Hotel Industry within 
South Australia which presents the results of a comprehensive audit of compliance with OHS legislation by a 
randomly selected group of hotels, throughout the state. The hotels were audited for compliance in the areas of 
OHS management, electrical safety, manual handling, plant, infection control, hazardous substances and dan-
gerous substances, and 126 improvement notices and 355 verbal directions were issued. The report is online at  
http://www.eric.sa.gov.au 

Tasmania – A revised Code of Practice for the Safe Use of Reinforced Plastics has been approved with effect 
from July 2003. This is online at http://www.wst.tas.gov.au/node/WST.htm 

Western Australia – New regulations came into effect in August 2003 on the inspection, maintenance and op-
eration of elevating work platforms. The WA Government is also seeking comment on a draft Code of Practice 
for Fatigue Management for Commercial Vehicle Drivers. For details see http://www.safetyline.wa.gov.au/ 

Also in WA – Consumer and Employment Protection Minister John Kobelke announced proposed changes to 
the Occupational Safety and Health Act 1984 to enable imprisonment or fine of up to $500,000 (first offence) for 
persons found guilty of gross negligence leading to serious occupational injury or death.  Also announced are 
the intention to introduce sentencing guidelines, the power for safety and health representatives to issue provi-
sional improvement notices and establishment of a Safety and Health Tribunal under the WA Industrial Rela-
tions Commission to ensure that Commissioners with suitable knowledge and experience are appointed to hear 
OHS matters. To monitor developments see http://www.safetyline.wa.gov.au/ 

ACT – The scope and structure of the Occupational Health and Safety Act 1989 is under review. An advisory 
committee is expected to report to the OHS Council before the end of 2003. 

Northern Territory - NT Worksafe was launched on 11 June, replacing the former Office of Work Health. Its role 
is to provide advice and support services to government, industry and workers in the Northern Territory, in the 
areas of workers compensation, rehabilitation and OHS. 
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 Regulatory Developments 

Australia - The Minister for Employment and Workplace Relations, Tony Abbott, announced his 
Department has lodged its submission to the Inquiry Into Workers' Compensation and Occupa-
tional Health And Safety Arrangements being conducted by the Productivity Commission. Key is-
sues raised in the submission are: (1) the inconsistencies across all Australian workers' compen-
sation schemes in core areas of premium setting, coverage, benefits and compensable injuries 
and diseases; (2) the difficulties and added costs experienced by employers facing separate 
State-based workers' compensation and OHS arrangements; (3) injured workers receiving differ-
ent levels of compensation depending on which State they live in even if they have the same in-
jury and pre-injury income; (4) costs of occupational stress claims; (5) transfer of workers compen-
sation costs from state/territory workers' compensation schemes onto social welfare programmes; 
and (6) falling national return to work rates of injured workers. A copy of the Executive Summary 
to the Department's submission can be viewed online at: http://www.dewr.gov.au/
ministersAndMediaCentre/abbott/documents/submissionToProductivityCommission.doc 

UK - The Centre for Corporate Accountability has published HSE guidance on law and policy relating to investi-
gating and prosecuting individuals for health and safety offences, as provided by the HSE to its inspectors in 
July 2003. The guidance particularly relates to directors and managers. The documents HSC Policy on Investi-
gating Individuals and HSC Policy on Prosecuting Individuals  are online at  
http://www.corporateaccountability.org. The Centre has also produced guidance on legal obligations of com-
pany directors. These are online at http://www.corporateaccountability.org. 

UK – The Health and Safety Executive (HSE) has released the report of its major incident investigation into 
three incidents that occurred at the BP Grangemouth Complex between 29th May 2000 and 10th June 2000. The 
report examines how and why the incidents occurred and the actions taken by BP and the HSE. The report 
raises key lessons for preventing major incidents with catastrophic consequences in high-hazard industries. The 
report is online at http://www.hse.gov.uk. The HSE has also issued a guide on Tax Rules and the Purchase of 
Occupational Health Support which includes details of tax deductability of OHS services engaged by busi-
nesses. The guidelines are online at http://www.hse.gov.uk. Also from the HSE – a new Manual Handling As-
sessment Chart to assist in identifying high risk manual handling jobs in the workplace. The tool is online at 
http://www.hse.gov.uk/msd/mac 

EU – The European Agency for Safety and Health at Work’s Forum presents a summary of an agency seminar 
on hazardous substances. Developments in classification, labelling, substitution models, limit setting, exposure 
control, risk perception and communication are reported. The summary report is online at  
http://agency.osha.eu.int/publications/forum/ 

US – OSHA has developed an eTool to address the ergonomic hazards encountered by airline employees in-
cluding ticket agents, ramp agents and baggage handlers. Possible solutions are provided to the body postures, 
repetitions, and forces required to lift, lower, push, pull, or carry passenger baggage. The tool is online at  
http://www.osha.gov/ 
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Research in progress 

World Health Organisation, Compendium of Activities of 
the WHO Collaborating Centres in Occupational Health, Network 
of Collaborating Centres Work Plan 2001-2005, World Health Or-
ganisation, Geneva, 2003. This report presents the work plan and 
occupational health projects of the WHO Network of 70 Collabo-
rating Centres in Occupational Health. 

Information about the European Union’s funded research 
projects on occupational health and related issues is online at 
http://dbs.cordis.lu/ 

A compendium of US NIOSH research under the National 
Occupational Research Agenda (NORA) is online at  
http://www.cdc.gov/niosh/docs/2003-143 

The Centre facilitates and promotes groups of collaborating researchers conducting research into aspects of 
OHS regulation. In this issue we profile consortium member, Verna Blewett:  

 

 
Dr Verna Blewett runs New Horizon Consulting and is a member of the Department of Social Inquiry at theUni-
versity of Adelaide. Her research interests are in the domain of organisational change and management. In par-
ticular, she is interested in the management of occupational health and safety, occupational health and safety 
regulation, the measurement of organisational performance, leadership and change agency, organisational cul-
ture, and worker participation in management decision-making. She has undertaken research in each of these 
areas over the last ten years. Dr Blewett's research is empirical in nature and is grounded in the experience of 
operating enterprises and agencies. 

Further details on other members of the Consortium, are at the Centre’s website at  
http://www.ohs.anu.edu.au/consortium/index.html 
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 Regulatory justification 

B Morgen, Social Citizenship in the Shadow of Competition: the Bureaucratic Politics of Regulatory Jus-
tification, Ashgate Press, UK, 2003. Based on findings from examining Australian regulatory reform of 1700 
pieces of legislation, this book explores how economic concepts and tools are shaping regulatory law.  The 
book charts law makers’ attempts to justify social welfare regulation (including OHS law) in the language of eco-
nomic theory, with the effect of weakening social objectives. 

G Keating, ‘Pressing precaution beyond the point of cost-justification’ (2003) 56 Vanderbilt Law Review 
653-748. This paper explores in-depth a rationale for going beyond cost-based justification in setting standards 
in relation to risks with the potential to cause devastating injury. The paper argues that different criteria are re-
quired in setting standards in this area as devastating injury presents special problems of fairness, both be-
cause devastating injuries are particularly severe and also because they cannot be repaired after the event – 
the harm cannot be undone and the burden cannot be redistributed. Thus devastating injury should only be 
risked when those in danger would be harmed even more if the risk were curtailed or an improvement in their 
security would impose a comparable burden on others affected by the risk. Alternative criteria of safety and fea-
sibility offer the possibility of articulating standards that are sensitive to the requirements of fairness and compa-
rability, and also focus on the appropriate class of risks. 

Risk-based regulation 

             T Flüeler and H Seiler, ‘Risk-based regulation of technical risks: lessons learnt from case studies in 
Switzerland’ (2003) 6(3) Journal of Risk Research 213-230. Risk based regulation seeks to make law more  
efficient as well as more transparent. Its aim is to relace prescriptive, deterministic regulations with goal-
oriented, probalistic regulations based on the criteria of cost-effectiveness and limitation of individual risks. The 
“Risk-based Regulation’ project (1996-1999) was intended to evaluate the feasibility of the approach from both 
technical and legal perspectives in the Swiss context. This paper summarises the final results of the case stud-
ies and draws general conclusions on the possibility and limitations of implementing a risk-based approach. 

Risk world scenarios 

             The Journal of Risk Research (2003) 6 (4-6), 291-293 presents a series of articles on the ‘RiskWorld 
Project’ which aims to explore how societal risk perception and management might evolve in the future. The 
project explores possible futures using scenario building, an integrative, multidisciplinary approach that engages 
participants in becoming better informed about the present, examining forces driving change, considers factors 
outside usual world views and identifies weaknesses in mainstream thinking. Scenarios are used to develop, 
deploy and test key strategies and decisions, to explore for new ideas and new thinking and to build relation-
ships by forging alignment and shared commitment. 

Regulatory institutions and structures 

A Ogus, ‘Regulatory institutions and structures’ (2002) 73 Annals of Public and Cooperative Economics 
627-648. This article presents a legal perspective on regulatory institutions, procedures and processes. It exam-
ines justifications for regulatory interventions and considers the inadequacies of private law remedies to market 
failures. It distinguishes between social regulation (eg for OHS, environment or consumer protection) and eco-
nomic regulation where there is insufficient competition, and discusses different instruments applicable to each. 
The article also analyses regulatory processes with reference to rule-making, delegated regulation and self-
regulation. 
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Key research & reports  



Responsibilities of company directors 

HSE, Health and Safety Responsibilities of Company Directors and Management Board Members, Re-
search Report RR135, Health and Safety Executive, London, 2003. This report presents the results of a 2001/02 
baseline survey by the UK Health and Safety Executive (HSE) and a 2003 follow up survey which reveal the ex-
tent to which there is board level direction of OHS in large private and public sector organisations. The Health 
and Safety Commission has also issued guidance based on the surveys, providing advice on directorial respon-
sibility and outlining a range of board level tasks, INDG 343, Directors’ Responsibilities for Health and Safety. 
The report and guidance are online at http://www.hse.gov.uk 

J Hill ‘Corporate criminal liability in Australia: an evolving corporate governance technique’ (2003) Jan 
Journal of Business Law 1-44. This article reviews the debate on the nature of the corporation, which is relevant 
to the issue of corporate criminal liability. It discusses the prerequisites for corporate criminal liability including 
the attribution of mental and conduct elements to a corporation and special problems with corporate criminal li-
ability in the context of the corporate group. It outlines major changes in the area of corporate criminal liability 
and a landmark High Court decision on the issue of whether corporations possess the privilege against self-
incrimination. Finally it discusses developments in three general areas under Australian legislation where corpo-
rate conduct has been targeted for increased regulation–trade practices, occupational health and safety and en-
vironmental law. 

Infringement notices (on-the-spot fines) 

             L Bluff and R Johnstone, ‘Infringement notices: stimulus for prevention or trivialising offences?’ (2003) 
19(4) The Journal of Occupational Health and Safety – Australia and New Zealand 337-346. Increasing use is 
being made of administrative penalties to enforce OHS legislation. Also known as penalty notices or on-the-spot 
fines, infringement notices are used in several Australian jurisdictions and there are plans to introduce them in 
others. This article reviews empirical evidence and legal arguments about the use of infringement notices for en-
forcing OHS legislation, taking account of Australian and overseas experience with their use. Key factors influ-
encing the impact of these notices are discussed including the monetary amounts of penalties, the nature of of-
fences, criteria and processes for issuing notices, and other implementation issues. 
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 Meta risk regulation 

J Braithwaite, ‘Meta risk management and responsive regulation for tax system integrity’ (2003) 
25(1) Law and Policy 1-16. This article presents two case studies of risk management of corporate risk 
management systems, meta risk management, a responsive regulatory strategy for influencing risk man-
agement by organizations over which a regulator has leverage. Braithwaite applies the strategy to two 
case studies of meta risk management by the Australian Taxation Office. The change in regulatory strat-
egy, from regulator as rule maker and enforcer to a reflexive risk paradigm in which the regulator moni-
tors and seeks to remake the risk management systems of the organizations it regulates, is equally rele-
vant to other areas of regulation including the OHS risk management of organizations. Braithwaite pro-
poses that the regulator pose a series of questions to assess the potential for meta risk management: 
(1) Is there someone who has under their control better levers of risk than the regulator? (2) Can the fact 
that the other party is successfully leveraging the risk be made transparent to the regulator? (3) Can the 
regulator work with them to persuade them to pull those levers? (4) Are there levers the regulator can 
pull to get the other party to pull their levers? (5) Can the regulator organise its levers into a pyramid that 
escalates up from trust and persuasion? (6) Does the regulator leveraging the other party’s leveraging 
reduce risk at lower cost than direct monitoring and enforcing? 

B Morgan, The Economisation of Politics: Meta-Regulation as a Forum of Nonjudicial Legality, 
Working Paper 2, Cultures of Consumption and ESRC-AHRB Research Programme, London, 2003. 
This working paper explores meta-regulation, the regulation of the process of regulation, examining the 
social logic underlying it and its political implications. The paper is online at http://www.consume.bbk.ac.
uk. 

http://www.hse.gov.uk
http://www.consume.bbk.ac.uk


Regulatory impact 

S K Seong and J Mendeloff, Assessing the Accuracy of OSHA’s Projections of the Benefits of New 
Safety Standards, Regulatory Analysis 03-8, AEI-Brookings Joint Centre for Regulatory Studies, Washington, 
2003. This paper compares OSHA’s projections of the impact of 6 standards on fatalities with actual fatality 
changes. In all 6 cases preventable deaths were overestimated. The observed differences are explained, a key 
problem being the requirement that OSHA assess economic and technological feasibility under the assumption 
of full compliance. The development of better methods for projecting injury impacts is discussed, including new 
data collection efforts and the need for research that will help OSHA understand the likely consequences of 
regulations requiring behavioural changes, for example, the effects of training. The paper is online at  
http://www.aei.brookings.org/. 

Economic incentives vs regulation 

K Torén and T Sterner, ‘How to promote prevention – economic incentives or legal regulations or 
both’ (2003) 29(3) Scandinavian Journal of Work Environment and Health 239-245. This paper compares the 
relative effectiveness of legal regulation (through exposure limits, bans or controls) and economic incentives 
(throughtaxes, insumer premiums, consumer or shareholder action). With reference to the occupational health 
problems of exposure to silica, 2-napthylamine and trichloroethylene, the paper concludes that legal and eco-
nomic measures produce similar results but differ in regard to economic cost and political feasibility. 

OHS management 

A Hale, ‘Safety management in production’ (2003) 13(3) Human Factors and Ergonomics in Manufac-
turing 185-201. This article describes the functions of an OHS management system, organising the available 
evidence under the headings ‘what we know’, ‘what we believe but have no proof of’, ‘what we may be mistaken 
about’, and ‘what we face as challenges and unresolved issues’. 

T Rundmo and A Hale, ‘Managers’ attitudes towards safety and accident prevention’ (2003) 41 Safety 
Science 557-574. This paper examines attitudes towards safety and accident prevention among presidents, 
vice-presidents and managers in the industrial company Norsk Hydro. Attitudes are important since they may 
affect behavioural intentions and behaviour related to achieving safe working practices. The study found that 
attitudes may be an important causal factor for managers behavioural intentions as well as behaviour. High 
management commitment, low fatalism, high safety priority and high-risk awareness seemed to be particularly 
important attitudes for managers. 

J Ammenberg and O Hjelm, ‘Tracing business and environmental effects of environmental manage-
ment eystems – a study of networking SMEs using a joint environmental management system’ (2003) 12 Busi-
ness Strategy and Environment 163-174. In an industrial district in Sweden, 26 small and medium sized enter-
prises have formed an environmental network and implemented a joint environmental management system ac-
cording to ISO 14001. The research suggests that this has resulted in better relations with important stake-
holders, such as existing and potential customers, and several environmental improvements were observed. 
The paper has obvious implications for a network and systems based approach to OHS. 

 
Regulation of environmental performance 

N Gunningham, R Kagan, and D Thornton, Shades of Green: Business, Regulation and Environment, 
Stanford UP, 2003. This book examines the role regulation plays in shaping corporate environmental behaviour 
and is based on an in-depth study of 14 pulp manufacturing mills in the United States, Canada, Australia and 
New Zealand. It argues that variation in corporate environmental performance is based on the interaction be-
tween tightening regulation and a social license to operate – especially pressure from community and environ-
mental activists, economic constraints, and differences in corporate and management styles.  
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Accreditation of Testing and Certification Bodies 

             KAN, Accreditation of Testing and Certification Bodies, Kommission Arbeitsschutz und Normung, Bonn, 
2003. This report examines and makes recommendations on ways to harmonise requirements for bodies seek-
ing status as notifiable bodies under European law. Such bodies are involved in technical assessment of ma-
chinery, amongst other matters. The report is online at http://www.kan.de 

Musculoskeletal disorders 

N Fallentin, ‘Regulatory actions to prevent work-related musculoskeletal disorders – the use of re-
search-based exposure limits’ (2003) 29(4) Scandinavian Journal of Work Environment and Health 247-250. 
Discusses the use of maximum permissible exposure limits in combination with a systematic approach to regu-
late for the prevention of musculoskeletal disorders. 

Occupational stress 

Three research reports from the HSE provide insights into task-based risk assessment of work-related 
stressors, good practice in stress prevention and development of a stress prevention model, and best practice 
rehabilitation following absence due to stress-related illness. The studies are: RR107 – Development of Internal 
Company Standards of Good Management Practice and a Task-Based Risk Assessment Tool For Offshore 
Work-Related Stressors; RR133 – Beacons of Excellence in Stress Prevention; and RR138 – Best Practice in 
Rehabilitating Employees Following Absence Due to Work Related Stress. They are online at 
http://www.hse.gov.uk 

T Ore, ‘A meta-analytic review of critical incident stress management’ (2003) 19(4) The Journal of Oc-
cupational Health and Safety – Australia and New Zealand 381-392. In a meta-analysis of 10 peer reviewed 
studies of the efficacy of critical incident stress management (CISM), Timothy Ore concludes that CISM is effec-
tive for organisation, especially those with direct care staff and women in high risk occupations. 

Precarious employment and work pressures 
Social Precarity and Social Integration, Report for the European Commission based on Eurobarometer 

56.1, October 2002, http://europa.eu.int/comm/public_opinion. This report is concerned with charting trends in 
social precarity, that is, the factors that are associated with higher risks of social exclusion. It draws on a survey 
which allows comparison with earlier studies. Part of the report is concerned with sources of precarity in peo-
ple’s work lives. Chapter 4 describes how poor task quality is an important long-term risk factor for social exclu-
sion in that it is likely to reduce commitment to employment, undermine the maintenance of learning skills and 
increase people’s vulnerability to ill health from work pressure. Work pressure itself has been identified as an 
important source of psychological ill health. The results indicate that work pressure is intensifying. These find-
ings have obvious potential implications for OHS. 

Bullying and violence at work 

The Journal of Occupational Health and Safety – Australia and New Zealand (2003) 19(4) addresses 
workplace bullying in a series of articles. In ‘A letter to HR managers on workplace bullying’, Paul McCarthy out-
lines the nature and extent of bullying in Australian workplaces, the recommendations of government guide-
lines, the scientific evidence on workplace bullying and the role of the HR manager. In ‘Bullying and occupa-
tional violence in tertiary education’ McCarthy, Mayhew, Barker and Sheehan explore the risk factors and pre-
vention strategies. These authors also examine responses to student aggression in tertiary education, in a fur-
ther article. 
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http://www.kan.de
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http://europa.eu.int/comm/public_opinion


Working hours and job ‘spill-over’ 

M White, S Hill, P McGovern, C Mills and D Smeaton, ‘ “High performance” management 
practices, working hours and work-life balance’ (2003) 41(2) British Journal of Industrial Rela-
tions 175-195. This article examines the effects of high performance and working hours, drawing 
on data from national surveys of UK employees in the 1990s. Working hours are not the only 
contributor to negative spill-over. High-performance practices, including appraisal systems, are 
also a determinant. The research has relevance to interventions concerning occupational stress 
and the quality of working life. 

J Hyman, C Baldry, D Scholarios and D Bunzel, ‘ Work-life imbalance in call centres and 
software development’ (2003) 41(2) British Journal of Industrial Relations 215- 239. This article 
examines the extension of work into household and family life in tangible ways such as unpaid 
overtime and intangible ways, such as exhaustion and stress. Intrusions into personal life vary 
according to the type of work, levels of worker autonomy and organisational support. 
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Managerial control 

J Rubery, F L Cooke, J Earnshaw and M Marchington, ‘Inter-organizational relations and employment 
in a multi-employer environment’ (2003) 41(2) British Journal of Industrial Relations 265-289. This article reports 
on a study of inter-organisational relations at a large, multi-employer airport, highlighting the complexity of man-
agement and control in an environment where contracting and recontracting predominate, and work roles must 
be negotiated with people within the employing organisation as well as from other organisations. While the 
study’s focus is employment relations it has implications for OHS management. 

A Felstead, N Jewson and S Walters, ‘Managerial control of employees working at home’ (2003) 41(2) 
British Journal of Industrial Relations 241-264. This article discusses the devices and disciplines used by man-
agers to control workers, working at home, to compensate for the inability to supervise and observe work in this 
environment. 

Common Law and workers compensation 

J Dietrich, ‘Nervous shock: Tame v New South Wales and Annetts v Australian Stations Pty Ltd LexisNexis But-
terworths, 2003. Online http://www.butterworthsonline.com/pdfstore/journals/TLJ/11/11TLJ011.pdf 

. A number of legal issues remained open since the High Court last considered the question of liability 
in negligence for nervous shock in 1984. In Tame and Annetts, two recent decisions of the court, a number of 
outstanding questions were addressed. Specifically, the court considered the issues of whether the ‘reasonable 
foresight’ test included a requirement of ‘normal fortitude’, and whether a claimant needs to establish a ‘sudden 
shock’ and a ‘direct perception’ of the accident and its aftermath. This note recognises that restrictions at the 
duty stage have arguably failed in their attempt to keep control of the spread of liability and a new approach is 
therefore needed. It argues for the introduction of an approach that would impose the desired control while re-
taining a significant role for tort law in the vindication of those injured by wrongdoing of another. Excluding plain-
tiffs before they have a chance to establish that they are such a person restricts that role unnecessarily and un-
justifiably.  

             G Duncan, ‘Workers compensation and the governance of pain’ (2003) 32(3) Economy and Society 
449-477. This article discusses medico-legal systems of workers’ compensation, beginning with a historical per-
spective, the principles and practices used to ‘police’ the boundaries of such schemes and mitigate costs, and 
the effects of economic rationality on the behaviours of organizations and workers. 

K Lippel, ‘Compensation for musculoskeletal disorders in Quebec: systemic discrimination against 
women workers’ (2003) 33(2) International Journal of Health Services 253-281. This article reports on empirical 
data drawn from analysis of 314 workers’ compensation appeal tribunal decisions in Quebec, for tendonitis, epi-
condylitis and carpal tunnel syndrome. The results indicate that women workers are significantly less likely than 
men to have their claims accepted. This is attributed to over-reliance and poor understanding of scientific stud-
ies in a highly adversarial context. The funding of quality representation and expertise are offered as strategies 
to overcome these problems. 

Key research & reports ( c o n t i n u e d )  

 Working hours and job ‘spill-over’ 

M White, S Hill, P McGovern, C Mills and D Smeaton, ‘ “High performance” management practices, 
working hours and work-life balance’ (2003) 41(2) British Journal of Industrial Relations 175-195. This article ex-
amines the effects of high performance and working hours, drawing on data from national surveys of UK em-
ployees in the 1990s. Working hours are not the only contributor to negative spill-over. High-performance prac-
tices, including appraisal systems, are also a determinant. The research has relevance to interventions concern-
ing occupational stress and the quality of working life. 

J Hyman, C Baldry, D Scholarios and D Bunzel,  ‘Work-life imbalance in call centres and software devel-
opment’ (2003) 41(2) British Journal of Industrial Relations 215- 239. This article examines the extension of 
work into household and family life in tangible ways such as unpaid overtime and intangible ways, such as ex-
haustion and stress. Intrusions into personal life vary according to the type of work, levels of worker autonomy 
and organisational support. 

M van der Hulst, ‘Long work hours and health’ (2003) 29(3) Scandinavian Journal of Work Environment 
and Health 29(3): 171-188. This paper examines the association between long working hours and health, with 
regard to physiological recovery and life style. A clear relationship is found between long working hours and car-
diovascular disease, diabetes, disability retirement and fatigue. 

http://www.butterworthsonline.com/pdfstore/journals/TLJ/11/11TLJ011.pdf
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Boylan Distribution Services Pty Ltd, Sunshine Magistrates Court, Victoria, 29 July 2003. Until recently, there 
had not been a successful prosecution under section 54 of the Occupational Health and Safety Act 1985 (Vic), 
which prohibits an employer discriminating against an employee or prospective employee on the grounds that 
the employee has undertaken certain OHS-related activities. In this case Boylan Transport was found guilty of 
such an offence. A casual truck driver employed by Boylan was dismissed for refusing to drive a B Double truck 
and trailer. The trailer had been garaged in order to have its brakes relined and bore a sign stating "Do not 
Use". The defence argued that the driver was dismissed for his unsatisfactory work performance, and said that 
his refusal to drive the truck was the “last straw”. The magistrate found that the refusal to drive the unsafe truck 
was the sole ground for the dismissal, and therefore that Boylan had contravened section 54.The company was 
fined $30,000. 

Shepherd v Viticulture Technologies (Aust) Pty Ltd [2003], unreported, Court of Petty Sessions Albany, Western 
Australia. The South Australian importer of a grape harvesting machine, supplied to a Western Australian vine-
yard, was found to have failed to ensure, so far as practicable, that the design and construction of the plant was 
such that persons who properly used the plant were not, in doing so, exposed to a hazard (Occupational Safety 
and Health Act 1984 (WA): ss 23(1)(a) and 23(5)). A worker had suffered spinal injuries in falling from the top of 
the harvester while attempting to clear a blockage. Malone SM concluded that such a blockage was foreseeable 
and had occurred on a number of occasions, and that the area in which the blockage occurred could not be 
reached from the ground. As such it was the practice to reach a blockage in this area by climbing onto the ma-
chine using the ladder and platform provided. While the platform was fitted with guard rails to reduce the risk of 
falls, with the worst blockages it was necessary to climb outside the guard rails of the platform. Furthermore, it 
was practicable to have additional platforms to enable safe access to areas that required clearance, as well as 
for cleaning and for greasing lubrication points. Malone SM considered that the interpretation of “proper use” 
clarified in WorkCover Authority of New South Wales (Inspector Mulder) v Arbor Products International 
(Australia) Pty Limited [2001] NSWIRComm 50, set appropriate boundaries. That is, plant should be supplied 
safe and without risks to health, and if this is not so then the supplier has committed an offence. 
 
WorkCover Authority of New South Wales (Inspector Stephen Campbell) v James Gordon Hitchcock [2003] 
NSWIRComm 148, Industrial Relations Commission of New South Wales in Court Session (Walton J), 3 June 
2003 – This was an interlocutory decision during a prosecution under sections 50 and 16 of the Occupational 
Health and Safety Act 1983 (NSW) for a failure to take measures to ensure that an employee long haul truck 
driver did not suffer fatigue, lack of alertness or drowsiness while driving. The Commission examined the admis-
sibility of evidence of the movements of a prime mover as recorded by the “Safe-T-Cam” system administered 
by the Roads and Traffic Authority of New South Wales (RTA). Walton J held that various Safe-T-Cam docu-
ments were “authentic” copies of parts of computerised documents held by the RTA as part of the management 
of the Safe-T-Cam system; these documents were not excluded by the “hearsay” rule, and were admissible in 
the trial on a provisional basis. (Note that the final decision in the trial is pending). 

Tenix Defence Pty Ltd v Maccarone [2003] WASCA 165, Supreme Court of Western Australia (EM Heenan J) 
30 July 2003 – In this appeal from a Magistrate’s decision to convict the appellant under the employer’s general 
duty to an employee under s 19(1) and (6) of the Occupational Safety and Health Act 1984 (WA), EM Heenan J 
was required to consider whether it was “reasonably practicable” for the appellant to have avoided or reduced 
the risks leading to the death of an employee by electrocution while welding in a confined space on board a ship 
under repair. In dismissing the appeal, EM Heenan J held (i) at para 44, that in examining “foreseeability” in the 
context of the reasonable practicability of measures to discharge the employer’s general duty, “it is not neces-
sary to show the precise sequence of events which led to the death was foreseen of foreseeable. … [I]t is suffi-
cient in the circumstances to ask whether a consequence of the same as that which followed was one reasona-
bly foreseeable as one not unlikely to follow from the use of electric arc welding apparatus in a confined space 
and in hot working conditions”; (ii) at para 45, that “in the provision of safeguards, the employer must allow for 
the fact that inattention or misjudgment are common features of everyday work and this is particularly so where 
the employee’s job exposes him constantly to the risk of injury”; and (iii) that the decision of the Court of Appeal 
in Victoria in R v Australian Char Pty Ltd (1996) 64 IR 387; (1995) 5 VIR 600 had application to S19 of the  
Occupational Safety and Health Act 1984 (WA). 

Key Cases  
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Eliminating and controlling risks to health and safety "at the source", as early as possible in the 
life cycle of work and workplaces, is a well recognised strategy for preventing or minimising oc-
cupational fatalities, injuries and disease. Moreover, a commitment to "eliminate hazards at the 
design stage" is one of five priorities expressed in The National OHS Strategy 2002–2012, en-
dorsed by the Australian Workplace Relations Ministers’ Council in May 2002.  

A new Centre working paper examines the application of the safe design strategy to construction 
works. For buildings, structures and other construction works, involving civil and structural engi-
neering, this approach begins in the design and planning phase with an emphasis on making 
choices about the design, methods of construction and materials used, based on OHS consid-
erations. Ideally, construction works would be designed and planned so as to eliminate or mini-
mise risks to: (1) workers engaged in the construction phase; (2) those who use and occupy the 
completed buildings and structures as workplaces; (3) and those who maintain, clean and repair 
these workplaces. 

As well as designers, those initiating or procuring construction works also influence OHS out-
comes through the design features, timeframes, financial aspects and other requirements they 
specify or impose. This can be a positive influence, encouraging those responsible for design 
and construction to address OHS matters. Conversely, tight schedules or budgetary constraints 
may make it difficult or impossible to address OHS effectively. Poorly considered architectural 
options, poor organisation and planning, poor selection and coordination of the multiple contrac-
tors in the construction phase, and poor coordination and cooperation between the different 
phases of construction works may all have OHS implications. 

In 1992, a concerted effort was initiated to improve OHS in the European construction industry, 
and in the subsequent maintenance and repair of buildings and structures (but not end use and 
occupancy). This was Directive 92/57/EEC ‘on the implementation of minimum safety and health 
requirements at temporary and mobile construction sites’, commonly referred to as the Construc-
tion Site Directive (European Commission, 1992). This directive is now adopted in the law of all 
member states of the European Union and represents the most far-reaching regulatory initiative 
to improve attention to OHS in the design and planning of construction works. In the UK the de-
sign and planning elements of the Construction Site Directive are adopted, with some amend-
ments, in the Construction (Design and Management) Regulations 1994 (CDM regulations). 

In Australia, a wide ranging inquiry into the building and construction industry, The Cole Royal 
Commission, recommended that the National Occupational Health and Safety Commission 
should investigate and report on whether any measures in the CDM regulations should be 
adopted in Australia, as part of a series of measures to improve OHS in the building and con-
struction industry. 
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The Centre’s working paper explores the relevance and implications of adopting the 
European approach in Australia. As there is some existing Australian law relevant to safe 
design and planning of construction works, the paper begins by examining the existing 
regulatory regime, including the potential for legal action under the common law, the ac-
tion that might be expected of designers of construction works to guard against common 
law action, the obligations of designers under OHS statute law and design obligations un-
der the Building Code of Australia. The paper then examines the European approach to 
safe design and planning of construction works, with particular reference to the UK CDM 
Regulations and the impact of these regulatory initiatives.  

Finally, taking account of existing Australian law and insights drawn from European ex-
perience, the paper outlines some directions for Australian OHS law. As a starting point 
seven goals are proposed as a framework for regulating safe design and planning of con-
struction works. The first goal is to enhance consideration of OHS matters in the design 
and planning of a wide range of construction works, and to improve OHS for a range of 
persons who could be affected by these works. The second goal is to engage all parties 
with real control or influence in the design and/or planning of construction works in OHS 
risk management. These parties include the client procuring construction works, develop-
ers and designers. The third goal is to ensure that foreseeable risks are comprehensively 
identified and eliminated or minimised "at the source", that is, as early as possible in the 
design, choice of materials and methods, planning and organisation of work, selection 
and coordination of contractors. Fourth, regulation in this area should aim to ensure the 
OHS knowledge and capability of those involved in design and planning decisions. A fifth 
goal is to ensure that key information is transferred from the design and planning phase 
to the principal contractor and other contractors engaged in the construction phase, and 
those engaged in subsequent work in, on or about the structure. Sixth, regulatory require-
ments should be readily enforceable, including timely identification of construction works 
in the design and planning phase, to enable inspectors to engage with clients, designers 
and developers prior to commencement of construction works. Seventh, for greater im-
pact, the regulatory regime should be nationally uniform. 

In summary, rather than simply transplanting existing UK (or European) regulatory re-
quirements into the Australian building and construction industry, the centre’s working 
paper argues that more effective prevention of occupational fatalities, injuries and dis-
ease can be achieved by designing regulation that specifically addresses Australian 
regulatory goals, crafts regulatory strategies to achieve these goals, and takes account of 
overseas experience. 

The Centre working paper Regulating Safe Design and Planning of Construction Works - 
A Review of Strategies for Regulating OHS in the Design and Planning of Buildings, 
Structures and other Construction Projects, is online at:  
http://ohs.anu.edu.au/publications/index.html#working (from the end of September). 

http://ohs.anu.edu.au/publications/index.html#working


Low regulatory concern chemicals 
The National Industrial Chemicals Notification and Assessment Scheme (NICNAS) has released its im-

plementation strategy on low regulatory concern chemicals (LRCC) which have been assessed in another coun-
try and meet Australian assessment requirements. The strategy emphasises ecologically sustainable chemical 
management, meeting community expectations and includes a new self-audit assessment scheme. The Imple-
mentation Strategy for the Recommendations for NICNAS LRCC Reform Initiative is online at  
http://www.nicnas.gov.au. 

Call Centres 
             A new award made by the Australian Industrial Relations Commission establishes the entitlements and 
conditions of around 20,000 contract call centre workers. The award addresses penalty rates for weekend work, 
overtime rates, shift loadings, safe travel home allowance and improved minimum wage rates. 

The Queensland Division of Workplace Health and Safety has issued A Guide to Health and Safety in 
the Call Centre Industry which includes advice on working postures, repetitive work, work area design, work or-
ganisation and stress. The guide is online at http://www.whs.qld.gov.au/index.htm. 

Working hours 
Australians work longer hours than workers in the UK, Germany, New Zealand, Canada, France or Ja-

pan, amongst others, according to the International Labour Organisation's (ILO) latest Key Indicators of the La-
bour Market, online at http://www.ilo.org (see ‘Publications’). 

 
Self-regulation 

             The Oxford Centre for Socio-Legal Studies has established a web site on self-regulation which provides 
a library of self-regulatory models, documents and background information on self-regulation.  
The site is http://www.selfregulation.info. 
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