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In this edition of Regulation at Work we present the regular updates on 
Developments in Regulation, Key Research and Reports, Key Cases, Interna-
tional News and Other Developments. The Feature Article in this edition provides 
a précis of a new working paper by Professor Andrew Hopkins about regulating 
incentive arrangements to make corporate executives more concerned about the 
longer term consequences of their decision-making and actions. 

 

The working paper featured in this edition, Dealing With Catastrophic 
Safety and Environmental Risks: Lessons From the Global Financial Crisis, is 
available online at: http://ohs.anu.edu.au/publications/index.php. 

 

More information about the Centre 

More information about the National Research Centre for OHS Regulation, its 
publications and activities, and about OHS regulation and OHS regulatory research 
more generally, can be found online at: http://ohs.anu.edu.au.  
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Inside this issue: 

Developments in Regulation 

Australia 

 Safe Work Australia is currently developing model work health and safety 
(WHS) regulations and model codes of practice. An exposure draft of the model WHS 
regulations, priority model codes of practice, an issues paper and a Regulation Impact 
Statement (if required) will be submitted to the Workplace Relations Ministers' Council 
(WRMC) in October 2010. Once approved by WRMC, the model WHS regulations will 
be released for public comment for four months. For information on the national model 
WHS legislation see http://www.safeworkaustralia.gov.au. 
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Also in Australia 

 The National Transport Commission (NTC) has issued a discussion paper, Improving the 
Basic Fatigue Management Option (BFM). The NTC has identified three key issues with the BFM 
option – split rests, the 14 day cycle and early starts. The discussion paper considers potential 
improvements to the BFM option. It seeks comment on extending the number of days that can be 
worked consecutively while further restricting the number of hours that can be worked each day 
and the time of day when the work can be undertaken. Comments are sought by 8 October 2010.  

The discussion paper is online at: http://www.ntc.gov.au.   

Tasmania 

 The Record of Investigation into the Death of Adrian Brian Hayes by the Coroner in the 
Magistrates Court of Tasmania (TASCD 311, 2010) has recently been published. It concerns the 
death, on 30 October 2000, of Mr Brian Hayes who died as a result of head injuries received in a 
mining accident. In this record of investigation, the Coroner determines that the death was avoid-
able and highlights the key contributing factors: 

• The failure of Cornwall Coal’s management to appreciate that a recent history of unex-
plained roof falls, of which it was aware, made it unsafe for mining to continue and com-
pelled its cessation and withdrawal of the work crew, including Mr Hayes; and 

• The absence of a proper risk management regime, the need for review of which should 
have been clear in the context of the transition from a ‘hands on’ manager of 25 years, who 
had considerable but undocumented knowledge of the operations, to a new manager who 
was ‘not hands on’ and was required to be absent from the mine for appreciable periods of 
time. 

 In addition to highlighting weaknesses in the mining operation’s risk management, the 
Coroner also concludes that inaction by Workplace Standards Tasmania in the period leading up 
to the accident in October 2000, permitted Cornwall Coal’s operations to proceed unchecked 
and without review of its deficient risk management practices. The Coroner notes that the Office 
of the Chief of Inspector of Mines is now sufficiently well resourced to carry out its statutory obli-
gations but he expresses reservations as to whether this will continue to be so. He repeats a rec-
ommendation that he made following the inquest into the death of Larry Knight (at Beaconsfield) 
that an audit of the Office of the Chief Inspector of Mines be undertaken each 12 months to en-
sure that it is meeting its statutory duties. He states: 

It is one of WST’s critical obligations as safety regulator to ensure that breaches of safety stan-
dards are prosecuted, especially where serious injury or death is a consequence. WST’s capacity 
to conduct such investigations is one of those criteria which should be measured in that annual 
audit…. 

 

 The Coroner also calls on the Tasmanian government to finalise OHS regulations for the 
mining industry and ensure they are adopted by Parliament without further delay. The Coroner’s 
record of investigation is online at: http://www.magistratescourt.tas.gov.au.   

Developments in Regulation  (cont inued)  
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Developments in Regulation  (cont inued)  

Other Developments 
 

Young Workers Health and Safety 

  A series of resources have been produced by YouthSafe in conjunction with vari-
ous industry partners to promote the health and safety of young workers. The resources 
include: 

• In Working Order – a resource kit and website www.inworkingorder.com.au de-
signed for educators, employers, supervisors and parents of young workers with the 
aim of assisting young workers to understand their rights and responsibilities at 
work; recognise, assess and manage work hazards; and build communication and 
negotiation skills. 

• Talking Safety with Young Workers – a website www.talkingsafety.org that has in-
formation and resources to help employers and supervisors manage, consult and 
communicate with young workers about OHS and comply with OHS legislation, and 
to help young workers to look after their own and others' safety at work. 

• The Y-Pack – a training program on young worker safety for field officers, host em-
ployers, apprentices and trainees, and their parents which was developed in part-
nership with the NSW Group Training Association.   

 

Queensland 

 In August 2010 some minor amendments were made to the Workplace Health and Safety 
Regulation 2008, which are set out in the Workplace Health and Safety Amendment Regulation 
(No 1) 2010. These include an amendment to allow an overseas person temporarily visiting 
Queensland to perform underwater diving work in the course of genuine scientific research or sci-
entific management of natural resources if they have particular knowledge and skills acquired 
through training, qualifications or experience. There is also an amendment to extend the current 
rural exemption in relation to appointment of a workplace health and safety officer (WHSO). Fur-
ther information is online at: http://www.justice.qld.gov.au/.    

 

South Australia 

 The Occupational Health, Safety and Welfare Regulations 1995 have been remade and 
replaced by a set of regulations titled the Occupational Health, Safety and Welfare Regulations 
2010. The new regulations came into operation on 1 September 2010. They have the same con-
tent as the previous regulations except for updating of references to Acts, regulations, codes of 
practice, Australian Standards, other referenced documents and the names of organisations to re-
flect the correct and current citations. The regulation on Competency Requirements and Registra-
tion of Assessors has been amended with a new regulation to allow adoption of the National Stan-
dard on Licensing of High Risk Work. That regulation is known as High Risk Work Licences, Com-
petency Requirements and Registration of Assessors. Further amendments to the regulations will 
be minimal, prior to the implementation of the national model WHS regulations (see item above). 
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Key Research and Reports  

Regulation generally 
 

Hutter B (ed), Anticipating Risks and Organizing Risk Regulation, Cambridge University 
Press, Cambridge, 2010. This book examines how social, organizational and regulatory policy sys-
tems can be organised to cope better with an array of local and transnational risks. Specific focuses 
of the book are the anticipation of risks and how the concerns they generate influence the way policy 
systems are organised, linking academic debates about risk to policy concerns, and revitalising dis-
cussion of the policy choices between anticipation of risk and resilience. 

 
(2010) Summer issue, Risk and Regulation. This special edition of the journal presents a se-

ries of articles relating to close calls and early warnings. It is concerned with how individuals, organi-
sations and states deal with the often weak and complex signals of possible disaster, and the need 
for a moral climate in organisations that values curiosity about anomalous events. The journal is 
online at: http://www.lse.ac.uk.  

 
Underhill G, Blom J and Mügge D (eds), Global Financial Integration Thirty Years On. From 

Reform to Crisis, Cambridge University Press, Cambridge, 2010. This book analyses the past three 
decades of global financial integration and governance and the recent collapse into crisis, using re-
search from an interdisciplinary group of scholars to illuminate the economic, political and social is-
sues fundamental to devising an effective and legitimate financial system for the future. In three 
parts, the book canvasses the history and context of the current financial architecture, and assess-
ment of the current financial architecture and how well it works, reactions to the current regime and 
prospects for progress, and future directions for global financial governance after the crisis. 

 
Healey J and Dugdale P, Patient Safety First. Responsive Regulation in Health Care, Allen 

and Unwin, Sydney, 2009. This book examines the governance of clinical care and patient safety. 
Within the framework of responsive regulation, core regulatory approaches are analysed for their ef-
fectiveness, including information systems, corporate and public institution governance models, the 
design of safe systems, the role of medical boards, open disclosure and public inquiries. The book is 
of wider interest to those concerned with regulation and governance.  

 

Standards development 
 

 Kommission Arbeitsschutz und Normung (KAN), Participation of OSH Stakeholders in 
Standardization, Verein zur Förderung der Arbeitssicherheit in Europa, Germany, 2010. This is a re-
port of presentations and discussions at a Colloquium on stakeholder participation in standards de-
velopment processes. It includes discussion of access to standardisation processes, measures to 
support SMEs in the use of standards and participation in standardisation, and participation by stake-
holders in standardisation. The report is online at: http://www.kan.de.  

 
OHS regulatory systems 
 

Institute for Work and Health, Interjurisdictional Review: Papers Prepared for the Expert Advi-
sory Panel, Report of Expert Advisory Panel, Ontario, 2010. These papers provide descriptions of the 
OHS regulatory systems in seven jurisdictions. The papers were prepared for an Expert Advisory 
Panel established by the Ontario Ministry of Labour to review the OHS prevention and enforcement 
system in Ontario. They describe the systems in three Canadian provinces: Ontario, Quebec, and 
British Columbia; the state of Victoria in Australia; the United Kingdom; Germany; and New Zealand. 
The papers are online at: http://www.iwh.on.ca.   
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OHS enforcement 
 

Jamieson S et al, ‘OHS prosecutions: do they deter other companies from offend-
ing?’ (2010) 26(3) Journal of Health, Safety and Environment 213-231. This article reports re-
search investigating the general deterrent impact of OHS prosecutions in 19 non-prosecuted or-
ganisations. The research suggests that prosecutions help to make employers aware of their re-
sponsibility as employers, but that prosecution of others primarily has constitutive and symbolic 
effects. It is an important way of constructing employers as the principal bearers of responsibility 
but, by itself, is insufficient and other mechanisms are necessary to prevent workplace injuries 
and deaths. 

 
Foster N, ‘General rules or specific measures? The High Court decision in Kirk’ (2010) 23 

(3) Australian Journal of Labour Law 230-239. This article examines the High Court’s decision in 
the Kirk case and its implications for interpretation of the Occupational Health and Safety Act 
2000 (NSW) and the continuing work of the Industrial Court of NSW. Among other matters, the 
author critically examines the High Court’s views in relation to ‘identifiable risk’ and the prosecu-
tor pleading what it is alleged the defendant should have done. He notes the High Court’s lack of 
consideration of the historical background of the NSW Act and how cases have been dealt with in 
NSW and in the UK (which also places the onus of proof on the defendant) over many years. 

 
Economic incentives 
 

 (2010) 36(4) Scandinavian Journal of Work, Environment and Health. This special issue 
of the journal presents a series of articles relating to economic incentives as strategies to im-
prove OHS performance, including insurance premium differentiation, taxes and subsidies. The 
articles include: a systematic review of the methodological quality of economic evaluations of 
OHS interventions; an examination of factors influencing the transferability of OHS economic in-
centive schemes between countries with different workers’ compensation schemes; a discussion 
of guidelines for good practice in the economic evaluation of OHS interventions; a review of case 
studies evaluating economic incentives; and a discussion of the efficacy of economic incentives 
as a policy tool to promote OHS. A common theme in the articles is the conclusion that much of 
the research examining economic incentives is of poor quality and the authors make various rec-
ommendations to improve the quality of such research. 

 
Uptake of regulator guidance material 
 

 Matrix Knowledge Group, Circumstances Under Which Government Guidance Impacts on 
the Actions of Directors of Corporate Bodies, Health and Safety Executive Research Report RR 
817, HMSO, Norwich, 2010. This report presents a review of the literature aimed at finding out 
under what circumstances guidance material has an effect on board level and senior manage-
ment policy and practice, the issues it has an effect on and the organisational processes involved 
in uptake. The authors note that there is little robust empirical data on these matters and limited 
data on perceptions of relevant factors. The latter include matters typically associated with effec-
tive OHS management generally, that is, management leadership and commitment, OHS cham-
pions to advocate change, distributed responsibility for implementation, and education and train-
ing of staff. The report is online at: http://www.hse.gov.uk.     
 

R E G U L A T I O N  A T  W O R K  

Key Research and Reports ( c o n t i n u e d )  
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University education in OHS 
 

European Agency for Health and Safety at Work, Mainstreaming Occupational Safety and 
Health into University Education, European Agency for Health and Safety at Work, Bilbao, 2010. 
This report presents examples from 20 countries of university education in OHS. The report is 
online at: http://osha.europa.eu.  

 
Safety management and culture 
 

Hale A et al, ‘Evaluating safety management and culture interventions to improve safety: 
effective intervention strategies’ (2010) 48 Safety Science 1026-1035. This article reports on an 
evaluation of interventions to change safety culture and safety management in 29 companies in the 
Netherlands. The article identifies the features distinguishing successful from unsuccessful inter-
ventions. These are: constructive dialogue between workers and line managers; providing motiva-
tion to line managers; strengthening the monitoring and learning loops in safety management sys-
tems; and the amount of energy and creative energy injected by top managers and safety profes-
sionals. 

 
Sgourou E et al, ‘Assessment of selected safety performance evaluation methods in regards 

to their conceptual, methodological and practical characteristics’ (2010) 48 Safety Science 1019-
1025. This article sets outs some criteria for assessing the merits of different methods for evaluating 
safety performance. The article reports on a trial of the assessment criteria with six methods: Al-
teren and Hovden’s Safety Element Method; Redinger and Levine’s Universal Assessment Instru-
ment; Grote and Künzler’s Safety Culture Questionnaire; Tinmannsvik and Hovden’s Safety Diag-
nosis Criteria; Roy et al’s OHS Self-Diagnosis Tool; and Bellamy and Geyer’s Pyramid of Chemical 
Major Accident Prevention.   
 

European Agency for Health and Safety at Work, Mainstreaming OSH into Business Man-
agement, European Agency for Health and Safety at Work, Bilbao, 2010. This report presents a re-
view of the literature, an overview of policy developments and case studies relating to OHS man-
agement. The report is online at: http://osha.europa.eu.  

 
Risk management 
 

Trewin N, Ojiako U and Johnson J, ‘Risk management and its practical application: lessons 
from the British army’ (2010) 13(5) Journal of Risk Research 669-686. This article reports research 
into risk management approaches of the British army, how officers learn about risk management, 
the extent to which risk management approaches are used, and whether commercial organisations 
can learn from the risk management methodologies and processes used by the British army. 

 
Attitudes to OHS 
 

 Nja O and Fjelltun S H, ‘Managers’ attitudes towards safety measures in the commercial 
road transport sector’ (2010) 48 Safety Science 1073-1080. This article reports research investigat-
ing the attitudes of managers in commercial transport enterprises in Norway to health, safety and 
environment (HSE) management. The research finds that one half perceive HSE work to be too ex-
pensive, one half consider that HSE work compromises their competitiveness, one third do not con-
sider that implementing further HSE measures is necessary or has cost benefits. Analysis of man-
ager’s responses suggests five dimensions to managers’ HSE attitudes. These relate to whether 
HSE work improves HSE outcomes, whether HSE regulation is appropriate, whether HSE work is 
effective, whether HSE work can be improved, and concern with HSE formalities. 

R E G U L A T I O N  A T  W O R K  

Key Research and Reports ( c o n t i n u e d )  
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Small enterprises 
 

MacEachern E et al, ‘Workplace health understandings and processes in small businesses: a 
systematic review of the qualitative literature’ (2010) 20(2) Journal of Occupational Rehabilitation 180-
198. This article presents the findings of a systematic review of qualitative, peer-reviewed literature 
relating to how small business parties understand and implement processes relating to OHS. The 
findings concern understanding of OHS hazards, risk management, and how broader structures, poli-
cies and systems shape OHS understanding and management. 

 
  Breslin C et al, ‘Effectiveness of health and safety in small enterprises: a systematic review 

of quantitative evaluations of interventions’ (2010) 20(2) Journal of Occupational Rehabilitation 163-
179. This article presents the findings of a systematic review conducted to identify effective OHS in-
terventions in small businesses. The types of interventions which involved training and audits, and a 
combination of training, audits, engineering and a motivational component, were associated with posi-
tive changes in OHS-related attitudes and beliefs.     

 
Young workers’ awareness of hazards 
 

 Vladutiu C et al, ‘Hazardous task recognition among US adolescents working in the retail or 
service sector’ (2010) 53 American Journal of Industrial Medicine 686-692. This article reports the 
findings of a telephone survey with 858 adolescents. The survey found that among the respondents 
who performed work tasks known to be hazardous, very few recognised the hazards. The authors 
conclude that in view of the underestimation of risks by young workers, greater emphasis should be 
placed on eliminating or reducing hazards, while simultaneously improving capacity to recognise haz-
ardous work.  

 
Musculoskeletal disorders 
 

(2010) 20(2) Journal of Occupational Rehabilitation. This edition of the journal presents a se-
ries of systematic reviews relating to the prevention and management of musculoskeletal injuries.  

 
European Agency for Health and Safety at Work, OSH in Figures: Work-Related Muscu-

loskeletal Disorders in the EU-Facts and Figures, European Agency for Health and Safety at Work, 
Bilbao, 2010. This report examines musculoskeletal disorders (MSDs) in the European Union. The 
report provides an overview of the current European situation with regard to MSDs, trends since the 
first EU campaign in 2000, and the causes and circumstances behind MSDs. The report aims to help 
policy makers, actors at enterprise and sector level, and researchers to plan preventive strategies. 
The report is online at http: http://osha.europa.eu.  

 
Occupational noise and vibration 
 

 Safe Work Australia, Occupational Noise-Induced Hearing Loss in Australia: Overcoming Bar-
riers to Effective Noise Control and Hearing Loss Prevention, Commonwealth of Australia, 2010. This 
report presents the findings of research investigating the key barriers to and enablers for influencing 
the effective control of occupational noise and prevention of occupational noise induced hearing loss. 
The report is based on focus groups with workers, a nation-wide survey of 1100 workers and 1000 
employers and managers, interviews with 50 employers, managers, health and safety representatives 
and union representatives, in at-risk industry groups. The report recommends interventions relating to 
awareness raising, education, and increased likelihood and visibility of enforcement of noise control 
regulations. The report is online at: http://www.safeworkaustralia.gov.au.    
 

Key Research and Reports ( c o n t i n u e d )  
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Safe Work Australia, National Hazard Exposure Worker Surveillance: Vibration Exposure and 
the Provision of Vibration Control Measures in Australian Workplaces, Commonwealth of Australia, 
2010. This report presents findings of the NHEWS survey for vibration, including findings relating to: 
the proportion of workers exposed to vibration and their age; the industries and occupations in which 
they work; the type of vibration; and provision of risk control measures and training. The report is 
online at: http://www.safeworkaustralia.gov.au  

 
Nanomaterials 
 

 Savolainen K et al, ‘Nanotechnologies, engineered nanomaterials and occupational health 
and safety’ (2010) 48 Safety Science 957-963. This article by 22 authors from health and safety au-
thorities in five European countries discusses seven issues which the authors suggest require urgent 
consideration in order to understand and reliably assess the risks to workers’ health posed by engi-
neered nanomaterials (ENM). The issues discussed are:  
• The need for improved understanding of metrics associated with ENM toxicity 
• Development of monitoring devices for ENM exposure assessment 
• Understanding changes in the structure and state of ENM at different concentrations in aero-

sols; understanding translocation of ENM in the human body 
• Identifying the key health effects of ENM including pulmonary toxicity, genotoxicity, carcino-

genic effects, and effects on circulation  
• Development of tiered approaches for testing of ENM safety 
• Use of these data for occupational health risk assessment. 
 

Safe Work Australia, Engineered Nanomaterials: Investigating Substitution and Modification 
Options to Reduce Potential Hazards, Commonwealth of Australia, 2010. This report presents the 
findings of a survey and literature review relating to substitution/modification practices to reduce the 
toxicity of engineered nanoparticles. The report discusses the use of surface modification, encapsula-
tion, particle size control, functional group addition and crystalline phase type control which may vari-
ously be used with different types of nanomaterials to decrease their toxicity. The report is online at: 
http://www.safeworkaustralia.gov.au  
 

Safe Work Australia, Engineered Nanomaterials: Feasibility of Establishing Exposure Stan-
dards and Using Control Banding in Australia, Commonwealth of Australia, 2010. This report exam-
ines the feasibility of these two strategies with reference to the British Standards Institution (BSI) 
2007 guide Nanotechnologies – Part 2: Guide to Safe Handling and Disposal of Manufactured Nano-
materials. The report is online at: http://www.safeworkaustralia.gov.au  
 

Safe Work Australia, Work Health and Safety Assessment Tool for Handling Engineered 
Nanomaterials, Commonwealth of Australia, 2010. This publication presents a tool for regulators and 
organisations to use to assess the use of engineered nanomaterials. The tool covers: organisation 
characteristics; the type, quantity and form of nanomaterials handled, and the operations in which 
they are handled; the processes used for handling nanomaterials; control measures used; and label-
ing. The assessment tool is online at: http://www.safeworkaustralia.gov.au  

 
Safety of particular plant 
 

Isherwood R, Tower Crane Incidents Worldwide, Health and Safety Executive Research Re-
port RR820, HMSO, Norwich 2010. This report examines 85 incidents involving tower cranes over a 
20 year period. The report identifies the most common causes of incidents as erection/dismantling/
extending the crane followed by extreme weather. Other causes are mechanical or structural issues, 
foundation issues, misuse and electrical/control system issues. No particular manufacturer was identi-
fied  as linked to more incidents. The report is online at: http://www.hse.gov.uk.        

Key Research and Reports ( c o n t i n u e d )  
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New Alchemy and Health and Safety Executive, Safety in the Design, Construction and Use 
of Bulk Tipping Containers, Health and Safety Executive Research Report RR822, HMSO, Norwich 
2010. This report examines the safety aspects of loading and unloading bulk tipping containers. It 
identifies the causes of incidents and concludes that there are design improvements and technologi-
cal advances that can be used to reduce some risks, as well as a need for industry to understand 
the static, torsional and dynamic forces at work when tipping containers are loaded and unloaded. 
The report is online at: http://www.hse.gov.uk.     

 
Airborne hazards 
 

Safe Work Australia, National Hazard Exposure Worker Surveillance: Exposure to Dust, 
Gases, Vapours, Smoke and Fumes and the Provision of Controls for These Airborne Hazards in 
Australian Workplaces, Commonwealth of Australia, 2010. This report presents the findings of the 
NHEWS survey in relation to airborne hazards including findings relating to: the proportion of sur-
veyed workers exposed to hazards and the type of exposure; the age of exposed workers, and the 
industries and occupations in which they work; whether controls are provided and the type. The re-
port also makes recommendations in relation to ongoing surveillance of worker exposure to airborne 
hazards. The report is online at: http://www.safeworkaustralia.gov.au 

 
Occupational light vehicle use 
 

 Stuckey R et al, ‘Risk factors for worker injury and death from occupational light vehicles 
crashes in New South Wales (Australia)’ (2010) 53 American Journal of Industrial Medicine 931-
939. This article reports research into the risk factors for motor vehicle accidents among occupa-
tional users of light vehicles. Key risk factors for casualties were tired driver, no seat belt use and 
excessive speed. Key risk factors for fatalities were no seat belt and high speed. The authors sug-
gest risk reduction strategies including the use of safer vehicles, fatigue management and journey 
planning. 

 
Occupational stress 
 

 Adams G and Buck J, ‘Social stressors and strain among police officers: it’s not just the bad 
guys’ (2010) 37 Criminal Justice and Behaviour 1030-1040. This article reports research with police 
officers in the US states of Wisconsin and Illinois. The research examines the relationship between 
social stressors arising from police officers’ interactions with civilians and suspects (outsiders) and 
with co-workers and supervisors (insiders), and the three outcomes of turnover intention, psycho-
logical distress and emotional exhaustion. The research finds that social stressors from outsider and 
insider sources were related to all three outcomes, and that stressors arising from insiders were at 
least as strong as those arising from outsiders. The authors suggest the need for stress prevention 
efforts to target insider stressors, with the aim of eliminating root causes and reducing them through 
team building activities. 

 
 Guthrie R, Ciccarelli M and Babic A, ‘ Work-related stress in Australia: the effects of legisla-
tive interventions and the cost’ (2010) 33 International Journal of Law and Psychiatry 101-115. The 
starting point of this article is the legislative thresholds used to reduce the costs of compensable 
stress-related claims. The article surveys these legislative provisions, analyses their effectiveness 
and proposes alternative options, including a corporate citizenship approach to the prevention and 
management of stress claims.    

Key Research and Reports ( c o n t i n u e d )  
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International News 

Risk assessment  

 The European Agency for Safety and Health at Work has established a database 
of risk assessment tools and methodologies suitable for different types of work, organisa-
tions and types of hazards. The database includes checklists, guides, guidance docu-
ments, handbooks, brochures, questionnaires, and interactive software tools. The data-
base is online at: http://osha.europa.eu/en/practical-solutions/risk-assessment-tools/
index_html.  

Key Cases 

Union entry 
 

Darlaston v Parker [2010] FCA 771  

Three CFMEU officials repeatedly entered a construction site in Manly in Sydney on 2 and 4 De-
cember 2008. On 3 December they refused to comply with a site induction request. On at least one oc-
casion, Lend Lease Development Pty Ltd site managers asked them to identify their ‘specific safety con-
cerns’, but they declined, with one saying ‘look, it's the whole site’.  
  

 The Australian Building and Construction Commissioner claimed before Flick J in the Federal 
Court that one of the union officials on site instructed carpenters and renderers to stop work, and an-
other climbed on scaffolding, contrary to instructions. The officials, who failed to undergo a safety induc-
tion as requested, also parked two cars near a crane that was being dismantled. The ABCC argued that 
the union did not enter the site for OHS reasons, but to further a dispute in relation to the payment of 
subcontractors, and that consequently the union had contravened section 767(1) of the Workplace Rela-
tions Act 1996 (which has since been repealed – the equivalent of section 767 is now section 500 of the 
Fair Work Act 2009). Section 767 provides that: 

(1) A permit holder exercising, or seeking to exercise, rights:  

     (a)   under section 747, 748 or 760; or 

 (b) under an OHS law in accordance with section 756 or 757;  

must not intentionally hinder or obstruct any person, or otherwise act in an improper manner.  

 

Section 758 provides that: 

(1) A permit holder must not enter, or remain on, premises under an OHS law unless the permit holder 
produces his or her permit for inspection when requested to do so by the occupier of the premises. 

       …. 

Sexual harassment 
 

 Purdy A and Levy N, Experiences of Sexual Harassment Amongst Young Women Workers: An 
Exploration of Power and Opportunity, SA Unions Young Workers’ Legal Service, Adelaide, 2010. This 
report presents an analysis of sexual harassment cases reported to this legal service. The report dis-
cusses harasser characteristics, use of power, mistreatment and the impact of harassment on targets 
with regard to credibility, shame, self-doubt, disempowerment and health consequences. The report is 
online at: http://www.saunions.org.au.   

Key Research and Reports ( c o n t i n u e d )  
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(3) A permit holder must not enter, or remain on, premises under an OHS law if:  

(a) the occupier of the premises requests the permit holder to comply with an occupational health 
and safety requirement that applies to the premises; and 

(b) the request is a reasonable request; and 

(c) the permit holder fails to comply with the request. 

 

 The union argued that its safety concerns were legitimate, and pointed to inadequate fenc-
ing and scaffolding with missing hand rails, kick boards and edge protection.  
 

 Flick J observed that that some of the safety conditions cited were visible from outside the 
site, but said that whether they were identified prior to entry, or ‘emerged only thereafter’ could not 
be determined. After citing Hogan v Riley [2010] FCAFC 30 (noted in Regulation at Work July 
2010) Flick J (para [55]) stated that accusations of ‘improper manner’ could not be made out 
‘merely’ because the officials refused to identify specific concerns. Even if they had found no evi-
dence of unsatisfactory conditions, it would not necessarily follow that their right to enter was ‘not 
properly invoked’.  
 

 Flick J found that the union officials’ refusal to be inducted when they entered the work-
place was a contravention of section 758(3) of the Workplace Relations Act. Flick J was also criti-
cal of the ‘unwarranted rudeness’ with which the union officials treated Lend Lease staff, and 
stated that their rude conduct provided little support for the claim their need to enter was ‘bona 
fide’ (para [213]). Flick J upheld the claims that one of the officials had contravened section 767 of 
the Act in instructing certain employees to stop work, and that another had contravened section758
(3) of the Act in failing to come down from scaffolding when requested. Flick J, however, rejected 
claims that the officials had parked their cars near a crane to delay work – in Flick J’s view the area 
had not been set up as an exclusion zone and there was insufficient evidence that an actual delay 
was caused. Flick J did find that their failure to move the vehicles when requested was a contra-
vention of section 758(3).  

 
The Australasian Meat Industry Employees Union v Somerville Retail Services [2010] FWA 

6737  
 

 This is an arbitrated decision of Fair Work Australia in relation to an application by the Aus-
tralasian Meat Industry Employees Union for permission to meet employees of a meat processor in 
a production area lunchroom. The employer instead required the union to meet with workers in an 
administration building, which workers could only enter if accompanied by managers or administra-
tive personnel. The union argued that the administration area was inconvenient and discouraged 
workers from attending union discussions. The dispute specifically relates to whether requests 
made by the employer, with respect to the use of the training room for discussions when permit 
holders of the Applicant exercise a right of entry in accordance with rights that permit holders have 
under section 484 of the Fair Work Act 2009, are reasonable. Section 484 provides that: 

A permit holder may enter premises for the purposes of holding discussions with one or more em-
ployees or TCF outworkers: 

(a) who perform work on the premises; and 

(b) whose industrial interests the permit holder’s organisation is entitled to represent; and 

(c) who wish to participate in those discussions. 

 

Key Cases ( c o n t i n u e d )     
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 Section 492 provides that the permit holder must comply with any reasonable request by the 
occupier of the premises to: (a) conduct interviews or hold discussions in a particular room or area 
of the premises; or (b) take a particular route to reach a particular room or area of the premises. Fair 
Work Australia may deal with a dispute about whether the request is reasonable (subsection 505
(1)). 
 

 Commissioner Julius Roe upheld the union’s claim and held that an arrangement requiring 
workers to enter a building not normally accessible to them ‘would have the effect of discouraging 
[them] from participating and would make it more difficult for [them] to participate.’   

 

The aftermath of the Kirk decision 

 
Inspector Hamilton v John Holland Pty Ltd [2010] NSWIRComm 72 
 

 Part of the Sydney Lane Cove Tunnel collapsed while it was being built, putting at risk a 
number of workers. John Holland was prosecuted and the charges (in an Application for Order) 
identified John Holland as the accused, identified that it was an employer, and identified the prose-
cutor, the date and place of the incident. The charges then alleged that the defendant: 

FAILED TO ensure the health, safety and welfare at work of all its employees and in particular [the 
names of the employees put at risk] contrary to s 8(1) of the Occupational Health and Safety Act 
2000. 

 

 The Applications included the ‘particulars’ of the charge in detail (see for example para 56 of 
the Full Commission’s decision). 

 

 John Holland challenged the charge, on the basis that it insufficiently stated the offence in 
general terms (‘fail to ensure safety’), and that the charge should have precisely identified the steps 
that the company should have taken etc (see paras [24]-[26]). 

 

 The Full Bench of the Industrial Court (Boland P, Walton VP and Haylen and Staff JJ) re-
jected the defendant’s arguments. They distinguished the pleadings in Kirk from those in the present 
case (paras [55]-[57]) as follows: 

The particulars that are the subject of consideration in the present proceedings are significantly 
more extensive than those in Kirk in describing how the defendant failed to ensure safety. The Appli-
cations do not, in terms, contain express statements as to what measures should have been taken 
to prevent the risk identified. … 

Instead … the Applications identify the act or omission of the defendant in failing to ensure safety … 

The Applications identify the risks. It is then apparent from the Applications what failures are alleged, 
and implicit are the measures the defendant should have taken to avoid the risk to safety. If there 
were any deficiency in the manner in which the particulars were expressed it would not render the 
charges invalid. Rather, it would be open to the trial judge to order an amendment or for further par-
ticulars to be provided or for the defendant to seek further and better particulars: Rockdale Beef 
[[2007] NSWCA 128] at [126] per Basten JA referring to Stanton v Abernathy at 667, 671-672. 

 

 The Full Court also rejected the defendant’s argument that the formal ‘charge’ section had to 
be separated from the ‘particulars’ section of the Application for Order, and held that the offence as 
charged was the offence that was revealed by a reading of the whole document. 

Key Cases ( c o n t i n u e d )  
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 The Full Court accepted (para [36]) that a valid charge needed to include ‘the essential legal 
elements (ie matters that as a matter of law needed to be established before a charge is made out), 
and the ‘essential factual ingredients’ (the time, place and manner of commission of the offence). At 
para [38] the Full Court determined that: 

… if an Application describes an offence under s 8(1) of the OHS Act 2000 in the words of that provi-
sion, it would seem to us that the Application has met the requirement of identifying the legal nature of 
the offence, that is the essential legal elements, subject to the proviso that, in adopting the words of the 
statute, it admits of no uncertainty or ambiguity: Rockdale Beef at [131]. What must also be identified in 
the Application are the essential factual ingredients that shall include the time, place and manner of the 
defendant's acts or omissions. 

 
Inspector Rowe v Stephenson Cranes Pty Ltd and Soltau [2010] NSWIRComm 68 
 

 In this case Marks J in the New South Wales Industrial Court carefully scrutinised pleading that 
had been provided in support of a guilty plea and concluded  that a crucial factual point had not been 
established beyond reasonable doubt (whether or not a fall had been caused by a particular failure of 
a crane driver). At para [110] Marks J noted that: 

I should not be taken to be asserting that in any way the particulars contained within each of the 
amended applications for order in these proceedings are deficient in the manner asserted by the High 
Court of Australia in Kirk. They are, in my opinion, clearly adequate. However, the purpose of the dis-
cussion is to emphasise that it is the charge as particularised which each of the defendants is required 
to meet and with which the Court is required to deal in the context of the factual matrix that has been 
established. 

 
Kirwin v Laing O’Rourke (BMC) Pty Ltd [2010] WASC 194 
 

 Director of the Department of Consumer and Employment Protection appealed to the Western 
Australian Supreme Court against a decision of a Magistrate acquitting Laing O’Rourke (BMC) Pty Ltd 
of charges under the employer’s general duty of the Western Australian Occupational Safety and 
Health Act 1984. A worker had been injured after a donga (residential hut) left the ground when a cy-
clone hit a rail workers’ camp in the Pilbara region. The Magistrate had found that it was not foresee-
able that the constructed dongas, which had been approved by the local council, would be sub-
standard. 
 

 In the appeal Laing O’Rourke argued, following Kirk, that insufficient particulars had been pro-
vided to enable it to meet the case. Murray J observed that the New South Wales general duties dif-
fered from the Western Australian duties in that the New South Wales provisions stated the duty in ab-
solute terms, subject to the defence that the required measures were not reasonably practicable 
(section 28), whereas the Western Australian general duty included ‘reasonable practicability’ as part 
of the general duty. Murray J then concluded (paras [61]-[62]): 

In the context of that statutory scheme, it can well be understood why the High Court went on to hold 
that it was for the prosecution to identify the measures which should have been taken. If that were not 
so, the employer would be unable to make out the defence unless it could show to the civil standard of 
proof, that it was not reasonably practicable to comply with any conceivable way in which, in the par-
ticular case, the duty might have been breached. It was for the prosecution, so it was held, to identify in 
the charge the risk to the health, safety and welfare of the employees and what it is alleged might have 
been done to ensure that that risk did not eventuate: 553 - 555 [14] - [19]. 

... 
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That reasoning may not apply to the different wording of our Act, but I accept that much the same 
observation might be made about the standard of pleading to be adopted in a prosecution notice 
charging offences under our Act, as in this case. As I have said, in my view, the charges in this case, 
as amplified by the particulars given, expressed with reasonable clarity the nature of the appellant's 
case, from which he did not depart in its presentation. 

 
Morrison v Chevalley [2010] NSWIRComm 116  
 

 In this case three directors were prosecuted under section 26 of the New South Wales Occu-
pational Health and Safety Act 2000 after a worker was killed while driving a fully-loaded dump truck 
down a steep quarry haul road. The truck left the road at a curve and rolled down an embankment. 
The employer pleaded guilty to a charge under the employer’s general duty in section 8 of the NSW 
OHS Act, and one of the directors pleaded guilty to an officer’s offence in section 26 of the Act - be-
fore the Kirk case was decided in the High Court. After the Kirk decision was handed down by the 
High Court, the other two directors argued that the charges laid against them pursuant to section 26 
failed to identify what measures they should have taken to comply with the OHS Act.   

 The Full Bench of the Industrial Court (Boland P, Walton VP and Haylen and Staff JJ) found, 

Key Cases (continued) 

as in Hamilton v Holland, that the directors' omissions, and what they should have done to avoid 
risks to safety, were ‘implicit’ in the particulars of the charge. The Full Court stated (paras [127]-
[130] and [132]) that: 

In our opinion, the particulars adequately identify the acts or omissions of the corporation that cre-
ated the risk. In particular A it is alleged, for example, that the corporation failed to ensure that the 
haul road was constructed and maintained in a manner that was safe because the corporation did 
not ensure adequate continuous berms were placed along the side of the road, the corporation left 
parts of the road with no berms and left other parts of the road with berms that were of inadequate 
height. It is also alleged in particular A that there was no signage posted along the road relating to 
the grade of the road, the suggested gear to be selected, the passing width available or the speed 
limit. In other words, the corporation’s omission was that it failed to ensure there was signage posted 
describing the grade of the road, the gear to be selected, the passing width available and the speed 
limit. 

 

These allegations are clear statements of the corporation’s alleged omissions. If further information 
is required relating to any of these failures it would be open to the trial judge to order an amendment 
or for further particulars to be provided or for the defendant to seek further and better particulars: 
Rockdale Beef at [126] per Basten JA referring to Stanton v Abernathy (1990) 19 NSWLR 656 at 
667, 671-672. 

  

As for the defendant’s submission that the Applications do not identify what it was the corporation 
should have done to avoid the risk to safety, it is implicit in the particulars. For example, sub-
particular (iv) of particular C alleged that the omission of the corporation was that it failed to provide 
instruction and supervision to ensure that pre-start checklists were always completed, in particular 
those that monitored the effectiveness of the braking system, the operator’s instrumentation lights 
and warning systems, and the amount of fuel. It is implicit in that allegation that in order to avoid the 
risk the corporation should have provided the necessary training and instruction to ensure pre-start 
checklists were always completed. Sub-particular (iii) of particular D alleged that the omission of the 
corporation was that it failed to have an adequate maintenance management system for the Terex 
28 Truck to ensure that defects were identified and necessary maintenance work was completed. 
Implicit in that allegation is that to avoid the risk the corporation should have ensured there was an 
adequate maintenance management system in place for the truck. 
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For the purpose of the defences available to the corporation under s 28, the Applications for Order 
provide the necessary information for the defendants to prepare those defences. In sub-particular 
(v) of Particular B for example, it was alleged the corporation failed to ensure a competent person 
was retained to service the truck, who could and did periodically test safety critical functions such 
as braking, steering, alarms and warning systems and who had the capacity to identify safety criti-
cal defects so as to ensure that repairs were carried out to maintain the truck in a safe working con-
dition. The defendants, therefore, would know precisely what they needed to defend in relation to 
the corporation’s alleged contravention in this regard and an assessment would need to be made 
by them whether a defence was available to the effect it was not reasonably practicable to ensure a 
competent person was retained to service the truck in order to avoid the risk or whether they had 
no control over that matter and it was impracticable to avoid the risk. 

… the particulars in the present case are significantly more comprehensive than those impugned in 
Kirk. 

 

 The Full Court also noted that Kirk requires the prosecutor to identify the measures that 
should have been taken, not the specific means through which those measures could have been 
achieved. At paras [95]-97] and [99] the Full Court noted that: 

In our opinion, there is no obligation upon the prosecutor to plead the ‘acts or omissions’ of the two 
directors. It is not an essential legal element of an offence charged under s 8(1) by operation of s 
26 that the prosecutor must prove either that the person was in a position to control or influence the 
corporation with respect to the act or omission, or that the person did not take steps to ensure the 
company did not do the act or omission in question and was thereby not duly diligent. Nor are such 
‘acts or omissions’ essential factual ingredients to be proved by the prosecutor. 

  

Moreover, it is not necessary for the prosecutor to identify in an Application for Order how the direc-
tors failed to prevent the corporation, by its acts or omissions, from causing a risk to health and 
safety in order that the directors may properly prepare a defence. It makes little sense to require 
the prosecutor to have the knowledge to assert such matters when the rationale for placing the 
onus on the defendants is that they are best placed to know whether they were in a position to in-
fluence the conduct of the corporation or being in such a position exercised all due diligence. 

  

This is not to say that some aspect of a defendant’s ‘acts or omissions’ may not be the subject of 
an application for particulars if fairness demands it. But that is a matter for the trial judge in the con-
duct of the trial and having regard, in particular, to the fact that the onus is reversed. 

  

Section 12 does create the offence, providing as it does that 'A person who contravenes, whether 
by act or omission, a provision of this Division is guilty of an offence....' However, s 12 does not 
require the prosecutor to prove under s 26 an act or omission by a director, or person concerned in 
the management of a corporation, separate from the act or omission of the corporation. The direc-
tor, etc, is taken to have contravened the same provision as the corporation in the same way the 
corporation did, unless a defence is made out. So that, for instance, if a corporation contravened s 
8(1) by failing to ensure that systems of work were safe and without risks to health, a director is 
taken also to have contravened s 8(1) in the same way unless the director is able to prove, on the 
balance of probabilities, that he or she was not in a position to influence how it was the corporation 
failed to ensure a safe system of work at the relevant time and place or, he or she, being in such a 
position, used all due diligence to prevent the contravention by the corporation.  

  

See paras [100] and following for an elaboration of the last point made in this extract. 
 

 The Full Court also determines that section 26 is not constitutionally invalid, citing a number 
of previous decisions where the High Court has ruled that a provision which simply reverses the 
onus of proof is not, for that reason alone, contrary to the exercise of judicial power (see paras 
[152]-[296]). 
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Inspector Dugdale v Fluid Tech Hydraulics Pty Ltd [2010] NSWIRComm 123   
 

 A New South Wales supplier, Fluid Tech Hydraulics Pty Ltd  initially entered a guilty plea to 
a charge under section 11(1)(a) of the Occupational Health and Safety Act 2000 (NSW), but after 
the High Court handed down its decision in Kirk the supplier applied to withdraw its guilty plea, ar-
guing that the charge lacked specificity because the particulars did not explain what it should have 
done to prevent the incident. 

 
 Marks J examined the material before him (including the agreed statement of facts) and 
concluded that (para [53]): 

It is there [in the agreed statement of facts, para 29] asserted that the defendant ‘did not test and 
did not arrange for testing of the high-pressure oxygen line or the hose prior to supplying it to Weld-
lok.’ In these circumstances, it is inappropriate for the defendant to complain that the charge as 
currently formulated does not contain sufficient specificity as to the testing that should have been 
undertaken by the defendant. The fact is, as the defendant has agreed in the agreed statement of 
facts, it carried out no testing. 

 

The scope of risk assessment required by the general duty on persons conducting a 

business or undertaking in Queensland 
 

Griffiths v State of Queensland [2010] QSC 290  
 

 In October 2004 a Nambour General Hospital nursing assistant injured her back when a 
5kg stainless steel canister slipped from her hands while she was lifting it from a waist-high trolley 
in October 2004. She claimed $600,000 damages for breach of statutory duty, breach of duty of 
care in negligence or breach of an implied term of the contract of employment. The breach of 
statutory duty claim was for a contravention of section 28(1) of the Workplace Health and Safety 
Act 1995 (Qld) which provides that: 

A person (the relevant person) who conducts a business or undertaking has an obligation to en-
sure the workplace health and safety of the person, each of the person’s workers and any other 
persons is not affected by the conduct of the relevant person’s business or undertaking.... 

 

 The Manual Tasks Code of Practice 2000 sets out the procedure required for preventing or 
minimising exposure to the risk of musculoskeletal disorders caused by manual tasks: 

Management of risk 

Identify problem tasks (see chapter 7). Although manual tasks can be identified as a hazard, not 
all manual tasks have significant risks associated with them. Select tasks for assessment that may 
have the potential to contribute to a musculoskeletal disorder, or have caused one.  

Assess the risks associated with the problem tasks (see chapter 8). 

Control the risk (see chapter 9), by selecting and implementing solutions to prevent or minimise 
the risk (see chapter 10). 

Monitor and review the effectiveness of the controls (see chapter 9). 
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Volume 9, Issue  3 

P A G E  1 7  R E G U L A T I O N  A T  W O R K  

Plan, design and purchase to reduce risks 

• To prevent musculoskeletal disorders the relevant person who is an employer must make 
sure:  

• Work processes involving manual tasks are designed to be safe and without risk to health 
and safety, and  

• Work items including plant, tools, containers, workbenches, furniture, mechanical devices 
and vehicles are designed, purchased and maintained to be safe and without risk to health 
and safety (see chapter 3). 

 

Consultation 

Consultation is an effective way of identifying risks and developing controls in the workplace (see 
chapter 4). It encourages a cooperative approach to health and safety while recognising the deci-
sion-making role of the relevant person who is an employer. Consultation will be enhanced if the 
provisions regarding workplace health and safety representatives (WHSR), workplace health and 
safety committees and workplace health and safety officers (WHSO) are implemented. These are 
contained in parts 7 and 8 of the Act. 

 

Training 

Training is essential for workers to perform manual tasks without risk to health and safety. Provide 
workers and others at the workplace with information, instruction, training and supervision (see 
chapter 5) sufficient to enable them to do their work in a safe manner. Training is also necessary 
when any new work processes or equipment are introduced. 

 

 In the Supreme Court of Queensland (Daubney J) the worker argued that the canister was 
notoriously ‘awkward to handle’ and that the employer should have conducted a formal risk as-
sessment on the handling of the 5kg item, and provided her with specific training. Daubney J found 
for the defendant, and stated (para [48]) that: 

It is important to note that the Code recognises that all manual tasks could potentially be recog-
nised as a hazard, but that not all manual tasks have significant risks associated to them such as 
would warrant the implementation of a formal risk assessment. 

 

 It was argued in this case that prior to the incident the measures taken by the employer to 
avoid exposing the worker to the risk of injury had included:  

• Ensuring she was a properly qualified nursing assistant before hiring her; 

• Ensuring she underwent a detailed orientation program prior to commencing employment; 

• Providing her with manual handling and other forms of training on an ongoing basis; 

• Demonstrating numerous ways to safely lift equipment; and 

• Providing her with a number of avenues for raising workplace health and safety issues 
(which she had not used in relation to the canister). 

 

 Daubney J held that these measures discharged the employer’s duty under section 28.  
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Non-pecuniary sanctions 
 

Inspector Ochoa v East Sun Building Pty Ltd & Gao [2010] NSWIRComm 91    
 

 Section 115 of the Occupational Health and Safety Act 2000 provides a court with the following 
sentencing option: 

(1) The court may do any one or more of the following: 

(a) order the offender to take specified action to publicise the offence, its consequences, the penalty 
imposed and any other related matter, 

(b) order the offender to take specified action to notify specified persons or classes of persons of 
the offence, its consequences, the penalty imposed and any other related matter (including, for ex-
ample, the publication in an annual report or any other notice to shareholders of a company or the 
notification of persons aggrieved or affected by the offender’s conduct). 

 
 In this case Marks J ordered a project manager, a contractor and a subcontractor, each of 
whom had failed to ensure the OHS of a non-English-speaking worker, to publish newspaper adver-
tisements in five languages outlining the details of their contraventions of the Act. See paras [37]-[48], 
especially paras [45] and [46]. 

 

Enforceable undertakings 
 

Comcare v Telstra Corporation Limited [2010] FCA 636     
 

 Comcare initiated prosecution proceedings against Telstra, and Telstra submitted to Comcare 
a draft enforceable undertaking. Comcare rejected the proposed undertaking, and listed the prosecu-
tion for trial. Telstra then submitted a redrafted undertaking, and applied for the trial to be put on hold.   

 

 Collier J rejected the application, on the grounds that if the application was granted, Telstra 
could put forward further drafts, indefinitely postponing the trial; Comcare was entitled to have its 
prosecution proceedings treated expeditiously by the Federal Court; and the value of the proposed 
undertaking, and whether it should be accepted in lieu of litigation, was a matter for Comcare to de-
cide – not for the court to decide.        

Key Cases (continued) 

Standing to seek review of a refusal to issue an improvement notice 

 
Kavanagh v Victorian WorkCover Authority (Occupational and Business Regulation) [2010] 

VCAT 639  
 

 WorkSafe Victoria investigated a sacked employee’s allegations of bullying, and decided not 
to issue an improvement notice. The sacked worker applied to the Victorian Civil and Administrative 
Tribunal to have WorkSafe’s determination reviewed. Acting Deputy President upheld WorkSafe’s 
submission that section 127 of the Occupational Health and Safety Act 2004 (Vic) provides that an 
eligible person (ie a person eligible to seek the review of a decision before the tribunal) only in-
cluded an employer, employee or health and safety representative affected by a WorkSafe deci-
sion, and did not include an ex-employee.  
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In his latest Centre working paper, Professor Andrew Hopkins argues that recent develop-
ments in the regulation of incentive arrangements to make finance industry decision makers more 
concerned about the longer term consequences of their behaviour, following the 2008 Global Finan-
cial crisis, have relevance for the management of catastrophic health, safety and environmental (HSE) 
risks, and the prevention of disasters. The working paper, which is titled Dealing With Catastrophic 
Safety and Environmental Risks: Lessons From the Global Financial Crisis, is online at: http://
ohs.anu.edu.au/publications/index.php. A précis of the working paper is provided here. 
 

In the finance industry, individual remuneration is linked to financial performance in various 
ways. Two prominent forms are where individual earnings are linked to performance through commis-
sions, and where senior executives are paid in part with share options. For example, subprime mort-
gage brokers in the United States were paid on commission on the basis of the volume of loans they 
could generate and had no incentive to consider the consequences of their actions. On the other 
hand, remuneration through share options can provide officers who are sufficiently senior to influence 
share prices with a powerful incentive to maximise company profit but they may sell and yield profits 
from their share options before any long-term consequences of their decision-making are realised. 
Concern about the risks inherent in these remuneration arrangements has led to calls for govern-
ments or regulators to intervene to ensure that such pay arrangements do not have undesirable con-
sequences. 
 

The lessons from the finance industry may be equally relevant to the management of catastro-
phic HSE risks. For example, corporate oexecutives of major hazard facilities may make decisions to 
defer maintenance, not invest in new and safer equipment, and cut back training and staffing in order 
to drive costs down and increase profits, and hence increase return on investment and share price. 
The company may not suffer any consequences from this behaviour for several years because major 
accidents are rare events but latent risks lie dormant until a particular set of circumstances occurs, at 
which time they can combine with catastrophic consequences. The work of Hopkins (2008), Rasmus-
sen (1997) and Reason (1997) suggests that many major accidents can be traced back to cost cutting 
measures that took place in order to maximise profits. 

 

Moreover, as in the case of the finance industry, remuneration in high-risk corporations may 
also involve bonus payments, which may be determined by the performance of the business unit 
rather than individual effort, and share options. Both may give strong encouragement for cost cutting 
and a short term view to maximise immediate gains, rather than fully considering and paying to re-
duce the risk of catastrophic events in the longer term.   
 

Solutions have been proposed for the finance industry changes to regulate incentive arrange-
ments. For example, the Director of the Program on Corporate Governance at Harvard Law School, 
Lucian Bebchuk, and various colleagues, have proposed a system that would curtail the ability of sen-
ior executives to choose the time at which they exercise options and sell the shares so acquired. 
These authors propose that executives should be encouraged to have an interest in the long-term well 
being of the corporation by being prevented from exercising their share options in the year they are 
earned and being required to wait for a period of years, perhaps seven years. In addition, Bebchuk 
recommends that schemes be designed so that executives can only cash out their options gradually, 
over a period of years, to prevent long serving executives, who have held share options for seven or 
more years, from manipulating the market price through short term strategies. 

Feature Article  

Regulating Incentive Arrangements to Reduce 

Catastrophic Risks    
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To tackle concerns with bonuses and commissions, and remuneration generally, Yeh (2010) 
has recommended that all remuneration above a prescribed level and 20% of remuneration below 
that level should be held back, by law, and converted to share options. The employee would be enti-
tled to cash out 20% of the options in each successive year after they were earned, so that the full 
value of options would not be realised for five years. Firms that are not traded on the stock exchange 
would be required by law to hold the delayed remuneration in a capital fund that would be drawn on 
to pay out breach of duty claims against the firm. The aim of delaying remuneration in this way would 
be to limit risky behaviour and encourage corporate employees to report the risky behaviour of other 
individuals.  
 

In his working paper, Hopkins argues that the preceding ideas translate easily into industries 
which run catastrophic safety or environmental risks. Senior executives who are attuned to the long 
term interests of a company, by a deferred share option scheme, would have more reason to be cau-
tious in their approach to cost minimisation and to ensure it did not jeopardise the integrity of the 
company’s operations. Also, adapting Yeh’s proposal for the deferral of all remuneration, Hopkins 
proposes deferring the variable component of pay, the bonus, for a period of seven years. He sug-
gests seven years as it takes longer for short-sighted cost cutting to generate catastrophic safety 
outcomes. Deferred remuneration would be paid directly into a fund - a bonus pool - that could be 
drawn on to pay for damages in the event of catastrophic incidents. Such a fund might operate as a 
unit trust. Deferred remuneration would be used to buy additional units in the trust, which could be 
sold when the remuneration was finally to be realised. The value of the units at the time of sale 
would be diminished by any payments made by the trust to compensate for catastrophic HSE losses. 
Catastrophic events would have the potential to wipe out entire bonus pools and provide a powerful 
incentive to minimise long-term risks.   
 

Deferred bonus and share option schemes also have the potential to prevent health disasters 
which, as with asbestos claims, are disasters that develop over a longer period of time. This would 
require that such schemes operate in all industries where there is a potential for disaster. 

 

The discussion of bonuses so far implicitly assumes that the way to get senior executives (or 
other employees) to attend to the possibility of catastrophic risk is to ensure that their bonuses are 
affected when a catastrophic event occurs. However, in the case of hazardous industries, it may also 
be possible to make bonuses dependent on how well catastrophic risk is managed in the normal 
course of events, whether or not a catastrophic event actually occurs. 
 

Many companies that operate bonus schemes have decided that a small component of the 
bonus should be determined by safety performance, as measured in terms of workforce injury rates. 
This does not direct attention to catastrophic risk as such events are typically infrequent, and a focus 
on injury statistics provides little or no incentive to attend to the precursors to disasters. Although it 
may be possible to measure such precursors, for example by monitoring loss containment incidents, 
it is often not possible to identify immediate precursor events that can be used as measures. For this 
reason, some companies seek to measure the management of catastrophic risk directly, and to in-
corporate such measures into bonuses. In particular, they assess the extent to which catastrophic 
risk controls are in place and working, and on this basis they calculate scores indicating how well 
catastrophic risk is being managed. However, the potential of this approach is yet to be realised. 
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In summary, there are important similarities between the finance industry and industries that 
deal with major health, safety and environmental hazards. In particular, the remuneration systems that 
operate in both types of industry encourage a focus on short term advantage and a disregard of the 
longer term and more catastrophic risks. The Global Financial Crisis has spawned a number of sugges-
tions aimed at encouraging decision makers in the finance industry to pay greater attention to catastro-
phic risk, by deferring remuneration, in the form of bonus pay and share options, for a period of time to 
ensure that decision makers focus on longer term corporate risk management. These ideas have direct 
relevance for the management of catastrophic HSE risk. 

 

For a full discussion of these issues readers should refer to Andrew Hopkins’ working paper, 
Dealing With Catastrophic Safety and Environmental Risks: Lessons From the Global Financial Crisis, 
which is online at: http://ohs.anu.edu.au/publications/index.php.   
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