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In this edition of Regulation at Work we present the regular updates on 
Developments in Regulation, Key Research and Reports, Key Cases,               
International News and Other Developments. 
 

A key development in OHS regulation in Australia is ongoing progress  
towards harmonising the OHS statutes,  regulations and approved codes of    
practice in all Commonwealth, state and territory jurisdictions for general OHS 
law. Safe Work Australia has recently made available the latest version of the 
model Work Health and Safety (WHS) Bill. In the Feature article in this edition we 
summarise the changes in this May 2010 version of the Bill, compared with the 
December 2009 version, which we summarised in Regulation at Work 8(4). 
 
     

More information about the Centre 
 

More information about the National Research Centre for OHS Regulation, its 
publications and activities, and about OHS regulation and OHS regulatory research 
more generally, can be found online at: http://ohs.anu.edu.au.  

Regulation at work 

At the Centre 

Volume 9, Issue 2 

July 2010 

NATIONAL RESEARCH CENTRE FOR  

OCCUPATIONAL HEALTH AND SAFETY REGULATION 

Regulat
ion at w

ork 

At the Centre 1  

Developments in Regulation  1 

Other Developments  2  

Key Research and Reports  3 

International News 10 

Key cases 10  

Feature Article 15 

Inside this issue: 

Developments in Regulation 

Australia - Safe Work Australia members agreed by majority to endorse a revised version 
of the amended model Work Health and Safety (WHS) Bill and to recommend it to the 
Workplace Relations Ministers’ Council (WRMC). WRMC has agreed that Safe Work Aus-
tralia and Parliamentary Counsel’s Committee may continue to make further amendments 
until the implementation of the legislation on 1 January 2012.  The May version of the WHS 
 Bill is online at: http://www.safeworkaustralia.gov.au.  
 
Australia – Safe Work Australia has issued the National Code of Practice for the Preven-
tion of Falls in Housing Construction (the Housing Falls Code) to support the National Stan-
dard for Construction Work (2005). The code provides specific guidance on ways to effec-
tively manage the risks associated with working at height in the residential construction sec-
tor, including information about a risk management approach for all work at height and de-
tailed  guidance  for  work  above  two  metres.  The  code  is  online  at:  http://
www.safeworkaustralia.gov.au.  
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Australia – Comcare has issued the Better Practice Guide: OHS Reporting in Annual Reports. 
The guide is intended to assist agencies to report important information concerning the health and 
safety of workers. The guide addresses section 74 of the Occupational Health and Safety Act 
1991 which applies to all Commonwealth entities and authorities. The guide is online at: http://
www.comcare.gov.au.  
 
Also in Australia – The Heads of Workplace Health and Safety Authorities of Australia and New 
Zealand (HWSA) have commenced a trans-Tasman program to improve quad bike safety. Regu-
lators will work with manufacturers, automotive associations, farmer associations, unions, training 
providers and other government agencies to reduce death and injuries from quad bikes. Over the 
past decade there have been 130 farm-related quad bike fatalities in Australia. The program will 
examine design, safety equipment, training and instruction, aftermarket accessories, safe use and 
point of sale issues affecting quad bike safety. 
 
 HWSA also have a series of initiatives in train to support the implementation of the uniform 
work health and safety legislation including a national inspectorate training and development 
framework, and IT solutions to support consistency in inspectors’ and regulators’ application and 
enforcement of the uniform WHS laws. More information about HWSA initiatives is online at: 
http://www.hwsa.org.au.   
 
Western Australia – The Code of Practice, Concrete and Masonry Cutting and Drilling, was is-
sued. The code provides guidance about hazards and risks, risk management, safe procedures 
and practices, and detailed advice about specific hazards for this type of work. The code is online 
at:http://www.commerce.wa.gov.au/worksafe.   

Other Developments 
 

Machinery manufacturer manslaughter conviction in France - In a judgement handed 
down in September 2009, the Criminal Division of the Paris Supreme Court of Appeal up-
held a machinery manufacturer’s conviction for manslaughter for failure to comply with 
safety requirements. The case concerned the death of a worker while cleaning out a ma-
chine in a slaughterhouse. The manufacturer had previously been fined 50,000 euros on 
in November 2008 by the Lyons Court of Appeal for unlawful killing by equipment made 
without incorporating safety requirements that would have prevented the fatal accident. 
There was a design flaw in the programmable controller and the machine had no safety 
device. The Supreme Court of Appeal upheld the guilty verdict, also finding that any faults 
that may have been committed by the employer or worker did not reduce the manufac-
turer’s criminal liability. The full judgement (available only in French) can be accessed 
online at:http://www.hesa.etui-rehs.org.    
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Key Research and Reports  

 

OHS policy and standards setting 

  

 OECD, Risk and Regulatory Policy. Improving the Governance of Risk, OECD, 2010. This 
publication provides advice for OECD governments about how to develop or improve the design of 
the governance of risk in regulatory policy. Topics covered include: diagnosing the challenges in de-
signing risk policy frameworks; understanding the legal and cultural contexts for the application of risk 
regulation; strategies for improving the analytical models for identifying and addressing risks; design-
ing regulatory governance institutions to address multiple risks; the design of innovative regulatory 
approaches to respond to hard to assess risks; the evaluation of risk-based regulatory frameworks in 
health and safety, food safety and other areas of regulation; and the salient features of government 
guidelines for risk assessment and management. The publication is online at: http://www.oecd.org.    
 

 Morley J, Fourth European Working Conditions Survey: Contribution to Policy Development, 
Eurofound, Dublin, 2010. The European Foundation for the Improvement of Living and Working Con-
ditions does a large scale survey of European workers at five-yearly intervals – the European Work-
ing Conditions Survey. The last survey in 2005 (the fourth survey), asked around 30,000 workers in 
31 countries about their working conditions. In this report the Foundation assesses the policy contri-
bution of this survey to debates and action with regard to specific EU social and employment policies 
and concerns. It also discusses the potential contribution of the survey in identifying new policy con-
cerns. The report is online at: http://www.eurofound.europa.eu.   
 

 Wiener J and Alemanno A, ‘Comparing regulatory oversight bodies across the Atlantic: the 
Office of Information and Regulatory Affairs in the US and the Impact Assessment Bureau in the EU’ 
in Rose-Ackerman S and Lindseth P (eds) Comparative Administrative Law (forthcoming). This chap-
ter is concerned with the regulatory oversight bodies (ROBs) that review new regulation using impact 
assessment and cost-benefit analysis, and sometimes also appraise existing regulation to measure 
and reduce regulatory burden. The chapter identifies the concepts and issues in the establishment 
and operation of ROBs across governance systems, comparing the oversight mechanisms in the US 
and the EU.  See http://ssrn.com/abstract=1567691.    
 

 Vogel L and van den Abeele E, Better Regulation: a Critical Assessment, European Trade 
Union Institute, Brussels, 2010. This report is about the European Commission's "better regulation" 
programme and the plan to remove or revise a number of directives. The report presents a critical 
analysis of the process used to review the Directives. Details of the report are online at: 
http://www.hesa.etui-rehs.org.  
 

 Doorey D, In Defence of Transnational Domestic Labor Regulations, Comparative Research 
in Law and Political Economy Research Paper 02/2010, vol 6(1). This paper is concerned with trans-
national domestic labour regulation (TDLR) which may be introduced by national governments to in-
fluence labour practices in foreign jurisdictions. The author argues that TDLR has the potential to har-
ness or steer the many private sources of labour practice governance already active in shaping la-
bour conditions within global supply chains. However, whether governments have the right to seek to 
influence labour conditions in other countries is controversial. The paper explores the argument in 
favour and against TDLR and, while supportive of the strategy, concludes that important criticisms 
must be taken into account in the design of TDLR. The paper is online at:  

http://ssrn.com/abstract=1556984. 
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Self-regulation standards 
 

 Gilad S, Enlisting Commitment to Internal Compliance via Reframing and Delegation, Centre 
for Analysis of Risk and Regulation Discussion Paper no. 64, London School of Economics and Po-
litical Science, London, 2010. This discussion paper is concerned with regulatory strategies that allow 
firms to adapt regulation to their circumstances, while holding them accountable for the adequacy 
and efficacy of their self-regulation. This includes management-based and principles-based regula-
tion, referred to in this paper as process-oriented regulation. The paper is concerned with the extent 
to which such regulatory strategies enlist firms’ commitment to regulatory goals. The author analyses 
financial firms’ responses to a process-oriented regulatory initiative, focusing on the strategies sought 
by internal supporters to overcome their organisations’ resistance and to attain managers’ commit-
ment to its implementation. The author suggests that under conditions of substantial discrepancy be-
tween regulatory expectations, and organisational and individual identities, commitment to process-
oriented regulation entails its reframing into alternative business discourses, and a leading role to 
compliance professionals and other managers in this process. These strategies may neutralise resis-
tance and enhance commitment but run the risk of altering regulatory goals. The discussion paper is 
online at: http://www.lse.ac.uk/Depts/carr.  

 

 

Enforcement 
 

 Black J and Baldwin R, ‘Really responsive risk-based regulation’ (2010) 32(2) Law and Policy 
181-213. This article examines some strengths and weaknesses of the risk-based strategies of regu-
lators. The authors argue that regulators need to respond to challenges which vary across the regula-
tory tasks of detection, response development, enforcement, assessment and modification, and that 
regulators need to regulate in a way that is responsive to regulated firms’ behaviour, attitude and cul-
ture; institutional environments; interactions of regulatory controls; regulatory performance; and 
change. 
 

 McAllister, ‘Dimensions of enforcement style: factoring in regulatory autonomy and capacity’ 
(2010) 32(1), Law and Policy 61-78. This article explores how the concept of enforcement style can 
be adapted to be more analytically useful in the study of regulatory behavior and its effects in devel-
oping countries. The article sets out a dimensional conception of enforcement style and suggests two 
new dimensions to incorporate the variations in the autonomy and capacity of regulatory agencies 
that are significant in developing countries. The article then uses this analytical framework to com-
pare the enforcement styles of state environmental agencies in two Brazilian states. 
 

 Davies N, ‘Sentencing guidance: corporate manslaughter and health and safety offences 
causing death – maintaining the status quo?’ (2010) 5 Criminal Law Review 402-406. This article dis-
cusses guidance from the UK Sentencing Guidelines Council about sentencing for corporate man-
slaughter and OHS offences causing death. The article outlines and critically analyses the Council’s 
recommendations, concluding that the guidelines will allow considerable discretion for the judiciary. 
 

 Regulatory Governance Initiative, Training Regulators in Australia, European Union, United 

Kingdom and United States, School of Public Policy and Administration, Carleton University, Canada, 
2010. This paper presents a report of an investigation into training and education of regulators in the 
United States, United Kingdom, the European Union and Australia. For each country/group of coun-
tries, the report presents information about the regulatory environment, the major themes of the re-
form agenda, orgnisational changes and training of regulators. The report is online at: 
http://www.regulatorygovernance.ca.  

Key Research and Reports ( c o n t i n u e d )  
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 Lofgren D, Reeb-Whitaker C and Adams D, ‘Surveillance of Washington OSHA exposure 
data to identify uncharacterized or emerging occupational health hazards’ (2010) 7 Journal of Occu-

pational and Environmental Hygiene 375-388. This article reports an analysis of the potential for in-
spections conducted as a result of reports of substance hazards from workplaces (ad hoc reports) to 
yield information about emerging hazards. Compared with targeted inspections, report of hazard in-
spections were associated with a significantly broader distribution of industries and variety of chemi-
cal substance exposures. The authors conclude that surveillance of inspection data can be a valid 
tool to identify emerging hazards, and that to maximise this potential inspectorates would need to add 
electronic data fields that are descriptive of industry, process and substances. 
 

 Ko K, Mendeloff J and Gray W, ‘The role of inspection sequence in compliance with the US 
Occupational Safety and Health Administration’s (OSHA) standards: interpretation and implications’ 
(2010) 4 Regulation and Governance 48-70. This article reports a study of 549,398 inspections by 
OSHA in the US (from 1972 to 2006), to identify the effects of repeated inspections and the time be-
tween inspections on non-compliance. After controlling for inspection type, industry, enterprise size 
and year, the study found that the number of violations fell by 28%-48% from the first to the second 
inspection and, after that, the numbers declined more slowly. The authors suggest that OSHA should 
give higher priority to first time inspections, and could lengthen the time between planned, repeat in-
spections. 
 

 McGarity T et al, Workers at Risk: Regulatory Dysfunction at OSHA, Centre for Progressive 
Reform White Paper # 1003, University of Maryland School of Law, Maryland, 2010. This paper ex-
amines what the authors refer to as regulatory dysfunction in the US Occupational Safety and Health 
Administration (OSHA). The authors suggest that regulatory dysfunction stems from the agency be-
ing starved of resources, operating under a statute weakened by 30 years of appellate court deci-
sions, and White House initiatives that increase the time and effort needed to implement a proactive 
regulatory agenda. The signs of regulatory dysfunction are OSHA dropping more standards from its 
regulatory agenda than have been finalised, the low level of fines, even for violations causing fatali-
ties. The paper makes recommendations for OSHA regulatory reform. The working paper is online at: 
http://www.progressivereform.org.  

   

 

OHS leadership – directors, board members and OHS professionals 
 

 Aitken P, King K and Michaelis C, Second Evaluation of Guidance for Directors and Board 

Members, Health and Safety Executive Research Report RR815, HMSO, Norwick, 2010; King K, 
Lunn s and Michaelis C, Director Leadership Behaviour Research, Health and Safety Executive Re-
search Report RR816, HMSO, Norwick, 2010. These two reports relate to evaluations of the Health 
and Safety Executive and Institute of Directors (IoD) joint guidance for directors, Leading Health and 

Safety at Work: Leadership Actions for Directors and Board Members. The first report is a follow up 
evaluation to determine awareness and impact of the guidance among directors/board members, to 
assess changes since a baseline study conducted in 2008. The second report is qualitative research 
exploring what directors/board members understand about the current legislative framework for 
health and safety, what directors/board members mean when they say they have taken action, 
whether and how board level actions translate into action on the shop floor and genuine improve-
ments in health and safety, the impact of board level behaviour change from the perspective of health 
and safety managers, and whether there are opportunities to influence behaviour. The reports are 
online at: http://www.hse.gov.uk. 

Key Research and Reports ( c o n t i n u e d )  
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 Pryor P and Sawyer N, ‘OHS professionals: technicians or strategic advisors’ (2010) 26(1) 
Journal of Health, Safety and Environment 7-20. This article analyses data from an Australian sur-
vey of communication patterns and activities of OHS professionals to clarify whether their activities 
are likely to have a strategic influence on senior managers. The results suggest that OHS profes-
sionals are mainly task-oriented, less often focus on developing OHS management systems and 
strategic issues. 
 

 Pryor P, ‘OHS professionals: are personal and professional characteristics linked to strategic 
influence’ (2010) 26(1) Journal of Health, Safety and Environment 21-33. This article also analyses 
data from an Australian survey of OHS professionals to investigate the links between personal 
(gender) and professional (education and experience), industry, size of enterprise, geographical lo-
cation and involvement in strategic activities. The analysis identifies that OHS professionals that are 
strategically influential are male, have worked in the industry for six to ten years, and are employed 
by large organisations (particularly in mining and construction). 

 

 

OHS management and corporate social responsibility 
 

 Sø Rocha R, ‘Institutional effects on occupational health and safety management systems’ 
2010 20(3) Human Factors and Ergonomics in Manufacturing and Service Industries 211-225. This 
article analyses how different national institutional environments affect the functioning of OHS man-
agement and, in particular, the influence of industrial relations systems, prevailing organisational 
templates, patterns of skills formation on the functioning of OHS management. The article con-
cludes by discussing some implications for OHS policy makers, practitioners and researchers. 
 

 Pearse W, ‘Can corporate social responsibility reporting improve OHS performance’ (2010) 
26(1) Journal of Health, Safety and Environment 35-46. This article examines corporate social re-
sponsibility reporting, whether greater attention should be given to OHS in company reports and 
whether reporting of OHS performance in company annual reports should be regulated. 

 

OHS advice and training 
 

 Lucy D, Tyers C and Savage J, Healthy Workplaces Milton Keynes Pilot, Health and Safety 
Executive Research Report RR803, HMSO, Norwick, 2010. This report presents the results of a pi-
lot project in which the Health and Safety Executive partnered with the Milton Keynes Council to test 
a model for delivering free advice and support on OHS and return-to-work issues, via HSE and Lo-
cal Authority staff, to small and medium-sized enterprises in Milton Keynes. The report presents the 
findings of an evaluation of the project against project objectives. The report is online at: 
http://www.hse.gov.uk.    
 

 Mowlam A et al. How Best to Communicate Health and Safety Messages to Young Learners 

in Vocational Education and Training, Health and Safety Executive Research Report RR803, 
HMSO, Norwick, 2010. The UK Health and Safety Executive has identified young learners in voca-
tional education and training (VET) as a key target group for reducing the incidence of long latency 
diseases (LLD). This report presents findings of research conducted to help the HSE improve its 
communications with relevant young learners, including raising awareness of risks, changing atti-
tudes and behaviours, and embedding good practice about control measures. The report discusses 
approaches to improving communication about LLD with young workers. The report is online at: 
http://www.hse.gov.uk.    

R E G U L A T I O N  A T  W O R K  

Key Research and Reports ( c o n t i n u e d )  
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Impact of organisational change 
 

 Virtanen M et al, ‘Work disability following major organisational change: the Whitehall II study’ 
(2010) 64 Journal of Epidemiology and Community Health 461-464. This article presents the findings of 
a UK study of whether major organisational change was associated with increased risk of work disabil-
ity. The focus of the study was the transfer of public sector work to executive agencies run on private 
sector lines and required to periodically tender for their work. The study found a higher risk of work dis-
ability among transferred workers. Possible contributing factors were job insecurity, increased workload 
and perceived injustice. The article highlights the increased risk of work disability as a potential cost 
associated with privatisation. 

  

 

Employment conditions and OHS 
 

 Quinlan M et al, ‘The role of employment relations in reducing health inequalities’ (2010) 40(2) 
International Journal of Health Services 297-307. This article examines government policy frameworks 
which, in conjunction with corporate globalisation, have undermined pre-existing social protection poli-
cies and encouraged the growth of health-damaging forms of work organisation. The article describes 
how policies could be reconfigured to address health damaging employment conditions, and suggests 
a number of policy objectives and entry points relating to particular employment conditions in rich and 
poor countries. 
 

 Benach J et al, ‘Introduction to the WHO Commission on Social Determinants of Health Em-
ployment Conditions Network (EMCONET) Study, with a glossary on employment relations’ (2010) 
40(2) International Journal of Health Services 195-207. This article discusses employment related 
health inequalities, focusing on describing major methods and sources of information, theoretical mod-
els, a typology of labour markets and welfare states, employment policies, and new research, policy 
and recommendations. Types of employment of particular concern for exposing workers to risky work-
ing conditions are precarious employment in developed countries; and informal sectors, child labour, 
slavery and bonded labour in developing countries. 
 

 Moskowitz S, Dickens Redux: How American Child Law Became a Con Game, Legal Studies 
Research Paper Series, Valpariso University School of Law, USA, 2010. This paper is concerned with 
child labour in the United States. The author argues that the jobs teenagers hold have immediate and 
long term safety, academic and behavioural risks but attempts to restrict child labour have been unsuc-
cessful, including the federal courts repeatedly defeating statutory attempts to restrict child labour. The 
author argues that profits from cheap labour, entrenched and powerful economic interests, and racism 
underlie the opposition to restricting child labour. The paper can be downloaded from: 
http://ssrn.com/abstract=1586042.   

 

 

Major hazard facilities 
 

 Haines F and Platania-Phung C, ‘”Thoughts, feelings, action”: survey of Victorian major hazard 
facility managers’ (2010) 26(1) Journal of Health, Safety and Environment 47-62. This article reports on 
a survey of Victorian major hazard facilities managers. The results support a positive assessment of 

R E G U
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the Victorian safety case regime and the role the regulator plays in making regulations more effective. 
The survey also provided insights into understanding what assists compliance with safety case re-
quirements and how managers deal with business pressures and competing regulatory demands.  

 

 

Occupational disease 
 

 Safe Work Australia, Occupational Disease Indicators, Commonwealth of Australia, Canberra, 
2010. This report is the third in a series of biennial reports presenting data on trends in occupational 
disease based on workers’ compensation claims data from the National Data Set for Compensation 
Based Statistics and additional data sources. The report shows that from 2000-01 to 2006-07 there 
was a decline in musculoskeletal disorders, mental disorders, infectious and parasitic diseases, con-
tact dermatitis and cardiovascular diseases. For the same period, there was no clear increase or de-
crease for noise-induced hearing loss, respiratory diseases or occupational cancers. The report is 
online at: http://www.safeworkaustralia.gov.au.  
 

 Rushton L et al, The Burden of Occupational Cancer in Britain, Health and Safety Executive 
Research Report RR800, HMSO, Norwick, 2010. This report presents the findings of a project con-
ducted to produce an updated estimate of the current burden of occupational cancer in the UK, for 
occupational exposures classified by the International Agency for Research on Cancer (IARC) as 
group 1 (established) and 2A (probable) carcinogens. The project used the attributable fraction (AF) 
as the primary measure of the burden of cancer, that is, the proportion of cases that would not have 
occurred in the absence of exposure. Data were obtained on the risk of cancer due to exposures of 
interest, taking into account the proportion of the target population exposed, and other factors. The 
project estimated that 5.3% (8023) cancer deaths were attributable to occupation in 2005 (men: 8.2% 
(6366); women 2.3% (1657)). Attributable estimates for total cancer registrations were 13694 (4.0%) 
(men: 10074 (5.7%); women 3620 (2.1%)). The report includes specific estimates for particular car-
cinogens, industries and occupations. In men, 56% of cancer registrations were attributable to work in 
the construction industry, and in women 54% of cancer registrations were attributable to shift work. 
The report also discusses sources of uncertainty and concludes that the estimates are likely to be a 
conservative with regard to the total attributable burden. The report is online at: 
http://www.hse.gov.uk.    

 

 

Survey of health, safety and working conditions 
 

 European Agency for Safety and Health at Work, European Survey of Enterprises on New and 

Emerging Risks. Managing Safety and Health at Work, European Agency for Safety and Health at 
Work, Brussels, 2010. This report presents the findings of a telephone survey with European enter-
prises across 31 countries which asked managers and workers' health and safety representatives 
how risks are managed at their workplace, focusing particularly on psychosocial risks, including 
stress, violence and harassment. The report covers OHS policies, risk assessment, use of health and 
safety services, discussion of OHS issues at management meetings, drivers for and impediments to 
OHS action. The report is online at: http://osha.europa.eu.   

 

  

Key Research and Reports ( c o n t i n u e d )  
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Nanomaterials 
 

 Safe Work Australia, An Evaluation of MSDS and Labels Associated with the Use of Engi-

neered Nanomaterials, Commonwealth of Australia, Canberra, 2010. This report presents an evalua-
tion of 15 labels and 50 Material Safety Data Sheets (MSDS) for products containing engineered 
nanomaterials (ENM). The evaluation considers how information on labels and MSDS reflects the 
state of knowledge in regard to hazards, risks and controls for ENM, and the relevance, accuracy and 
context of the information presented on labels and MSDS for the protection of health and safety at 
work. The evaluation also considers whether labels and MSDS comply with the Australian national  
model codes of practice for MSDS and labelling. The report is online at: 
http://www.safeworkaustralia.gov.au.   
 

 Safe Work Australia, Developing Workplace Detection and Measurement Techniques for Car-

bon Nanotubes, Commonwealth of Australia, 2010. This report investigates possible approaches for 
detecting nano-objects that are formed from airborne carbon nanotubes (CNT). The report places 
special emphasis on the very fine multi-wall carbon nanotubes (MWCNT) that are used for the manu-
facture of optically transparent CNT sheet electrodes or CNT yarns. The report is online at: 
http://www.safeworkaustralia.gov.au.   

 

 

Shift work 
 

 (2010) 36(2) Scandinavian Journal of Work Environment and Health. This special issue of the 
journal includes a series of reviews and discussion papers on shift work and health. These cover car-
diovascular disease, cancer, eating habits, gastrointestinal disorders, countermeasures to the nega-
tive effects of shift work, coping strategies and shift scheduling. The editorial to the special issue ar-
gues that taking all the evidence together, shift work is probably related to a wide range of public 
health problems. Although the estimates of increased risk are low, the extensive exposure of workers, 
combined with the high prevalence of the particular diseases, mean that shift work is among the most 
serious occupational health problems, and preventive and curative actions should not be delayed. 
 

 Institute for Work and Health, Shift Work and Health, Institute for Work and Health, Toronto, 
2010. This paper presents a systematic review of the evidence for health effects relating to shift work. 
The article suggests some guidelines for mitigating adverse health effects of shift work. The report is 
online at: http://www.iwh.on.ca. 

 

 

 

Seasonal workers 
 

 MacDermott T and Opeskin B, ‘Regulating Pacific seasonal labour in Australia’, 2010 (83(2)) 
Pacific Affairs 283-305. In 2008, the Australian Government announced a labour mobility scheme for 
Pacific workers, with the aim of meeting seasonal demand for low skilled labour in the Australian hor-
ticulture industry and promoting economic development in Pacific island countries. This article exam-
ines Australia’s regulatory framework governing workplace relations and the equality laws, OHS prin-
ciples, dispute settlement procedures and trade union involvement, which form the institutional net-
work within which this labour mobility scheme operates.  

Key Research and Reports ( c o n t i n u e d )  
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International News 
    

Asbestos – The Collegium Ramazzini, an international academic society examining cru-
cial issues in occupational and environmental medicine, has called for a universal ban on 
asbestos. The society has observed that annual production remains at more than two mil-
lion tons. Russia is now the leading producer of asbestos, followed by China, Kazakhstan, 
Brazil, Canada, Zimbabwe and Columbia. While asbestos is now banned in 52 countries, 
a much larger number of countries still use, import or export asbestos and asbestos-
containing products, with 70% of asbestos used in Asian countries, especially China and 
India, as well as Eastern European countries. (Source: Collegium Ramazzini, ‘Asbestos is 
still with us: repeat call for a universal ban’ (2010) 52(5) Journal of Occupational and En-
vironmental Medicine 469-472.  

 

The latest Australian data on mesothelioma collected in the National Cancer Sta-
tistics Clearing House show that there were 579 new cases of mesothelioma diagnosed in 
2006, and 551 deaths from mesothelioma in 2007. Due to the long latency period for as-
bestos-related diseases, the incidence of mesothelioma is not expected to peak until 
2010. A new Australian Mesothelioma Registry was launched in April this year, and is 
aimed at providing more detailed information about mesothelioma and related asbestos 
exposure, to help Australian governments develop policies to better deal with the legacy 
of past asbestos use in Australia.    

Key Cases  

 
The Application of the Kirk Case in Queensland 
 

NK Collins Industries Pty Ltd and Peter Vincent Twigg (Industrial Court of Queensland 

(C/2009/56), 27 April 2010) 
 

In this case President Hall in the Industrial Court of Queensland considered, amongst 
other things, the application of the Kirk case (High Court, noted in Regulation at Work 9(1)) to the 
Queensland Workplace Health and Safety Act 1995. 
 

NK Collins was prosecuted for an offence under section 28(1) of the Workplace Health 
and Safety Act for failing to ensure the health and safety of its workers, after an employee was 
crushed and killed while felling dead trees. NK Collins appealed against a conviction in the Indus-
trial Magistrates Court.   
 

 Section 28 of the Workplace Health and Safety Act provides that: 
 

(1) A person (the relevant person) who conducts a business or undertaking has an obligation to 
ensure the workplace health and safety of the person, each of the person's workers and any 
other persons is not affected by the conduct of the relevant person's business or undertaking.  

 

(2) The obligation is discharged if the person, each of the person's workers and any other persons 
are not exposed to risks to their health and safety arising out of the conduct of the relevant per-
son's business or undertaking.  
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 Section 26 provides that 
  

(1)  If a regulation or ministerial notice prescribes a way of preventing or minimising exposure to a risk, a 
person discharges the person's workplace health and safety obligation for exposure to the risk only by 
following the prescribed way.  

 

(2)  If a regulation or ministerial notice prohibits exposure to a risk, a person discharges the person's work-
place health and safety obligation for exposure to the risk only by ensuring the prohibition is not contra-
vened.  

 

(3)  If a code of practice states a way of managing exposure to a risk, a person discharges the person's 
workplace health and safety obligation for exposure to the risk only by--  

(a) adopting and following a stated way that manages exposure to the risk; or  

(b) doing all of the following--  

(i) adopting and following another way that gives the same level of protection against the risk;  

(ii) taking reasonable precautions;  

(iii) exercising proper diligence.  
 

On appeal, NK Collins contended that the complaint made against it “failed to disclose the acts or 
omissions which were alleged to constitute the offence”, and that it failed to provide insufficient particu-
lars of the acts or omissions. 

 

President Hall dismissed the appeal. After carefully analysing the provisions of the 1995 Act and 
its amendments, as well as the provisions of its predecessor, the 1989 Queensland Act, President Hall 
stated that (para [13]): 

 

The legislative scheme is quite coherent. Take the case of a person conducting a business or undertaking 
anxious to discharge the obligations of s. 28(1) … The only way in which such a businessman may ensure 
that the persons described in s. 28(1) … are free of death, injury or illness, is by ensuring that such persons 
are free of the risk of death, injury or illness. In ensuring that the persons described at s. 28(1) are free of the 
risk of death, injury or illness the businessman will also discharge the second of the obligations at s 28(1) of 
the Act … If (as here) a Code of Practice has been made, such a businessman may ensure that persons de-
scribed at s. 28(1) of the Act are free from risk only by adopting a stated way (s 26(3)(a) or by satisfying s, 26
(3)(b). A businessman who does that which is required by s. 26(3)(a) … would be aggrieved if informed that 
“… the legislation prescribes the result which must be achieved” … and because the conduct of the business 
or undertaking caused the death of a prescribed person, the obligation in s 28(1) … has been breached. So it 
is, that compliance with s. 26(3)(a) … triggers the defence at s 37(1)(b)(i) of the Act. 

 

President Hall said (para [15]) that the complaint against NK Collins disclosed the elements of the 
charge against NK Collins, namely: 

 

(a)  the person upon whom the obligation is said to fall …; 

(b)  the obligation said to be born …. The obligation at s. 28(1) of the Act; 

(c)  why the obligation is said to be imposed on N K Collins … [that it was “a person who conducted  
a business or undertaking”]; 

(d)  when the failure to discharge the obligation was said to have occurred …; and 

(e)  where the failure to discharge the obligation is said to have occurred …. 
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President Hall concluded that (para [16]) “The particulars flesh out the complaint nominating 
the nature of the business or undertaking, the worker to whom the obligation was owed and the lo-
cation of his workplace”. He concluded (para [18]) that: 

  

[T]he Complaint went beyond the disclosure of the legal elements of the offence and the essential 
“factual ingredients”. The particulars identified “the risk”. …[I]t is apparent that identification of the rele-
vant “risk” is critical to the defence at s 37(1)(b) …Identification of the risk is critical also where the issue 
is whether a defendant has discharged the obligation pursuant to s. 26 of the Act. 

 

President Hall commented (para [19]) that N K Collins wanted the prosecutor to particularise 
“the measures not taken” and “the act or omission” of NK Collins. He stated that “it seems to me that 
a complainant who gives such particulars is not particularising the complainant’s case, but attempt-
ing to particularise the case which the defendant may choose to make. A complainant should not be 
at liberty to constrain a defendant’s case in such a way.” 
 

NK Collins also relied on the Kirk case, in which the High Court had held that WorkCover NSW 
failed to identify measures that the defendant in that case could have taken to prevent the incident. 
As President Hall noted, NK Collins’ argument depended on the Queensland Act and the NSW OHS 
Act being analogous (para [21]). President Hall held that he was “quite unable to see the analogy”. 
 

At para 11 President Hall said that the Kirk decision is not irrelevant: 
 

There will be complaints for breach of the obligation at s. 28(1) … in circumstances in which neither 
death nor injury nor illness is caused by the breach. A complainant seeking to prove breach in such a 
case by proving non-compliance with s. 26 … may well be required to identify e.g. any inadequacy in 
precautions or lapse in diligence which may be relied upon if the defendant attempts to set up a defence 
under s 37(1)(b)(ii) … However, such matters have not been ventilated on this Appeal … 

 

 

Recklessly Endangering Others 
 

WorkSafe Victoria v Orbit Drilling Pty Ltd, County Court Victoria (Judge Hampel) 28 April 

2010 
 

Section 32 of the Victorian Occupational Health and Safety Act 2004 provides as follows: 
  

 A person who, without lawful excuse, recklessly engages in conduct that places or may place an
 other person who is at a workplace in danger of serious injury is guilty of an indictable offence and 
 liable to - 

(a)  in the case of a natural person, a term of imprisonment not exceeding five years, or a fine 
not exceeding 1800 penalty units, or both; and 

(b)  in the case of a body corporate, a fine not excluding 9000 penalty units 
 

Orbit Drilling Pty Ltd was successfully prosecuted as an employer under section 32, after one 
of its employees was crushed to death when the over-loaded Mack truck he was driving overturned 
on a steep, off-road slope. The evidence before the County Court was that the employee had held a 
truck licence for little more than two weeks, and had received only 11 hours of driving lessons, when 
the accident occurred. Judge Hampel found that the employee had been directed to drive down the 
10-degree slope without adequate gear-selection training, or induction or safety training. The truck 
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had not been serviced for at least six months, had faulty primary and emergency brakes, and the 
secondary brake had been disconnected. Orbit Drilling pleaded guilty to the section 32 charge of 
"recklessly endangering a worker" under section 32 and was fined $750,000. 

 

 

Union Entry 
 

Hogan v Riley [2010] FCAFC 30 
 

Two CFMEU union organisers sought entry to a building site, claiming to be investigating a 
safety breach after a project manager (engaged by the head contractor) reprimanded and allegedly 
struck a plasterer on the ear for allegedly failing to wear a safety helmet. The CFMEU officials de-
clined to provide further details, and the foreman refused them entry, claiming to be unaware of 
any incidents. 
 

The Australian Building and Construction Commissioner initiated civil proceedings under 
section 767 of the Workplace Relations Act 1996 (Cth) against the foreman, the project manager 
and the head contractor, alleging that they improperly obstructed or delayed union access to the 
site. Section 767 provides that: 
 

1) A permit holder exercising, or seeking to exercise, rights:  

 … 

(b)  under an OHS law in accordance with section 756 or 757;  

 must not intentionally hinder or obstruct any person, or otherwise act in an improper man-
ner. 

         ...  

3) A person must not refuse or unduly delay entry to premises by a permit holder who is entitled to 
enter the premises:  

(b)  under an OHS law in accordance with section 756. 
 

A Federal Magistrate rejected the application, and the ABCC appealed. The Full Federal 
Court overruled the Federal Magistrate finding that the organisers had unlawfully disrupted work at 
the building site in "failing to provide the most basic information of the alleged OHS breach to any 
person on site" , and ruled that they were not legally obliged to do so under section 78 of the Occu-
pational Health and Safety Act 1989 (ACT) (now repealed). Section 78 provided that: 

 

(1)  This section applies to an authorised representative who is authorised to enter premises under 
this division. 

(2)  The authorised representative may enter the premises without notice.  

(3)  The authorised representative must tell the occupier of the premises that the representative is on 
the premises as soon as reasonably practicable after entering the premises.  

(4)  However, the authorised representative need not tell the occupier of the premises that the repre-
sentative is on the premises if— 

(a) to do so would defeat the purpose for which the premises were entered; or  

(b) the occupier had been told in writing when the representative would enter the premises.  
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The Full Court concluded (at para [22]) that: 
  

On the facts of the present case, therefore, the organisers were entitled to enter the Convention Centre site 
without providing [the head contractor] with particulars of the safety matter which they wished to investigate. 

 

The Full Court also rejected the Magistrate’s determination that the organisers had embarked on 
little more than a “fact-finding mission”, and that a “reasonable person ... would not have formed or had a 
reasonable suspicion of the kind required by the OHS Act”. The Federal Court remitted the matter to the 
Federal Magistrates Court for the determination of penalties.  

 

 

“Control”  
 

Hillman v Mossop Group Pty Ltd [2010] SAIRC 21 0 
 

In 2007, Mossop Group Pty Ltd contracted De-Construct Pty Ltd to carry out demolition work. A 
job safety analysis by De-Construct required Mossop to arrange an exclusion zone in an adjacent car 
park once work on the pitched section of the roof commenced. Two workers on a pitched section of the 
roof caused a metal rod to fall from the roof onto a vehicle in the car park, metres away from a worker. 
Mossop pleaded not guilty to charges under sections 4(2) and 22(2)(b) of the State Occupational Health, 
Safety and Welfare Act 1986, in failing to ensure the safety of a non-employee.  
 

Section 22(2)(b) provides that: 
 

An employer or self-employed person must ensure, so far as is reasonably practicable, that any other person 
(not being an employee employed or engaged by the employer or the self-employed person) is safe from 
injury and risks to health—   

            (b)  while the other person is in a situation where he or she could be adversely affected through an act or 
omission occurring in connection with the work of the employer or self-employed person.  

 

Section 4(2) provides that: 
 

For the purposes of this Act, where a person (the "contractor") is engaged to perform work for another per-
son (the "principal") in the course of a trade or business carried on by the principal, the contractor, and any 
person employed or engaged by the contractor to carry out or to assist in carrying out the work, will be taken 
to be employed by the principal but the principal's duties under this Act in relation to them extend only to mat-
ters over which the principal has control or would have control but for some agreement to the contrary be-
tween the principal and the contractor. 
 

Mossop argued that as the rod had missed the worker by 10 metres, his safety was not at risk; and 
work on the pitched roof, which had begun before the exclusion zone could be implemented, had com-
menced prematurely, without its knowledge. 
 

Magistrate Ardlie found that the incident was foreseeable and work on the pitched roof posed a risk 
in the absence of a safety zone. He stated that if the employer had control of the work, it would be guilty 
of an offence. He accepted, however, that neither the employer nor the contractor's safety officer knew 
work on the pitched section of the roof would commence early. He said that the word “control” in s4(2) 
“should be read as referring to actual control, that is to things which the deemed employer is managing 
or organising” and that “control over the task being performed on the pitched roof rested with De-
Construct as the expert contractor hired to perform the demolition work.” Magistrate McArdlie found Mos-
sop to be not guilty.  
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Markos v Commercial and General Projects Pty Ltd [2010] SAIRC 17 
 

Commercial and General Projects Pty Ltd (Commercial) was engaged to develop a com-
plex of beach houses. It engaged a real estate agent who worked on-site and took enquiries from 
prospective customers and conducted tours. One Sunday the agent gave two visitors access to the 
site, but remained in her office. One of the visitors was injured. Commercial and General projects 
was prosecuted for a contravention of section 22(2)(b) of the South Australian Occupational 
Health, Safety and Welfare Act 1986. 
 

On appeal from a Magistrate’s decision that Commercial and General Projects did not have 
“control” on a Sunday, the prosecution argued for a broad interpretation of the word “control”, in 
keeping with McMillan Britton and Kell Pty Ltd v WorkCover Authority of NSW (1989) 89 IR 464 
where “control” was described as “the ability of a person to compel corrective action to secure 
safety”. 

 

Judge Gilchrist was satisfied that Commercial exercised this measure of control. The duty 
imposed by section 22(2), however, required the employer or self-employed person to be “in the 
actual control of it at the relevant time”. He found that Commercial and General Projects' “control” 
of the site on Sundays had not been proven. There was “reasonable possibility” that Commercial 
and General Projects was in fact contractually obliged to relinquish control of the site to South 
Shore on Sundays. The appeal was dismissed. 

Key Cases ( c o n t i n u ed )     

Feature Article: the Model Work Health and Safety Bill  

 

At their April 2010 meeting, Safe Work Australia members agreed by majority to endorse 
the current version of the amended model Work Health and Safety (WHS) Bill and to recommend it 
to the Workplace Relations Ministers’ Council (WRMC) to note. Safe Work Australia is continuing 
to make amendments to address issues that arise as jurisdictions go through the process of enact-
ing the legislation. 

For  full  details  readers  should  review  the  model  Bill  which  is  online  at:  http://
www.safeworkaustralia.gov.au. In this article we present a summary of some of the changes. 

 
 

Some of the changes in the May 2010 version of the model Bill are semantic.  For example: 
-  In section 18(4)(a), “residential premises” has been changed to “accommodation”; 

-  In section 66(b), the phrase “act or omission” has been changed to “the thing was 
done or omitted to be done”; and 

- In section 238, “community service orders” have been retitled “work health and 
 safety project orders”. 

 

Some other changes are minor changes to wording to clarify particular provisions.  
For example: 

- The word “and” has been inserted between each element of the object of the model 
Bill in section 3 clarifying that all elements are integral to the object; 

- The word “approved” has been inserted before “code of practice” in the section 4 
definitions and in sections 274-275 clarifying that the codes referred to are those 
formally approved by the Minister; 
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- In section 74(1)(b), a list of health and safety representatives and deputies for a 
workplace is to be “displayed… in a manner that is readily accessible to workers” 
rather than “in a prominent place”, emphasising the need for the information to be 
accessible. 

 

 Some changes are refinements to definitions in section 4.  For example: 
- A definition, “condition includes limitation and restriction” has been added, which is 
consistent with the use of the term “condition” in the Bill, for example, in section 161 
dealing with conditions of inspectors’ appointments; 

- The additional definition “this Act includes the regulations” is important as it estab-
lishes the scope and application of some provisions in the model Bill – for example 
the power of inspectors to issue improvements in relation to the Act (and therefore 
also regulations) in section 92; 

- Other definitions are simply additions of terms and cross-referencing to specific sec-
tions of the Bill where the terms are incorporated – this is the case for “dangerous 
incident” (cross-referencing to section 37), and “discriminatory conduct”  (cross-
referencing to section 105). 

 

 There is also some pruning of redundant wording.  For example: 
- In section 4, the words “and any arrangement of elements” have been deleted from 
the definition of “structure” as the definition of a structure as “anything that is con-
structed, whether fixed or moveable, temporary or permanent” and including “any 
component of a structure” and “any part of a structure” is broad enough to embrace 
the deleted words; 

- In section 39 which is the duty to preserve incident sites, the words “or take reason-
able steps to ensure” have been deleted as the duty to ensure, so far as reasonable 
practicable, that the site is not disturbed embraces taking reasonable steps. 

 
Two definitions of terms have been deleted which were not redundant and their removal does 

not appear to improve clarity. These are the terms “hazard” and “risk”. Although these terms are un-
derstood by OHS professionals and practitioners, they are not well understood in the regulated com-
munity more generally. They are in everyday usage but are ascribed different meanings. The removal 
of these terms is curious as they are incorporated in various sections of the Bill (see, for example, 
sections 17, 49). They could be usefully defined to improve clarity. 

 
A reference to “reasonably practicable” has been added in section 4, indicating that this re-

lates to any “duty to preserve health and safety”. This expression is clearer than the alternative 
phrase used in section 18 which refers to “reasonably practicable in relation to a duty to ensure 
health and safety”. The last form of words is reflected in the statutory duties in sections 19 to 21, but 
a somewhat different form of words is used in sections 22 to 26 which are duties to “ensure” that cer-
tain items “are without risks to health and safety”. Clarity could be enhanced by using the expression 
“preserve health and safety” in section 18, as in section 4, to embrace the alternative wording in the 
different types of duties. 
 
 Additional changes in the May 2010 version of the Model Bill include: 

- In sections 5(2)-(3), the scope of “person conducting a business or undertaking” has 
been clarified as including partnerships, and any partner in a partnership, and in sec-
tion 5(5) elected members of local authorities are excluded; 

- In section 22(4)(b) the results of testing to be provided by designers are to include 
any hazardous properties of substances identified by testing; 

Feature Article: the Model Work Health and Safety Bill  
(continued) 



 

Volume 9, Issue  2 
  July 2010 

P A G E  1 7  R E G U L A T I O N  A T  W O R K  

- In section 27(3) allowance is made for the penalty imposed on an officer to be the 
maximum penalty fixed under the provision creating the duty for an individual who 
fails to comply with the duty; 

- In section 27(4) provision is made for an officer to be convicted or found guilty of 
an offence whether or not the person conducting the business or undertaking has 
been convicted or found guilty; 

- In section 27(5) “due diligence includes taking reasonable steps” rather than “due 
diligence means to take reasonable steps”; 

- In section 34(2) an unincorporated association does not commit an offence and is 
not liable for a civil penalty for failure to comply with a duty or obligation under the 
Act, but in section 34(3) an officer of an unincorporated association and a member 
of an unincorporated association may be liable; 

- In section 57, the penalty for not notifying workers as soon as practicable of the 
outcome of negotiations for work groups has been reduced from $5000 to $2000 
for individuals, and from $25,000 to $10,000 for a body corporate;  

- In section 107, the provisions relating to authorising or assisting discriminatory 
conduct now include requesting, instructing, inducing or encouraging such con-
duct; 

- In sections 112 and in Part 7, there is provision for civil proceedings in relation to 
discriminatory conduct and union entry related breaches respectively, and sections 
254-266 set out the provisions relating to civil penalties; 

-  In Part 12 there are some changes to the matters listed as reviewable decisions 

-  In sections 245, 246 and 248 there are new provisions relating to offences and the 
Crown, civil penalty provisions and the Crown, and improvement, prohibition, non-
disturbance and infringement notices, and notice of entry and the Crown; and 

- Section 275(2) establishes that approved codes are admissable in proceedings as 
evidence of whether or not a duty or obligation has been complied with, and sec-
tion 275(4) establishes that a person may comply with the Act in a manner differ-
ent from an approved code if it provides a standard of work health and safety that 
is equivalent to or higher than the standard required in the code.  

  
In summary, the matters highlighted in this article provide examples of the types of changes 

in the May 2010 version of the model Bill, compared with the December 2009 version. We reiterate 
that  for  full  details  readers  should  review  the  model  Bill  online  at:  http://
www.safeworkaustralia.gov.au. 

   
 

 

Feature Article: the Model Work Health and Safety Bill  
(continued) 


