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 In this edition of Regulation at Work we present the regular updates on Develop-
ments in regulation, Key research and reports and Key cases. We also include a fea-
ture article summarising the Second Report of the National Review into Model Occupa-
tional Health and Safety Laws. This is part of the current commitment by all Common-
wealth, State and Territory governments in Australia to harmonise OHS Acts, regulations 
and codes of practice. The Second Report provides a further 158 recommendations for con-
sideration by the Workplace Relations Ministers Council, for the national model OHS Act. 
 

New from the Centre are several working papers: 
• Working paper 62 – The industrial relations of sick leave and workers compensation for 

police officers in Australia, by Robert Guthrie; 
• Working paper 63 – Recent developments in personal liability of company officers for 

workplace safety breaches – Australian and UK decisions, by Neil Foster; 
• Working paper 64 – Will the Rudd federal government abolish key legal protections for 

certain exploited vulnerable workers? by Michael Rawling; 
• Working paper 65 - Thoughts, feelings, action: survey of Victorian managers of major 

hazards facilities, by Fiona Haines and Chris Platania-Phung. 
 

The working papers are online at: http://ohs.anu.edu.au/publications/index.php.   
 
The Centre held a Colloquium for OHS regulatory researchers and OHS regulators to 

present recent empirical research, in February 2009. There were presentations relating to the 
national OHS review, personal liability of company officers, precarious employment, worker 
participation, safe design, industry solutions and workers’ compensation. There were also 
presentations relating to specific industries: recreational services, construction, electricity 
generation, major hazards facilities and the transport industry. Other presentations focused 
on specific occupational health issues including: health hazard exposure surveillance, psy-
chosocial hazards, harassment, obesity and workplace health promotion. The presentations 
from the Colloquium are online at: http://ohs.anu.edu.au/projects/events.php#past.  

 
 More information about the National Research Centre for OHS Regulation, its publica-
tions and activities, and about OHS regulation and OHS regulatory research more generally, 
can be found online at: http://ohs.anu.edu.au.  
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Australia – The panel reviewing OHS legislation and making recommendations in rela-
tion to a national model OHS Act delivered its second report to the Workplace Relations 
Ministers' Council (WRMC). In its second report the panel made a further  158 recommen-
dations. These concerned: 

• The scope, structure, objects and definitions in the model Act; 
• Workplace consultation, participation, representation and protection; 
• Risk management, monitoring OHS, obtaining OHS advice and incident notifica-

tion; 
• Permits and licensing; 
• The role of OHS regulators in providing education, advice and assistance, and 

cross-jurisdictional co-operation; 
• The appointment, role and function, qualifications and training, powers, questioning 

rights, protection and accountability of inspectors; 
• Authorised right of entry and prosecution by other persons; 
• Regulation making powers and codes of practice. 

 
The second report is online at: http://www.nationalohsreview.gov.au. The Feature 

Article in this edition of Regulation at Work also summarises key aspects of the second 
report. 

 
Developments in regulation  
 
Europe  – The European Union’s regulation on the classification, labelling and packing of chemicals 
came into force on 20 January 2009. It aligns with the United Nations Globally Harmonised System 
(GHS) and complements the REACH Regulation on the registration, evaluation, authorisation and 
restriction of chemicals. After a transitional period the CLP regulation will replace the current rules 
on classification, labelling and packaging of substances (Directive 67/548/EEC) and preparations 
(Directive 1999/45/EC). The new regulation is online at: http://ec.europa.eu/environment/chemicals/
reach/reach_intro.htm.  
 
 
 Australia – The Workplace Relations Ministers Council agreed to establish the new federal OHS 
authority Safe Work Australia as an executive agency prescribed under the Financial Management 
and Accountability Act 1997. Establishing the authority administratively will avoid the need for legis-
lation to be passed by federal parliament. Safe Work will replace the Australian Safety and Com-
pensation Council. 

 
Australia – The Heads of Workplace Safety Authorities produced a National Occupational Health 
and Safety (OHS) Compliance and Enforcement Policy to assist OHS authorities to adopt a consis-
tent, effective and efficient approach to enforcement, and guide agencies to target compliance and 
enforcement strategies to address the national priorities of: reducing high incidence and severity 
risks; improving the capacity of business operators and workers to manage OHS effectively; pre-
venting occupational disease more effectively; eliminating hazards at the design stage; and 
strengthening the capacity of government to influence OHS outcomes. The policy is online at: 
http://www.hwsa.org.au/files/documents/Compliance_and_Enforcement_policy.pdf.  

 
Also in Australia - The Australian Safety and Compensation Council released for public comment 
a discussion paper on Safety Requirements for the Design, Manufacture and Conformity Assess-
ment of Plant. The discussion paper proposes strategies to address current issues associated with 
the design and manufacture of plant. Public comment closes on 15 May 2009. The discussion paper 
which includes Essential Safety Outcomes for Plant and a Draft Regulatory Impact Statement (RIS) 
is online at http://www.ascc.gov.au.  

 
 
New South Wales – WorkCover NSW published industry standards for grain augers and post driv-
ers. Both standards were also endorsed by WorkSafe Victoria, providing a consistent standard for 
compliance in both states. The standards are online at: http://www.workcover.nsw.gov.au.  

  
South Australia - The government released for public comment (until 13 March 2009) a draft Bill 
outlining right of entry provisions for union representatives to enter workplaces to consult on OHS 
matters with members or eligible members, during meal or other breaks within normal working 
hours. The Bill also seeks to confirm inspector authority in mining and petroleum workplaces under 
the OHSW Act, to reinstate the prior threshold for training of health and safety representatives to 
workplaces with ten employees (from the current threshold of twenty employees), to confirm proce-
dures for use of expiation notices, and increase the authority of Industrial Magistrates to determine 
penalties in OHSW cases up to a maximum fine of $300,000 under the Criminal Law (Sentencing 
Act) 1988. The draft Occupational Health, Safety and Welfare Miscellaneous Amendment Bill 2009 
i s  o n l i n e  a t :  h t t p : / / w w w . s a f e w o r k . s a . g o v . a u .    
 
Victoria – The Occupational Health and Safety (Employee Protection) Bill 2008 seeks to amend the 
Victorian OHS Act 2004 to create a civil cause of action for employees or prospective employees 
who are discriminated against by an employer or prospective employer on grounds that relate to 

P A G E  2  R E G U L A T I O N  A T  W O R K  



 

Volume 8, Issue  1 

occupational health and safety. If successful the amendment will enable an eligible person to apply to the 
Industrial Division of the Magistrates' Court for an order to pay damages, or for the employee be rein-
stated or re-employed, or in the case of a prospective employee, to be employed. The application must 
be made within one year of the date that the cause of action accrued. If successful the amendment will 
come into operation on or before 1 July 2009. The Bill is online at: http://www.austlii.edu.au.  

 
WorkSafe Victoria has also issued a protocol for dealing with allegations of discrimination by an em-

ployer against an employee under existing provisions of s76 of the Occupational Health and Safety Act 
2004. More information is online at: http://www.worksafe.vic.gov.au.   

 
Tasmania – The Coronial report into the death of Larry Knight in a rock fall at Beaconsfield mine in Tas-
mania in 2006 found that for at least one year prior to the event, and almost certainly longer, the level of 
inspectorate staffing at Workplace Standards Tasmania (WST) was grossly inadequate and that it was 
incapable of carrying out its core function of inspecting and enforcing OHS within the mining industry. The 
Coroner recognised that a dedicated mines inspectorate was subsequently established and recom-
mended that an audit of the mining inspectorate be undertaken each 12 months to ensure that it is prop-
erly fulfilling its statutory duties. 

 

The Coroner also found that the current legislation was incapable of providing the mining industry with 
a proper OHS framework within which to operate and needed immediate review and reform. The Coroner 
made specific recommendations to amend the Tasmanian OHS statute to: 

• Give the inspectorate notice of all unplanned or unexpected falls of ground save for those either in-
volving unsupported ground or occurring in areas not traversed by personnel; 
• Enable proceedings for an offence to be instituted within two years, rather than one year of an inspec-
tor becoming aware of a possible breach of the Act 
•     Ensure that only one person be appointed as the responsible officer for designated workplaces in-
cluding mines. 
       The Coroner’s report is online at: http://www.magistratescourt.tas.gov.au. 
 
 
Regulation 
  
 J Braithwaite, Regulatory capitalism: how it works, ideas for making it work better, Edward Elgar, 
Cheltenham, 2009. This book provides a wide ranging perspective on how corporations and states regu-
late each other in the global system, and examines different points of leverage.  
 
Standards setting 
 
 J Black, Forms and paradoxes of principles based regulation, LSE Law, Society and Economy 
Working Papers 13/2008, London School of Economics and Political Science, 2008. This paper identifies 
four forms of principles based regulation (formal, substantive, full and polycentric) and explores seven 
paradoxes that principles based regulation may encounter in its various forms. These paradoxes relate to 
interpretation, communication, compliance, enforcement, internal management, ethics and trust. The au-
thors suggests these paradoxes are not necessarily avoided by using detailed rules instead of principles 
but rather by trust, the core elements of which must already exist. This paper is online at: 
http://ssrn.com/abstract=1267722.  
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Regulatory impact 

 
Centre for Strategy and Evaluation Services, Assessing the cumulative economic impacts of 

health and safety regulations – scoping study, HSE Research Report RR 692, HMSO, Norwich, 
2009. This research report identifies and reviews evidence on the cumulative economic impacts of 
OHS regulations, with reference to their impact on business performance, and wider effects on 
other groups in society and society overall. The report is online at: http://www.hse.gov.uk.    

 
Enforcement 

 
C Coglianese and J Nash, Voluntary programs: a club theory approach, University of Penn-

sylvania Law School, Public Law Research Paper No. 08-49, 2009. This article concerns voluntary 
programs established by the US Environmental Protection Agency (EPA) to promote beyond com-
pliance behaviour. It provides useful insights about the limits of such voluntary programs which have 
wider relevance to OHS regulation. The EPA aims to induce beyond-compliance behaviour by offer-
ing various forms of recognition and rewards, including relief from otherwise applicable regulations. 
Relatively few businesses have participated in these programs and the programs that offer the most 
significant regulatory benefits tend to have the fewest members. This occurs because programs 
with the greatest rewards involve the most demanding membership screening due to the political 
risks faced by the agency in rewarding businesses it is charged with regulating,  and hence the low-
est membership. As a result membership is quite low in all but the most inconsequential voluntary 
programs and hence the ultimate value of voluntary programs is limited. 
 
Compliance 

 
A Licht, ‘Social norms and the law: why people obey the law’ (forthcoming) Review of Law 

and Economics. This article argues that legal compliance is a social norm that functions as an inter-
face between the informal and formal legal norm systems. The article suggests that economic ac-
counts of social norms fail to consider the societal level of analysis because economics is rooted in 
individual choice, and more useful are current theories of values and cultural orientations in psychol-
ogy. The paper argues the need for content consistency between norms and laws and functional 
consistency of the law as a social institution. This article is online at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1319242. 
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Other developments 
 
Occupational violence – The Commonwealth OHS regulator Comcare published a Lit-
erature review into best practice for preventing and managing customer aggression. This 
report reviews the literature with regard to the prevention and management of risks of 
customer aggression. The review draws on Australian and international literature, identi-
fies existing measurement tools and parameters and recommends preventive strategies. 
The report is online at: http://www.comcare.gov.au.   
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A Licht, Expanded rationality: from the preferred to the desirable, with some implications for 

law, Radzyner School of Law, Interdisciplinary Centre Herzliya, Israel, 2008. Values guide the way 
individuals select actions, evaluate people and events, and explain or justify their actions and 
evaluations. As such, they underlie the construction of preferences and provide reasons for reason-
based choice. The author argues that incorporating values in conceptions of rationality is richer 
than the standard, rational choice, depiction of self-interest and can illuminate policy debates. This 
article is online at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1317293. 

 

Worker participation 
 
L Taksa, ‘Intended or unintended consequences? A critical reappraisal of the Safety First 

movement and its non-union safety committees’ (2009) Economic and Industrial Democracy 30(1): 
9-36. This article provides insights into the Safety First movement in the early 20th century, a move-
ment which sought to reduce occupational injuries through non-union safety committees and re-
engineering techniques based on scientific management. The author argues that this fusion of 
strategies provided a means of obtaining workers’ consent for organisational and workplace 
changes an overcoming prevailing resistance. Changes that aimed to eliminate death and injury at 
work simultaneously undermined workers’ control, discretion and knowledge. 

 
P Holland et al, ‘The development of alternative voice mechanisms in Australia: the case of 

joint consultation’ (2009) Economic and Industrial Democracy 30(1): 67-92. Drawing on responses 
to the 2004 Australian Worker Representation and Participation Survey (AWRPS) this article exam-
ines the incidence and predictors of joint consultation and employees’ perceptions of its effective-
ness. Joint consultation was found to be highest in unionised workplaces, and the presence of a 
union and favourable management attitudes to unions were significant predictors of the presence 
of joint committees.   

 
 
 

Information provision 
 
S Conchie and C Burns, ‘Improving occupational safety: using a trusted information source 

to communicate about risk’ (2009) Journal of Risk Research 12(1): 13-25. This article reports on 
research into construction worker trust in different information sources. The results suggest trust in 
information from the project manager, safety manager, UK Health and Safety Executive and work-
mates was based on the source’s accuracy while trust in information from supervisors was based 
on demonstrations of care. Also, the site safety manager and HSE were the most trusted sources 
and the most influential in shaping risk-related behaviour. 

  
Noise 

 

Key research and reports (cont inued) 
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M Lutman et al, Epidemiological evidence for the effectiveness of the noise at work regula-
tions, HSE Research Report RR 669, HMSO Norwich, 2008. This report presents the findings of a 
study into the effectiveness of The Noise at Work Regulations 1989 and the Control of Noise at 
Work Regulations 2005 in a field study over a period of three years based on audiometric and oto-
acoustic emission measures. There were no significant effects on auditory function, or rate of 
change in function, of the risk group when other potential explanatory variables were taken into ac-
count. Nor were there significant effects when contrasting exposed participants working in compa-
nies demonstrating relatively lower or higher compliance with the regulations. The authors acknowl-
edge limitations of the study arose from the range of noise level encountered and the restricted du-
ration of the study. The report is online at: http://www.hse.gov.uk.  

 
Hazardous substances 

 
A Lin, Deciphering the chemical soup: using public nuisance to compel chemical testing, 

School of Law, University of California, 2009. This article is concerned with ‘toxic ignorance’, the 
lack of or very limited testing of many chemical substances which places workers’ and public health 
at risk, and undermines the ability of governments and individuals to take preventive action. As a 
means to compel chemical testing, the author proposes the recognition of a new type of public nui-
sance whereby the failure to test itself would constitute a public nuisance, rather than the require-
ment in conventional tort litigation to demonstrate physical injury. The article explains the basis for 
applying public nuisance doctrine to the failure to test and examines practical considerations relat-
ing to how courts would enforce the duty to conduct testing. The paper is online at: 
http://ssrn.com/abstract=1329143.  

 
Nanotechnology 

 
C Ostiguy et al, Best practices guide to synthetic nanoparticle risk management, Institut de 

Recherche Robert-Sauvé en Santé et en Sécurité du Travail (IRSST) and the Commission de la 
Santé et de la Sécurité du Travail (CSST), Montreal, 2009. This report sets out a prevention strat-
egy for workers and researchers who use, manufacture or synthesise nanoparticles. The report is 
online at: http://www.irsst.qc.ca/files/documents/PubIRSST/R-599.pdf.   

 
 
 
 
Occupational stress 

 
J Yarker and E Donaldson-Feilder, Management competencies for preventing and reducing 

stress at work, HSE Research Report RR 633, HMSO, Norwich, 2008. This report presents the find-
ings of the second phase of a research project to identify the management behaviours associated 
with the effective management of stress at work. The report examines the usability of management 
competencies developed in phase one. The report is online at: http://www.hse.gov.uk.       

 
Workplace bullying 

 
D Yamada, ‘Workplace bullying and ethical leadership’ (2008) Journal of Values Based 

Leadership 1(2): 48. This article addresses the implications of workplace bullying for organisational 
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leaders and suggests measures that can be undertaken to respond to it. It also considers workplace bully-
ing in the context of individual dignity and the practice of values-based leadership. The article is online at: 
http://ssrn.com/abstract=1301554.  

 
Major hazards and security threats 

 
F Haines, ‘Regulatory failures and regulatory solutions: a characteristic analysis of the aftermath of 

disaster’ (2009) Law and Social Inquiry 34(1): 31-60. This article analyses the regulatory reform and im-
plementation process in Australia following an industrial explosion, recent terrorist attacks and a corporate 
collapse. The compliance challenge on the ground and the risks actually reduced were influenced by the 
efforts of the regulators, the reform process and emotional work involved in compliance, the structure of 
the industry concerned and the success strategies of sites. 

 
Vibration 

 
P Donati et al, Workplace exposure to vibration in Europe: an expert review, European Agency for 

Safety and Health at Work, Belgium, 2008. This report brings together expert opinion on the measurement 
and reduction of vibration at work. The situation in six EU member states is examined, and research infor-
mation is presented covering all Member States. The report is online at: 
http://osha.europa.eu/en/publications/reports/8108322_vibration_exposure/view.  

 
Organisational restructuring 

 
M Quinlan and P Bohle, ‘Overstretched and unreciprocated commitment: reviewing research on 

the occupational health and safety effects of downsizing and job insecurity’ (2009) International Journal of 
Health Services 39(1): 1-44. This article reviews 86 international studies of the effects of downsizing and 
restructuring by large private and public sector employers, finding that 85% of these reveal poorer OHS 
outcomes.  

 
 
 
 
Clothing trades 

 
P Harpur, ‘Clothing manufacturing supply chains, contractual layers and hold harmless clauses: 

How OHS duties can be imposed on retailers for the safety of outworkers’ (2008) Australian Journal of 
Labour Law 21: 316. This article analyses whether existing occupational health and safety laws require 
retailers to take steps to manage outworkers’ labour conditions. The article considers how deemed em-
ployment laws which require traders to manage outworkers’ OHS may be able to be extended up supply 
chains to impose duties over retailers. It also examines how employers’ OHS duties for non-employees 
may create OHS duties for retailers to ensure outworkers’ safety, so far as reasonably practicable, ex-
plaining that imposing OHS duties across several corporate relationships and across geographical loca-
tions may diminish the capacity of retailers to manage outworkers. Finally, the article analyses the ca-
pacity of retailers to utilise hold harmless clauses to avoid OHS duties. 
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Key cases 
 
General duties: general principles 
 
R v Chargot Limited (t/a Contract Services) and others [2008] UKHL 73  
 

In the December 2008 issue of Regulation at Work (volume 7, issue 2) we noted the UK Court 
of Appeal decision in R v Chargot Limited. The defendants appealed against that decision, and in De-
cember the House of Lords handed down its decision in relation to the appeal. The House of Lords 
essentially affirmed the decision of the Court of Appeal.  

 
The appellant argued that it was for the prosecution to prove the acts and omissions by which 

it was alleged there had been a breach of duty in sections 2(1) and 3(1) of the UK Health and Safety 
etc at Work Act 1974 (the employer’s duties to employees and to persons other than employees re-
spectively). It was not enough for it simply to assert that a state of affairs existed which gave rise to 
risk to health or safety. This argument was rejected by the House of Lords. 

 
All of the Law Lords agreed with the judgment of Lord Hope. Lord Hope confirmed the ap-

proach taken by the Court of Appeal in R v Board of Trustees of the Science Museum [1993] 1WLR 
1171 that a general and expansive interpretation of the Health and Safety at Work Act which renders 
the statutory provisions effective in their role of protecting public health and safety was to be preferred 
to a restrictive approach (see para 20). The primary purpose behind the Act to “impose a positive bur-
den on employers rather than to discipline them for breaches of specific obligations.” 

 
Lord Hope said that sections 2 and 3 require the employer to ensure the health and safety at 

work of all his employees, and that persons not in his employment are not exposed to risks to their 
health and safety (para 17). “What the prosecution must prove is that the result that those provisions 
describe was not achieved or prevented. Once that is done a prima facie case of breach is estab-
lished.” (para 21). It is then up to the defendant to show that it was not reasonably practicable to take 
measures to address the risk.  

 
Lord Hope agreed with the Court of Appeal that the prosecution had established the relevant 

risk, namely of injury caused by driving the dumper truck. "That it was real risk, as opposed to a 

International news 
 
European and Chinese cooperation on OHS – The European Commissioner for Em-
ployment, Social Affairs and Equal Opportunities and China's Ambassador signed a 
Memorandum of Understanding (MoU) on health and safety at work. The MoU will set up 
a structured dialogue covering issues of common interest in the field of health and safety 
at work. The aim is to improve mutual understanding on health and safety through regular 
exchanges of information, legislation, best practice, joint studies, seminars, conferences 
and annual review meetings involving senior officials from both sides. More information is 
online at: 
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=421.  



 

Volume 8, Issue  1 

  
P A G E  9  R E G U L A T O N  A T  W O R K  

purely hypothetical one, was established by the fact there was an accident. That was…sufficient to 
justify the requirement that the first and second Defendants should have the burden of proving that 
they had done all that was reasonably practicable to protect against that risk" (para 8). 

 
Lord Hope (para 26) rejected the appellant’s argument that: 

 
… allegations such as those in the prosecution’s case summary had to be specifically proved and 
that the jury should be directed that they could only convict if they were unanimous as to which of 
them had been made out … Fairness may, as I have said, require giving notice of such allegations. 
But they are not ingredients of the offence. What sections 2(1) and 3(1) prescribe is the result that 
is to be achieved or prevented, not any particular way or ways of achieving this. … In the case of 
sections 2(1) and 3(1) the result is what the jury must be agreed about. So long as they are agreed 
on that, they do not need to be agreed on all the details of the evidence. 

 
Lord Hope observed (para 21) that:  
 

The situation will vary from case to case. In cases such as the present, where a person sustains injury at 
work, the facts will speak for themselves. Prima facie, his employer, or the person by whose undertaking 
he was liable to be affected, has failed to ensure his health and safety. Otherwise there would have been 
no accident. But a case where the alleged risk has not had this result cannot be dealt with so easily. It will 
be necessary to identify and prove the respects in which there was a breach of duty. This is likely to re-
quire more by way of evidence than simply an assertion that that state of affairs existed. The particular 
risk to which the employees, or the persons referred to in section 3(1) as the case may be, were exposed 
must be identified. This will require an analysis of the facts in each case. Even where an injury has oc-
curred it may not be enough for the prosecutor simply to assert that the injury demonstrates that there 
was a risk. Where a prosecution is brought under section 3(1), it may be necessary to identify and prove 
the respects in which the injured person was liable to be affected by the way the defendant conducted his 
undertaking. 

 
At para 30 Lord Hope stated that: 
 

The prosecution must show that there was a connection between the work that the employee was doing 
(in section 2 cases) or the conduct of the undertaking (in section 3 cases) and the accident. But the fact 
that the cause of the accident was unknown or was debatable is irrelevant so far as the prosecution's 
case is concerned. This is because the duty that these provisions lay down looks to the result, not the 
means of achieving it.  

 
Tobiassen v Reilly [2009] WASCA 26 

 
In Regulation at Work (7(1)) we noted the Western Australian Supreme Court decision in 

Reilly v Tobiassen [2008] WASC 6 in which Heenan J found a builder guilty of breaching its duties 
under sections 21, 22 and 23 of the Occupational Safety and Health Act 1984 (WA). The decision has 
been overturned by the Western Australian Court of Appeal (Steytler, P and Miller and Newnes JJA).  

 
The appellant argued on appeal that Heenan J was wrong in finding it had an obligation under 

s21(1) with respect to Kefo's work. It also argued that it did not have control of the workplace as re-
quired by s22(1)(a) of the Act. The Court of Appeal allowed the Appeal. 

 
Heenan J had found that the fact that the risks were not known to the appellant, and that they 
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were not matters which a registered builder would be expected to know, was not to the point. 
Heenan J said that it was sufficient that “there is an objective state of knowledge within the industry 
which exposes the hazard and suggests a means of coping with it”. The Act required persons on 
whom the present duties were cast “to acquaint themselves with the objective state of knowledge 
within the industry and to take advice from experts and others to supplement his or her own appre-
ciation of the situation”. Accordingly, Heenan J found that the fact that the relevant knowledge ex-
isted within the building industry was sufficient, even if it was confined to qualified engineers, and 
regardless of the fact that it was not known to the appellant and would not be known to persons in 
the position of the appellant (see para 49 of the Court of Appeal decision). 

 
The Court of Appeal held that Heenan J had erred in this finding. 
 

58   In each of [sections 21(1), s 23(3a)(a) and s 22(1)(a)] the extent of the specific obligation is limited to 
what is practicable. It follows from the definition of ‘practicable' that the measures which are required to 
be taken to avoid exposing those at a workplace to injury or harm will only be practicable within the 
meaning of s 21(1), s 23(3a)(a) and s 22(1)(a) respectively where there exists a state of knowledge 
about the risk of injury or harm in question occurring and a means of removing or mitigating it. Indeed, 
that would seem to follow not only from the definition of 'practicable', but because, in any event, it could 
hardly be said to be practicable for a person to take measures to ensure the safety of those at a work-
place in respect of a risk which is unknown. 

59    We do not, however, consider that it is sufficient simply that the risk is known to some class or category 
of people within the industry, regardless of whether or not it would reasonably be expected to be known 
to the person on whom the relevant obligation is said to lie under s 21(1), s 23(3a)(a) and s 22(1)(a) 
respectively (to whom we will refer as the 'responsible person'). If that were sufficient, it would impose 
upon a responsible person an unreasonable burden and one which is not supported by the language of 
the relevant provisions, read in their context. In other words, we do not consider that it was intended to 
impose on a responsible person an absolute obligation to take measures to ensure safety in the work-
place in respect of risks of which that person was not, and could not reasonably have been expected to 
be, aware. 

60    But that does not mean that the obligation to ensure the safety of those at a workplace is necessarily 
limited to measures in respect of actual risks of which the responsible person is, or ought reasonably to 
be, aware.  

61     Where, as in this case, a task requires some expertise that the responsible person does not have, their 
obligations under s 21(1), s 23(3a)(a) and s 22(1)(a) respectively to ensure the safety of others will re-
quire that person to ensure that the relevant expertise is brought to bear on the task. What is required in 
that respect in any particular case will depend upon the facts of the case. 

62     But, as this court concluded in Reilly v Devcon [[2008] WASCA 84], in relation to s 19(1) of the Act, 
where reliance is placed upon a specialist contractor to perform a task which demonstrably falls within 
its area of expertise and outside that of the responsible person, and if the task reasonably appears to 
the responsible person (who has knowledge of such matters specified in the definition of 'practicable' as 
might reasonably be expected of a person in their position) to be carefully and safely performed by the 
specialist contractor, it would ordinarily be difficult to conclude that the responsible person had 
breached the duty put upon them by s 21(1), s 23(3a)(a) and s 22(1)(a) of the Act respectively. That is 
because in circumstances of that kind it would not ordinarily have been practicable for the responsible 
person to have done more.  

 
Patton v Western Freight Management Pty Ltd [2008] NSWIRComm 217 
 

Boland J’s judgment in this case contains a very interesting discussion of the employer’s 
general duty provision in section 8 of the Occupational Health and Safety Act 2000 (NSW). Boland J 
rejected the defendant’s contentions that an employer could only be held to have contravened sec-
tion 8(1) if the risk was reasonably foreseeable, and that the defence of reasonable and honest mis-
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take is available as a defence. 
 

The general duties and psychosocial risks 
 

Cahill v State of New South Wales (Department of Education and Training) (No 2) [2008] NSWIR-
Comm 246  

 
A teacher and a teacher's aide employed in a Juvenile Justice Detention Centre activated personal 

duress alarms after being threatened by a detainee. There was no response to the alarm and the em-
ployees were not assisted. In the following week the teacher witnessed a further act of violence by de-
tainees, and the teacher’s aide witnessed two further acts of violence. The employer was charged un-
der the employer’s duty to employees (section 81) of the Occupational Health and Safety Act 2000 
(NSW) for:  
• failing to protect the workers from being subjected to or witnessing actual violence, threatened vio-

lence or anti-social behaviour;  
• failing to prevent a violent detainee from attending class, and to provide adequate information in 

relation to records of actual violence;  
• failing to have a juvenile justice officer present in classes to support teachers and monitor students;  
• failing to undertake a risk assessment, and to provide adequate instruction and training on self de-

fence and behaviour management;  
• failing to provide adequate emergency communication equipment or systems for summoning help; 

and  
• failing to provide adequate support and leadership, and to have in place an OHS committee. 
 

In arguing that it was not reasonably practicable to take measures to address the risks, (section 
28), the employer argued that it could not have reasonably foreseen that the psychological injuries 
could occur. It argued that none of the workers had reported difficulty coping with work prior to being 
diagnosed with their injuries; that the events that contributed to the injuries were relatively trivial; and 
that the events would not have given rise to injuries in persons of “normal fortitude”. 

 
Schmidt J rejected these arguments and found that the charges were proved. Her Honour held that 

the possibility that none of the employees assigned to the same classes over the same period were 
persons of normal fortitude was “most unlikely”. Her honour noted that one of the teacher's aides had 
been employed at the facility for more than 12 years, and was very well regarded by her employers. 
Schmidt J held that the events leading up to the injuries were not “trivial”. At para 809 her honour ob-
served that: 

 
The evidence was that this problem of staff exposure to violence and threats of violence and other anti-
social behaviour, despite the controls in place, was a frequent one 

 
At para 833 her Honour observed that: 

 
… what may not be overlooked is the expert evidence that people who are repeatedly exposed to such inci-
dents, may finally be injured, by what may seem to be a relatively minor incident, in the scheme of such 
incidents. 

Key cases ( c o n t i n u e d )  
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Her Honour found that the risks of psychological harm were foreseeable because the employer's 

practical systems aimed at controlling the risks imposed by detainees proved that they were aware of 
these risks. The risk was “not only reasonably foreseeable, it was actually foreseen in the defendant's 
written policies. That risk was recognised to exist for all of its employees” (para 803). At para 792 Her 
Honour stated that: 

 
That risk was known to exist because the detainees repeatedly engaged in acts of violence, threats of vio-
lence and other threatening behaviour towards other detainees, as well as to DJJ and DET staff. It was also 
known to the defendant that repeated exposure to such incidents, increased the risk of psychological injury 
being sustained and that with such repeated exposure, even a relatively minor incident, could be the “straw 
which breaks the camel's back”, resulting in a psychological injury being sustained.  

 
Inspector Trotter v BBC Hardware Limited and Bunnings Group Limited [2008] NSWIRComm 232 

In this case two wholly owned subsidiaries of Wesfarmers Limited were each prosecuted (for con-
traventions sections 8(1) and (2) duties of employers in the Occupational Health and Safety Act 2000 
(NSW) respectively) after an explosion which caused severe burns to a worker. Both defendants entered 
guilty pleas. In determining penalty Marks J, amongst other factors, raised the following issue: 

 
31 There are countless circumstances in which multiple defendants are charged with criminal offences 

arising out of the one course of events. In the “ordinary” circumstances where there is no particular 
relationship between the co-accused, the assessment of the penalty that should be imposed on each 
of the defendants raises no particular difficulty. The same observation may be made where there are 
multiple defendants who have a relationship such as familial, or as joint ventures. However, the situa-
tion may arguably be different where the multiple defendants are corporations owned by and controlled 
by the same persons. Such are the circumstances in these proceedings. Wesfarmers Limited is the 
ultimate owner of both defendants and their control at a directorial level is in the hands of persons who 
are, in the main, the same. The same managerial personnel were also involved in the operations of 
both defendants at the time that the incident occurred. Sometimes these arrangements are deliber-
ately created by the ultimate owner of the corporations and sometimes, as was the case here, they are 
brought about as the result of successive acquisitions.  

32 As any penalty to be imposed will ultimately be borne by the ultimate owner of the multiple corpora-
tions, should any particular consideration be given to that fact in assessing penalty? Although the de-
fendants’ submissions were not put in this way, they would have that ultimate effect if the submissions 
were to be accepted. Furthermore, if I were to accede to the defendants’ submissions and take into 
account the diminished capacity of BBC Hardware to determine its own occupational health and safety 
policies and, therefore, the need to do so, coupled with a recognition that this was something which  

tation would follow the duties as they support these, followed by the functions and powers of the regula-
tor and inspectors, and finally provisions relating to administrative matters and legal proceedings. The 
panel recommended an index for the model Act reflecting this structure. (Rec 79). 
 
Objects and principles 
 
 The panel supported the inclusion of objects in the model Act to assist in its interpretation and 
application, education about its purpose and to foster confidence in the legislative framework. They 
noted that these must not unintentionally narrow or broaden the scope, content or effect of the substan-
tive provisions of the Act. They proposed a series of objects based on those in the current OHS Acts 
so that existing jurisprudence would not be lost. The objects would relate to protection from harm, worker 
participation, information and education, compliance and enforcement (including graduated enforce-
ment), accountability of persons exercising powers or performing functions under the Act, and ensuring 

Key cases ( c o n t i n u e d )  



 

Volume 8, Issue  1 

P A G E  1 3  
R E G U L A T O N  A T  W O R K  

had been undertaken on its behalf by its co-defendant, Bunnings, would this translate into the imposition 
of a lesser penalty on BBC Hardware consistent with the sentencing principles which apply?  

 
After examining the relevant case law, Marks J, at para 67, concluded that he should: 

… further reduce the penalties so as to ensure that the shareholders of the Wesfarmers group, 
who will ultimately bear the burden of both penalties, are not unduly and unfairly penalised in circum-
stances where each of the prosecutions has been initiated by reason of the same incident and involves 
the exact same particulars of breach.  

 

The Second Report of the National Review into 
Model OHS Laws  

 
 The advisory panel appointed to conduct a review of current Australian OHS legislation and 
make recommendations to the Workplace Relations Ministers’ Council (WRMC), on the optimal 
structure and content of a model OHS Act, produced its second report in January 2009. This article 
provides a précis of some of the report’s 158 recommendations. The second report is online at: 
http://www.nationalohsreview.gov.au. 
 
Scope 

 
Application of the model OHS Act to specific hazards and industries - The panel consid-

ered whether particular hazards (dangerous goods, explosives, radiation, major hazards) or indus-
tries (mining, transport, production of electricity, gas, petroleum) may continue to be the subject of 
separate legislation, as they are in some jurisdictions, or whether the national model OHS legislation 
should encompass all hazards and industries. They recommended that the WRMC be asked to pro-
pose to the Council of Australian Governments (COAG) that there should be a presumption that 
separate and specific laws should only continue where they have been objectively justified. 
In this approach specific provisions would normally be provided by regulations under the model OHS 
Act. Where separate laws are justified there would be an ongoing, legislative and administrative rela-
tionship between the laws and regulators, and any separate legislation should be consistent with the 
nationally harmonised OHS laws. (Rec 76). 

 
Application to public safety - The panel considered the extent to which the model Act 

should seek to protect members of the public from harm arising from the performance of work. They 
recognised the concern that resources might be diverted to protecting public safety to the detriment 
of protecting OHS. They considered that the primary purpose of OHS laws is to protect people 
from harm arising from exposure to hazards and risks that are inherent in, or emanate from, 
the performance of work, anything provided or used in or for the performance of work, or a 
workplace in its capacity as a workplace. Accordingly, OHS laws should not afford protection in 
circumstances that are not related to work. The panel recommended that the objectives of the model 
OHS Act include the protection of all persons from work-related harm but that care be taken in draft-
ing the Act to ensure it is not given a wider reach, and that the Act should also facilitate the publica-
tion of advice and information about how it relates to public safety. (Recs 77-78). 

 
Structure of the model OHS Act 
 

In the panel’s recommended structure the scope, objects and principles sections would be placed at 
the start of the model Act to indicate the overall application, objectives and outcomes. Definitions 
would follow these sections so that terms critical to understanding a duty, obligation or process are 
defined before they are first used. All of the duties would then be presented to ensure all of those 
with responsibilities appreciate their role, including officers. Participation, consultation and represen-
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up-to-date and effective OHS regulation (including harmonisation of the content and application of 
OHS laws). The panel also supported the incorporation of principles based on the Victorian 
OHS statute which relate to eliminating or minimising risks, taking proactive measures, exchange 
of information between workplace parties and worker representation on OHS issues. (Rec 80). 

 
Definitions 
 
 The panel adopted the approach that a term did not require definition unless its ordinary 
meaning (or judicial interpretation in similar usage) was to be modified or limited in the model OHS 
Act. They provided a rationale for defining a number of terms and recommended a definition of 
each. 
 
 Business or undertaking – The panel considered this term needed to be defined as it 
could be interpreted more broadly than intended, and there is a need to clarify its meaning for 
those implementing the Act and for consistent enforcement.  They recommended a broad defini-
tion that was limited to work and the consequences of work but allowed for exemptions in a 
Schedule to the model Act or in regulations. The proposed definition of business or undertaking 
includes activities carried out by or under the control of a person, whether these are of an in-
dustrial or commercial nature, in government or local government, whether or not for profit or gain, 
and in which workers are engaged to carry out work, or the activities of workers are directed or in-
fluenced, or things are provided for use in the conduct of work by the person (legal entity or the 
Crown) conducting the business or undertaking. Engaging workers solely for private or domestic 
purposes was excluded. (Recs 81-83).  
 

Control - In the first report the panel recommended that ‘control’ should not be included in 
the duty of a person conducting a business or undertaking (the primary duty), either to determine 
who should have a duty or the extent of the duty (Rec 14 and see also clauses 6.74 to 6.79). The 
second report, however, does include control in the definition of business or undertaking (as 
above), as part of the basis for determining who has a duty. Although the term was included, the 
panel recommended the term control should not be defined. They considered that their recom-
mendations (through the two reports) limit the uses to which the term is put in the model Act and 
they suggested that this will allow the courts to define and apply the term consistently and 
they expect the courts will do this as in previous cases emphasising that control means direct-
ing action, command or the ability to compel corrective action, an exercisable legal ability or 
the practical ability to direct the conduct of another but may be found not to exist where a principal 
does not possess the necessary expertise to exert influence over a contractor. (Rec 84 and 
clauses 23.79 and 23.90). 

 
Health – The panel was persuaded of the merits of including a definition of health in the 

model Act, to provide certainty that it applies to all aspects of health. The recommended definition 
embraces physical and psychological health, immediate and long-term health, and freedom 
from disease, illness or incapacity. (Rec 51). 

 
Officer – The panel recommended that an officer, for the purposes of the duty of care of an 

officer of a body corporate, partnership or unincorporated association be defined as in section 9 of 
the Corporations Act 2001(Cwth). They considered that this definition is well known to those 
likely to be officers, there is a significant body of case law to assist in determining if a person is an 
officer, and this definition is less likely to have an unintended application to middle managers or 
other workers, and is more likely to capture shadow directors, holding companies, franchisors and 
others that direct the decisions of a corporation. The recommended definition will also specifically 
include directors and senior managers of the Crown, public sector agencies and statutory au-
thorities. An officer who is a volunteer would have limited liability, only being liable for a 
breach of the officer’s duty where there was a high level of risk of serious harm and the volunteer 
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officer was reckless or grossly negligent. (Rec 86). 
 
Due diligence – The panel recommended defining due diligence as they did not consider that 

the case law on this was sufficiently clear. They recommended a definition indicating that the required 
standard is to be assessed against what a reasonable person in the position of the officer would do, re-
lated to their role and influence. Due diligence would require officers to take reasonable steps pro-
actively and regularly to ensure certain things including up-to-date knowledge, understanding the haz-
ards and risks of the entity’s operations, availability and use of appropriate resources and processes 
(and verification of this), and timely response to information regarding incidents, hazards and risks. (Rec 
88).  

 
OHS service provider – The panel considered that the duty of an OHS service provider should 

apply to a person providing the service in the conduct of a business or undertaking. They recom-
mend a definition of OHS service provider as providing OHS advice and information, systems, policies, 
procedures or documents for the management of OHS, OHS training, testing or analysis. Employees 
with an OHS role would be excluded from this definition as well as inspectors, and health and safety rep-
resentatives. (Rec 89). 

 
Worker – The panel recommended a broad definition of worker as a person undertaking 

work in order to extend the duties, protection and rights of workers beyond the traditional em-
ployer/employee relationship. They recommended a definition based on the Northern Territory OHS Act 
which would embrace any person who works in a business or undertaking in any capacity including em-
ployees, apprentices, trainees, contractors and sub-contractors and their employees, employees of la-
bour hire firms and volunteers. (Rec 93). 

 
Workplace - The panel proposed that a workplace be broadly defined as any place work is done 

or a worker is expected to be during work but did not want to create unintended obligations by defining a 
place to be a workplace at all times, once work has been undertaken at that place. They recommended 
a workplace be defined as any place at or in or upon which work is being undertaken (including 
during recesses or breaks in a continuing course of work) or where a worker may be expected to 
be in the course of work. Vehicles, ships, aircraft and other mobile structures would specifically in-
cluded in the definition. (Rec 94). 

 
Person with management or control of a workplace – The panel recommended adoption of 

the definition in the Queensland OHS Act which states that the owner is the person with management 
or control except if there is a lease, contract or other arrangement that provides or has the effect of 
providing for another person to have effective and sustained control. (Rec 95). 

 
 
Consultation 
 
The panel made a series of recommendations relating to consultation. They proposed a broad 

obligation for the person conducting a business or undertaking to consult affected workers and 
their representatives about matters affecting their health and safety and, in particular, when identifying 
hazards and assessing risks, when making decisions about eliminating or controlling risks, about facili-
ties for workers’ welfare, when making decisions about arrangements for consultation, resolution of OHS 
issues, and monitoring of workers’ health or workplace conditions, and about the provision of information 
and training. The panel also recommended that each primary duty holder be required to consult 
other persons about matters affecting the OHS of their workers. 

 
Consultation would be defined with regard to sharing relevant information, providing a rea-

sonable opportunity to express views and contribute to resolution of OHS issues, and taking 
those views into account. Consultation would be so far as reasonably necessary rather than reasona-
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bly practicable as this has a different meaning in the duties of care. It should involve timely ex-
change of as much information as is commensurate with the circumstances and significance of the 
issue. (Recs 96-99 and clauses 24.21, 24.22 and 24.26).  

 
Health and safety representatives (HSRs) and committees (HSCs) 
 
The panel found widespread support from stakeholders and regulators for workers to be 

able to collectively elect HSRs to represent them on OHS matters. They recommended provisions 
to enable workers to initiate the election of HSRs by advising the person conducting the busi-
ness or undertaking most directly involved in their engagement or direction. Work groups to elect 
HSRs would be determined through discussion between the workers wanting to be represented 
and the relevant person conducting the business or undertaking. Particular matters to be taken into 
account would be addressed in regulations, with the aim of ensuring coverage of the diversity of 
work, work arrangements and workplaces. The model Act would provide broad principles for the 
discussion process including the possibility of that work groups may include workers engaged in 
more than one workplace or by more than one business or undertaking, the need for discussions 
to be conducted within a reasonable time, and for the arrangement to enable workers to have 
ready and timely access to an HSR familiar with their work. (Rec 100-103). 

 
The panel did not favour prescribing an election process but rather allowing workers con-

cerned to determine how they would select a representative, including the possibility that the 
majority of members of a work group might ask a union or other person to assist them. They rec-
ommended a term of three years, unless the HSR resigns or is disqualified, and the possibility of 
re-election after a three year term is completed. (Rec 104-105). 

 
The HSRs would have functions, rights and powers defined in the model Act, similar 

to those in the existing OHS statutes, including the power to issue a provisional improvement 
notice (PIN) and to direct that work cease where there is an immediate threat. These entitle-
ments would be limited to the work group the HSR was elected to represent unless a member of 
another work group requests the HSR’s assistance or there is an immediate threat to health and 
safety. The person conducting the business or undertaking most directly involved in engaging the 
HSRs would have reciprocal obligations to consult with the HSRs and allow them to participate 
in discussions with inspectors, have paid time off in normal working hours, have access to re-
sources, facilities and other forms of assistance (Recs 106-109).  

 
The panel recommended that the model Act require an HSR to attend an initial 5 day 

training course as soon as reasonable after they are elected, with an approved provider of the 
HSR’s choosing or as directed by an inspector. The HSR would be entitled to paid leave to attend 
and they would be entitled also to one day’s refresher training per year after the first year. HSRs 
would be protected from civil liability when acting in good faith but might be disqualified or sus-
pended, or have a specified power removed or suspended for a period of time. Disqualification or 
suspension would be by a relevant court or tribunal and on the grounds of repeatedly neglecting 
the HSR functions, exercising powers or performing functions improperly or acting unreasonably. 
(Recs 110-113). 

 
The panel recommended a requirement to establish HSCs in workplaces with 20 or more 

workers, where requested by an HSR or by 5 or more workers, or if specified in regulation. One or 
more persons conducting businesses or undertakings might also choose to establish an HSC. 
HSCs would be required to have equal membership of managers and workers (not including 
managers or supervisors). Operational matters for HSCs would be addressed in regulations under 
the model Act. (Recs 114-115). 

 
Issue resolution 
 

The national review ( c o n t i n u e d )  
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The panel recommended that the model Act should provide a formal process for the resolu-
tion of OHS issues that remain unresolved after consultation between the affected workers and 
the representative of the business or undertaking. Any HSR elected to represent the affected workers 
or, if there is not one, the affected workers and a person representing the business or undertaking 
would be entitled to be involved and would also be able to obtain assistance from a person nominated 
or authorised on their behalf. Any party could seek the attendance of an inspector or bring proceed-
ings in a relevant court or tribunal. All parties, including inspectors, courts or tribunals would be re-
quired to make all reasonable endeavours to achieve a timely, final and effective resolution. The rele-
vant parties would be encouraged to establish issue resolution procedures and the model Act 
would provide default procedures (Recs 116-120). 

 
Right to cease unsafe work 
 
The panel recommended that the model Act provide for a worker to be able to cease work 

and for an HSR to be able to direct that work cease, where they have reasonable grounds to be-
lieve that to continue work would expose a person to a serious risk emanating from an immediate or 
imminent exposure to a hazard. The panel also recommended the procedure to be followed after 
work has ceased. (Rec 121-122). 

 
Discrimination, victimisation and coercion 
 
The panel recommended protection for persons exercising their rights, functions and powers 

and taking action by prohibiting discrimination, victimisation and coercion. The model Act would 
define each of these and would provide protections from and remedies, including criminal offences 
and civil liability and remedies for engaging in, authorising, aiding or abetting proscribed conduct. 
(Recs 123-135). 

 
Risk management 
 
In the first report the panel concluded that the risk management process should not be re-

quired as part of determining what action is reasonably practicable (Rec 9). In the second report they 
considered whether this process should be included in the model Act in another way and recom-
mended that risk management should not be in the model Act for several reasons. They consid-
ered that it is only one method by which duty holders can meet their duty of care and not necessarily 
applicable in every case, mandating the application of the process could leave duty holders to believe 
they have met the duty by simply applying the process, and failure to apply the process should not 
constitute a breach of the primary duty of care. They recommended that the regulation-making 
power in the model Act should allow for the process to be established in regulations, with fur-
ther guidance provided in a code of practice. This is a curious position since regulations, like an Act, 
are mandatory instruments. If it is accepted that risk management should not be in the model Act for 
the kinds of reasons suggested by the panel then arguably an approved code of practice is the type 
of instrument to provide guidance about a course (or courses) of action while also allowing that failure 
to apply the code does not constitute a breach. (Rec 136). 

 
Monitoring health and workplace conditions 
 
The panel considered that monitoring the health of workers should be part of the duty of 

a person conducting a business or undertaking (the primary duty holder). They proposed that 
monitoring conditions should be a separate responsibility and should rest with the person who 
has management or control of the workplace. (Recs 137-138). 

 
Obtaining advice 
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The panel considered that duty holders will not always have the knowledge or experience 
to adequately address OHS and recommended a general obligation on persons conducting a 
business or undertaking, where reasonably practicable, to employ or engage a suitable 
qualified person to provide advice on OHS matters (the requirement in the Victorian OHS Act). 
They were also impressed by evidence about the Queensland workplace health and safety officer 
(WHSO) arrangements and recommended that persons conducting a business or undertaking 
that normally involves 30 or more workers be required to appoint a WHSO. The qualifications 
for persons providing advice would be addressed in regulations. (Rec 139). 

 
Incident notification 
 
The panel considered that timely notification of serious incidents provides key information 

to regulators and recommended a requirement to notify serious incidents that have caused or 
could have caused fatality, serious injury or illness. They considered that the person conducting 
a business or undertaking should report serious incidents. However, they recommended that 
quarantining of a site should be a separate responsibility and but that the person with manage-
ment or control of the workplace should be responsible for quarantining the site until an in-
spector attends or the regulator directs otherwise. The latter would not preclude providing assis-
tance to injured persons, removing a deceased person, making the site safe or police investigation. 
(Recs 140-145). 

 
Workers would have a separate obligation to report any illness, injury, accident, risk or 

hazard arising from the conduct of the work, to the person conducting the business or under-
taking or the person with management or control of the workplace. (Rec 146).  

 
Permits and licensing 
 
The panel considered that permits and licensing for certain high risk activities, plant and 

hazardous substances warranted obligations in the model Act, supported by regulations. They rec-
ommended that the model Act make it an offence to conduct an activity or to use, or to direct 
or allow a worker to conduct an activity or use specific types of plant, substances or work-
places without a license, permit or registration where regulations require such authorisa-
tion. Regulation-making power would then provide for recognition of equivalent licenses, permits 
and registrations across jurisdictions, the sharing of information between agencies, and the proc-
essing of licenses, permits and registrations. The types of activities needing authorisation would be 
justified at the national level. (Recs 147 to 150). 

 
 
 
 
Functions of OHS regulators 
 
The second report deals in a limited way with the functions of OHS regulators, focusing on 

provision of education, advice and assistance, and enforcement (see below). The panel recom-
mended that the objects of the model Act and the powers and functions of the regulator make ref-
erence to the regulator providing education, training and information for duty holders, work-
ers and the community, and authorise the regulator to make guidelines on the way in which 
provisions of the model Act would be interpreted and discretion exercised. The recommendations 
on regulator functions make no mention of a wider range of functions which impact upon the 
resources and capacity of regulators to provide consistent support for compliance. This 
might include, for example, awareness raising, preventive interventions and strategies, approving 
courses and accrediting providers of OHS training, technical and specialist support, research, sta-
tistical data and the ongoing relationship of the regulator to the national standards setting process. 
(Rec 151). 
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Enforceable undertakings 
 
The panel supported providing for voluntary, written enforceable undertakings. Accepting 

an undertaking would be an alternative to prosecution but would not be available for category 1 
breaches (the most serious). There would be specific requirements in relation process, transparency 
of decision-making, review of decisions and enforcement. (Rec 152 and clause 36.54). 

 
The role of inspectors in securing compliance 
 
The panel made a series of recommendations relating to the appointment, role and functions, 

qualifications and training, and powers of inspectors, as well as questioning, protection of inspectors 
and accountability. The report recommends that the model Act provide for: 
• The appointment of inspectors, normally as public servants appointed on an ongoing basis 

but allowing temporary appointments subject to strict conditions. (Recs 154-156). 
• Inspectors to be appointed or authorised to exercise functions and powers in more than one 

geographical or industry-based jurisdiction, and for the use and admissibility of evidence 
gathered by an inspector with such authority. (Recs 157-159). 

• The roles and powers of inspectors relating to information and advice, undertaking interven-
tions, assisting in issue resolution, reviewing PINS and work cessations, securing compliance, 
investigating suspected breaches and assisting in prosecution. (Rec 162-165). 

• Inspectors to have nationally consistent qualifications and training as mandated by or un-
der regulations. (Rec 166). 

• Inspectors to have right of entry to workplaces (during business operation, times of public 
access or at other times if an inspector reasonably believes there is an immediate threat), to 
obtain and execute search warrants, and to meet specific requirements to display authori-
sation, notify particular people and provide a written notice advising those people of the 
purpose of entry, observations, action taken and the procedures for seeking review of any deci-
sion. (Recs 167-169). 

• Consolidation of the powers of inspectors currently provided in the Australian OHS Acts 
relating to inspection, examining, taking samples and measurements, conducting tests, taking 
photographs and recordings, requesting assistance, accessing documents, testing, analysis, 
seizure and forfeiture of plant and substances, taking of affidavits and taking persons assisting 
an inspector to a workplace for the purpose of providing this assistance. (Rec 170). 

• The power to issue safety directions, infringement notices, improvement notices, prohi-
bition notices and directions to leave a site undisturbed and, for each of these, the circum-
stances in which they may be issued, on whom, confirmation in writing, procedures for serving 
and displaying, and review. (Recs 171-176). 

• The regulator to seek an injunction to restrain ongoing breach of a prohibition notice or compel 
compliance with an improvement notice. (Rec 177). 

• The regulator to take remedial action where there is an immediate and serious risk and the 
person conducting the business or undertaking is unavailable or there is a failure or refusal to 
comply, and the person is first informed of the intention to take such action. (Rec 178). 

• Persons to be required to answer questions and provide information requested by an in-
spector, and clarification of the circumstances in which privilege against self-incrimination 
and legal professional privilege may be available and when they are not available. (Recs 
179--198). 

• Immunity for an inspector from personal liability in relation to the bona fide exercise of their 
roles, functions and powers. (Rec 200). 

• Consolidation of the offences in the current OHS Acts for assault and intimidation of an in-
spector, as well as additional offences for hindering, obstructing or impersonating, conceal-
ing information from an inspector, and making false or misleading statements or providing false 
or misleading documents, and maximum offences for each of these. (Recs 201-102). 

• Suspension or cancellation of inspector’s authorisation and consolidation of provisions in 
the current OHS Acts relating to accountability of inspectors, confidentiality and liability for 
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person conducting the business or undertaking is unavailable or there is a failure or refusal to 
comply, and the person is first informed of the intention to take such action. (Rec 178). 

• Persons to be required to answer questions and provide information requested by an 
inspector, and clarification of the circumstances in which privilege against self-
incrimination and legal professional privilege may be available and when they are not 
available. (Recs 179--198). 

• Immunity for an inspector from personal liability in relation to the bona fide exercise of 
their roles, functions and powers. (Rec 200). 

• Consolidation of the offences in the current OHS Acts for assault and intimidation of an 
inspector, as well as additional offences for hindering, obstructing or impersonating, con-
cealing information from an inspector, and making false or misleading statements or provid-
ing false or misleading documents, and maximum offences for each of these. (Recs 201-
102). 

• Suspension or cancellation of inspector’s authorisation and consolidation of provisions 
in the current OHS Acts relating to accountability of inspectors, confidentiality and liabil-
ity for improper conduct. (Recs 203-204). 

 
Right of entry by union officials and union employees 
 
 The panel supported the involvement of unions in OHS issues in view of significant 
changes in the Australian workforce. They recommended that the model Act provide for right of 
entry for OHS purposes for elected officials and employees of registered unions who are 
formally authorised for that purpose. Authorisation would be based on demonstrated compe-
tency in right of entry requirements, OHS issue resolution, understanding of the model Act, appli-
cation of risk management principles, and the relationship between the model Act and relevant la-
bour laws. It would be for up to three years with the opportunity for further authorisation. Author-
ised persons would be entitled to investigate suspected contraventions, consult with or advise 
workers, consult with management, inspect work systems, plant, processes and documents, warn 
any person believed to be at risk, request an inspector’s visit and seek a review of the inspector’s 
action. They would only be able to exercise these rights in relation to workers who are members 
of or eligible to be members of the relevant union. They would be required to notify the per-
son conducting the business or undertaking as soon as reasonably necessary after entry to 
investigate a suspected breach and otherwise to give at least 24 hours written notice before enter-
ing the worksite and to inspect documents relevant to a suspected breach. A relevant court or tri-
bunal would deal with disputes relating to right of entry and authorisation could be suspended 
or revoked on specified grounds. (Recs 205-223).  
 
Right to prosecute 
 
 The panel considered whether any person other than the Crown should be able to initiate a 
prosecution. They rejected options of a right of private prosecution (as in ACT, NSW), a private 
prosecution where no official action has been taken and is not intended to be taken (as in SA), and 
giving the responsible Minister or another official the power to authorise a person to bring a prose-
cution (as in Qld, WA). They recommended that the right to prosecute be reserved for the 
Crown (as in Vic, Tas, Cth). By way of justification they stated that the alternatives were not ac-
cepted by some stakeholders, that other persons would not have the same resources as a regula-
tor to bring a prosecution, and that a regulator might choose not to pursue a matter on the basis 
that another person has the capacity to prosecute. They also considered that prosecution by the 
Crown would facilitate graduated enforcement and that they had recommended stronger functions, 
powers and protections for workers’ representatives which offset provision for other parties to initi-
ate proceedings. (Rec 224). 
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Regulations and codes of practice 
 
 The panel provided only brief discussion of regulations and codes of practice which were 
not the focus of the terms of reference for their review. They recommended that the model Act in-
clude broad regulation making powers as well as specific powers to prescribe matters not 
expressly within the scope or objects of the Act. The latter would be based on a consolidated 
list of matters identified in the regulation making powers in the current OHS Acts. (Recs 225-227). 
 
 With regard to codes of practice the panel recommend these be developed through a tripar-
tite process with expert involvement and be approved by the relevant Minister. These approved 
codes would then be taken by a court as representing what is known about specific hazards, 
risks and risk controls and would assist the court in determining what was reasonably prac-
ticable in the circumstances. In this regard it appears that approved codes of practice would be 
evidentiary. The panel acknowledged that codes may have different legal effect depending on 
whether they are deemed to comply or there is a reverse onus of proof to demonstrate that al-
ternative action taken was equivalent or better but they did not make any recommendation in 
relation to these matters. Their recommendations also focused on codes as demonstrating the 
state of knowledge about hazards, risks and control may but not their use to address a wider 
range of issues, for example clarifying consultative arrangements. (Recs 229-231).   


