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 In this edition of Regulation at Work we present the regular updates on 
Developments in Regulation, Key Research and Reports and Key Cases. We 
also include a feature article discussing the First Report of the National Review 
into Model Occupational Health and Safety Laws. This review is an important 
stage in the current commitment by all Commonwealth, State and Territory gov-
ernments in Australia to harmonise OHS Acts, regulations and codes of practice. 
The First Report (a second is due in late January 2009) provides recommenda-
tions for consideration by the Workplace Relations Ministers Council, for the de-
velopment of a national model OHS Act. Once finalised, the model Act is to be 
adopted by each jurisdiction. 
 

Also new from the Centre is a working paper by Centre Co-Director, Pro-
fessor Richard Johnstone. The working paper, Harmonising Occupational Health and 
Safety Regulation in Australia: The First Report of the National OHS Review 
(NRCOHSR working paper number 61) presents a detailed analysis of the recommen-
dations made in the First Report. The working paper is online at: http://ohs.anu.edu.au.   

 
More information about the National Research Centre for OHS Regulation, its 

publications and activities, and about OHS regulation and OHS regulatory research 
more generally, can be found online at: http://ohs.anu.edu.au. 

 
 

Developments in regulation  
 
Australia – The Australian Safety and Compensation Council (ASCC) met for the last 
time. The ASCC is to be replaced by a new federal OHS authority, Safe Work Australia, 
once legislation establishing this authority is passed by federal Parliament. Among its 
last decisions the ASCC approved a discussion paper on options relating to plant de-
sign and a proposed approach to conformity assessment for high hazard plant was ap-
proved for public comment. Also available for public comment until the end of Decem-
ber 2008 is the revised draft National Standard for the Control of Workplace Hazardous 
Substances. More information is online at: http://www.ascc.gov.au. 
 
 As we go to press the Safe Work Australia Bill has been laid aside pending con-
sultation by the Deputy Prime Minister with the Workplace Relations Ministers Council 
(WRMC). 
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Australia – A new, national regime of heavy vehicle driver fatigue laws commenced in four states - 
Queensland, New South Wales, Victoria and South Australia. The regime was developed by the 
National Transport Commission. It makes all parties in the transport supply chain responsible for 
preventing driver fatigue, and is designed to limit duration of driving and ensure sufficient rest 
breaks. Those with responsibilities include drivers, their employers, prime contractors, vehicle op-
erators, schedulers of goods or passengers, schedulers of drivers, consignors and consignees of 
goods, loading managers supervising (un)loading or managing premises where regular (un)loading 
occurs, and (un)loaders of goods. The system allows for: drivers to work standard hours - a maxi-
mum of 12 hours work in any 24-hour period; basic fatigue management - drivers work longer and 
more flexible hours under a fatigue management system which provides for trip planning, schedul-
ing and driver training; and advanced fatigue management - companies build their own fatigue man-
agement system based on a risk management approach, and working to agreed standards and op-
erating limits defined by the regulatory agency. Further information about the reforms is at: 
http://www.ntc.gov.au. 
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Australia - The panel reviewing OHS legislation and making recommendations in relation 
to a national model OHS Act delivered its first report to the Workplace Relations Ministers' 
Council (WRMC). The WRMC agreed to ask senior officials of OHS regulatory agencies 
to examine the report and advise WRMC on areas of agreement and unresolved matters. 
In its first report the panel made 75 recommendations concerning: 

• The principles, common features and structure of a model OHS Act 
• Common features of all duties of care 
• The primary duty of a person conducting a business or undertaking 
• Other specific classes of duty holders 
• Duties of officers who act for or make decisions for management 
• Duties of workers and others 
• Reasonably practicable 
• Principles of risk management 
• The nature of OHS offences and types of offences 
• Sentences for breaches of duties of care 
• The burden of proof for prosecutions 
• Appeals 
• Limits on prosecutions 
• Guidance on sentencing 
• Avoiding duplicity and double jeopardy 

 
The first report is online at: http://www.nationalohsreview.gov.au. A feature article 

about the recommendations made in the first report is included in this edition of Regula-
tion at Work and a more detailed working paper by Professor Richard Johnstone is online 
at: http://ohs.anu.edu.au (working paper number 61). 

 
A second report is to be provided to the WRMC by 30 January 2009 and will cover 

other matters relevant to a model OHS Act.   

Developments in regulation ( c o n t i n u e d ) 
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 In another national transport initiative, the National Transport Plan approved by the Austra-
lian Transport Council (ATC) calls for a review of truck driver pay methods, working conditions and 
career structures to develop recommendations for addressing safety issues. The National Trans-
port Commission reviewed these issues for both employee and owner drivers, examining how 
chain of responsibility obligations can be applied in this area. The aim is to develop legislative rec-
ommendations to improve safety outcomes. In November, the ATC considered advice about a na-
tional framework for setting and maintaining safe payments systems in the road transport industry, 
including safe rates for owner drivers and employees. Advice provided by experts to the NTC is 
presented in the report, Remuneration and Safety in the Australian Heavy Vehicle Industry. The 
NTC’s report to the ATC is Safe Payments – Addressing the Underlying Causes of Unsafe Prac-
tices in the Road Transport Industry. Both reports are online at: http://www.ntc.gov.au.  
 
Australia – The Heads of Workplace Safety Authorities (HWSA) launched a national campaign 
targeting manual task injuries and focusing on the road freight and transport supply chain. The in-
tervention includes a survey of transport industry workers and employers to assist in developing 
information and other tools to support the campaign, site visits and workshops to educate industry 
on manual task risks and workplace audits. More information is at: http://www.hwsa.org.au.  
 
Australia - The federal government invited submissions (by 5 December 2008) on a discussion 
paper concerning the creation of a specialist division for the building and construction industry 
within the inspectorate of a new federal government body Fair Work Australia. The specialist con-
struction division would enforce specific rules relating to the building and construction industry and 
could be given the power to enforce OHS legislation and other laws. More information is at: 
http://www.workplace.gov.au. 
  
Australia – The National Industrial Chemicals Notification and Assessment Scheme (NICNAS) 
called for information on manufactured or imported nanomaterials, or products containing these, 
with a view to gaining an understanding of the extent to which nanomaterials are being introduced 
into and used in Australia, the data available on them, and how they are being used. The call for 
information closes on 23 January 2009. More information is at: http://www.nicnas.gov.au.   
 
Also in Australia – The Productivity Commission released a draft research report, Review of Mu-
tual Recognition Schemes. The report makes a series of draft findings and draft recommenda-
tions, and seeks comment on these (by 12 December 2008). These include the finding that there 
is little evidence of harm arising from perceptions of variations in occupational standards (draft 
finding 5.2), and a recommendation relating to converting the Trans Tasman MRA special exemp-
tion for hazardous substances, industrial chemicals and dangerous goods into a permanent ex-
emption (draft recommendation 7.1). The full report is online at: http://www.pc.gov.au.  
 
New South Wales – WorkCover issued a discussion paper for public comment (by 5 December 
2008) on issues associated with retaining or removing certain classes of laodshifting that are not 
covered by the National Standard for Licensing Persons Performing High Risk Work declared in 
2006. More information is at: http://www.workcover.nsw.gov.au.  
 
Queensland - The Workplace Health and Safety and Another Act Amendment Act 2008 made a 
series of amendments to the Queensland OHS statute and other legislation.  These include provi-
sions: enabling workplace safety representatives to issue Provisional Improvement Notices (PINs) 
in their own workplaces; encouraging greater use of victim impact statements in prosecutions for 
workplace and electrical safety breaches; and enabling prosecution of state government depart-
ments.  Information about the amendments is online at: http://www.deir.qld.gov.au. 
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Tasmania – the Code of Practice – Applicable Standards for Underground Mining and Associated 
Operations came into effect. The code provides guidance on safety management systems, risk 
management, conveyor safety and hazardous substance exposure standards. The code is online at: 
http://www.wst.tas.gov.au.  
 
Victoria – WorkSafe issued a statutory guideline, How WorkSafe Applies the Law in Relation to 
Employing or Engaging Suitably Qualified Persons to Provide Health and Safety Advice. The guide-
line provides advice in relation to section 22(2)(b) of the Victorian OHS statute which requires em-
ployers to employ or engage such advice. It provides examples of situations when employers might 
consider employing or engaging a person to provide advice on OHS, and outlines matters that 
WorkSafe will consider in determining whether a person is suitably qualified to provide OHS advice. 
The guideline is online at: http://www.worksafe.vic.gov.au. 
 
  Also in Victoria - WorkSafe released a draft industry standard for safe erection of structural steel 
for public comment (by 30 November 2008). The draft standard provides guidance on the design, 
fabrication, transportation and erection of structural steel. More information is online at: 
http://www.worksafe.vic.gov.au. 
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Key research and reports (con t inued) Developments in regulation ( c o n t i n u e d )  

Other developments 
 
Machinery safety - The German Commission for OHS and Standardisation held a con-
ference in May 2008 on the revised European Union Machinery Directive. Papers were 
presented on machinery controls, ergonomic issues in machinery standards, reducing 
noise and other emissions, and specific types of plant – telescopic loaders, baling 
presses, chain saws and agricultural machinery. Papers from the conference are now 
available online at: http://www.kan.de (under publications).  
 
Mental wellbeing at work - The most recent UK Labour Force Survey (2004-2005) re-
vealed that 509,000 individuals in the UK believed they were suffering from stress, de-
pression or anxiety and that these conditions were caused or made worse by their current 
or past work. The report, A review of workplace interventions that promote mental wellbe-
ing in the workplace by R Graveling et al of the Institute of Occupational Medicine in Edin-
burgh, examines workplace interventions to determine which ones may be effective and 
cost-effective in improving mental wellbeing. Initiatives include: organisational level inter-
ventions – changing organisational practices, training of supervisors and managers, alter-
ing shift or work practices, support or training to improve skills or job role; and stress man-
agement interventions – training to cope with stress, counselling and therapy, exercise 
and relaxation. The review is online at: 
http://www.nice.org.uk/nicemedia/pdf/MentalWellbeingWorkFinalReport.pdf.   
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Prosecution 

 J Gobert, ‘The Corporate Manslaughter and Corporate Homicide Act 2007. Thirteen years 
in the making but was it worth the wait?’ (2008) Modern Law Review 71(3), pp 413-433. The article 
examines this UK Act and concludes that while it has symbolic significance it is limited in scope, 
restricted in the range of potential defendants and allows a focus on individual rather than systemic 
fault. The author also suggests that by requiring DPP consent to prosecute, corporate manslaugh-
ter prosecutions may become entangled in the political process to an unacceptable degree.  
 
 Centre for Corporate Accountability, The relationship between the level of the fines imposed 
upon companies convicted of health and safety offences resulting from deaths, and the turnover 
and gross profits of these companies, Centre for Corporate Accountability, UK, 2008. As the title 
indicates, this report analyses the relationship between fines for OHS prosecutions in the UK and 
corporate profits, finding that fines were grossly disproportionate (in general 1% of gross profits). 
The report is online at: http://www.corporateaccountability.org/.  
 
Enforcement 

 R Johnstone and M King, ‘A responsive sanction to promote systematic compliance? En-
forceable undertakings in occupational health and safety regulation’ (2008) Australian Journal of 
Labour Law 21(3), 280. This article examines the use of enforceable undertakings in Australian 
OHS regulation and their potential in playing a responsive and restorative role in enforcement strat-
egy. It also reports on a study of the operation of enforceable undertakings in Queensland which 
provides insights into how enforceable undertakings might best be implemented elsewhere. 
 
Regulator preventive programs and their evaluation 

A Cox et al, What works in delivering improved health and safety outcomes - a review of the 
existing evidence, Institute for Employment Studies, Health and Safety Executive Research Report 
RR 654, HMSO, Norwich, 2008. This report is based on a review of the literature (since 2002) on 
what is effective in delivering improved OHS outcomes, and an analysis of how the HSE uses and 
generates research-based evidence. The report identifies knowledge gaps in relation to effective 
strategies where further research is required, discusses barriers to use and generation of evidence 
and makes recommendations for how HSE could improve its use of evidence, the commissioning 
of policy and program interventions, and their respective evaluations. The report is online at: 
http://www.hse.gov.uk. 

 
Hazardous substances 

D Farber, Five regulatory lessons from REACH, UC Berkeley Public Law Research Paper 
No. 1301306, School of Law, University of California, Berkeley, 2008. This paper begins by dis-
cussing the difficulty of chemical risk assessment and the mixed record of the United States in 
regulating toxics. It then discusses the EU REACH directive enacted at the end of 2006, which con-
tains rigorous testing requirements and requirements for registration of existing and new chemicals. 
The author suggests five lessons can be drawn from REACH: (1) the potential for international 
learning, which allowed the EU to benefit from its own experiences as well as the American strug-
gles with toxic regulation; (2) the power of next generation environmental policies to mold industry 
behaviour; (3) the need to attack the status quo rather than granting permanent regulatory exemp-
tions to existing products and facilities; (4) the need for open governance in crafting far-reaching 
regulatory changes; and (5) the advantages of using supply-chain leverage to broaden the impact 
and effectiveness of regulation. The paper is online at: http://www.law.berkeley.edu.  
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A Nicol et al, ‘Accuracy, comprehensibility, and use of material safety data sheets: a review’ 

(2008) American Journal of Industrial Medicine 51(11), pp 861-876. This article describes a review 
of the peer-reviewed scientific literature regarding the accuracy, comprehensibility and use of MSDS 
in the workplace. The majority of studies included in the review presented evidence that MSDS did 
not contain information on all the chemicals present, including those known to be serious sensitisers 
or carcinogens. Poor presentation and complex language were consistently associated with low 
comprehensibility among workers, and awareness and use of MSDSs was suboptimal in work-
places. The article makes recommendations for governments, regulatory bodies, and OHS person-
nel to seriously reassess the ways in which MSDSs are written, monitored, regulated, and used. 

 
Major hazards 

A Hopkins, Failure to learn, the Texas City oil refinery disaster, CCH Australia, Sydney, 
2008. This book examines the causes of a major explosion at the Texas City oil refinery in 2005 
which killed 15 workers and injured more than 170 others. The book discusses similarities with the 
Longford gas plant explosion in 1998. 

 
Workplace bullying 

V Braithwaite, E Ahmed, J Braithwaite, ‘Workplace bullying and victimisation: the influence 
of organisational context, shame and pride’, International Journal of Organisational Behaviour, forth-
coming special edition on researching counterproductive behaviours in the workplace. This article 
examines the relationship between work practices and how employees manage shame and pride at 
work, and the relationship to workplace bullying and victimisation. Based on a survey of 824 em-
ployees in Bangladesh it finds employees involved in bullying had lower shame acknowledgement 
(lower feelings of shame/guilt, taking responsibility and making amends), lower humble pride 
(respect for self and others) and higher shame displacement (hitting out at and blaming others). Bul-
lying was less likely when there was high respect for others in workplaces, and shame and pride 
management mediated between respect for others and bullying.  

 
Occupational stress 

(2008) Scandinavian Journal of Work, Environment and Health, supplement no. 6. This sup-
plement presents a series of articles on occupational stress addressing a range of topics including: 
the currency of and proposals for refining the demand–control–support model, research on stress 
and coronary heart disease, the relationship to productivity, stress and flexible labour markets, and 
organisational approaches to studying stress, 

 
Farm safety 

W Baker et al, Making farm machinery safer – lessons from injured farmers, Rural Industries 
Research and Development Corporation, ACT, 2008. This report presents findings from an analysis 
of serious farm injuries which reveals various human factors and design issues as contributing 
causes. The report makes recommendations in relation to machinery design, safe systems, stan-
dards, education and training, and further research. The report is online at http://www.rirdc.gov.au.  
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Key cases 
 
General duties 
 

In Victorian WorkCover Authority v Horsham Rural City Council [2008] VSC 404, an inspec-
tor issued the Council with the notice for a breach of the employer’s duty to persons other than employ-
ees (section 23 of the Victorian Occupational Health and Safety Act 2004). The inspector was of the 
opinion that a defective cattle ramp at a livestock saleyards owned by the Council exposed transport-
ers, farmers and members of the general public to risks to their health and safety. The Council sought 
an internal review of the decision to issue the notice, in which the Victorian WorkCover Authority af-
firmed the notice. The internal review determined that even though the Council had contracted with At-
lex Pty Ltd to operate the saleyards, the Council still maintained ultimate control over the yards' facili-
ties and their condition.  

 
The Council appealed to the Victorian Civil and Administrative Tribunal, where a senior tribunal 

member determined that the Council was not an employer and set aside the notice without considering 
the substance of the Council’s objections. The Authority appealed that decision to the Victorian Su-
preme Court. 

 
Hollingworth J upheld the Authority’s appeal. Her honour held that: 

 
35 Section 5 of the Act contains a broad, general definition of “employer”, which is said to apply “in this 

Act”. As a matter of general statutory construction, that definition should be used wherever the word 
“employer” appears in the Act, unless a clear contrary intention is expressed in a particular provision or 
part. Here, there is nothing in the ordinary and natural meaning of the words in s 23 to suggest that 
“employer” in that section is meant to have a meaning other than the meaning in s 5. Such a construc-
tion also promotes the purposes of the Act. 

R E G U L A T I O N  A T  W O R K  

International news 
 
Working hours in Europe - In November, the European Parliament's employment com-
mittee voted to end the UK opt-out from the working time directive. The UK government 
was successful in having opt-outs inserted into the text agreed by governments in June. 
The opt-outs would allow workers to work up to 60-65 hours a week, provided there was 
agreement among social partners. The matter still requires further consideration by Em-
ployment Ministers who are set to debate the issue on 18 December, 2008. More informa-
tion is online at: http://hesa.etui-rehs.org.  
 
Gulf War syndrome - In the United States a congressionally-mandated panel concluded 
that Gulf War syndrome is real, that more than a quarter of the 700,000 US veterans of 
the 1991 conflict suffer from the illness and few of those affected have recovered or sub-
stantially improved with time. The illness was caused by exposure to neurotoxic chemi-
cals including pesticides, used against sand flies and other pests, and a drug adminis-
tered to protect soldiers against nerve gas. The illness is typically characterised by mem-
ory and concentration problems, persistent headaches, unexplained fatigue and wide-
spread pain, and may also include respiratory symptoms, digestive problems and skin 
rashes. More information is online at: http://hesa.etui-rehs.org.  
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36 Section 23 is concerned with reducing risks to members of the public, arising from the conduct of an 

employer’s undertaking. Whether the condition or activity which has caused the risk amounts to part 
of the conduct of the employer of its undertaking must, in each case, be a question of fact. 

 
37 In the present case, the internal reviewer found, and both parties accept, that:  

(a) The council is an “employer” within the meaning of s 5;  
(b) The “conduct of the undertaking” of the council includes making available to a range of non-

employees access to and use of the saleyards, including the relevant ramp; and  
(c) The relevant risk arises from the conduct of the undertaking of the council. 
  

38 The senior member’s reasoning seems to have been driven by what he assumed would be the result 
in the hypothetical situation which he put forward. He posited a situation in which a “private person” 
lets out a piece of real estate to an organisation, but otherwise has nothing to do with the property 
except for receiving rent and paying the usual landlord’s expenses. Although not stated in his exam-
ple, I presume the senior member was envisaging a situation in which there was a risk to the health 
and safety of members of the public, as a result of the condition of the property or some activity con-
ducted on the property. The senior member said it would be absurd to bring the landlord within the 
definition of “employer” merely because, for instance, the landlord employed a housekeeper or a 
bookkeeper; therefore, he concluded that “the word ‘employer’ must directly relate to the enterprise or 
undertaking.”  

 
39 I agree that s 23 may well not apply in such a case, but not for the reason suggested by the senior 

member. In the hypothetical case, the landlord would undoubtedly be an employer. But it is not clear 
to me that, merely by leasing the property, he would be conducting an undertaking which gave rise to 
the relevant risk to health or safety.  

 
40 In so far as the senior member was influenced by his observation that “a practical person would say 

that Atlex was the employer”, he seems, with respect, to have addressed himself to the wrong ques-
tion. It is not to the point to ask whether there is somebody else who is conducting an undertaking at 
the saleyards and who has employees working there, and then label them as “the” employer. Apart 
from the impermissible focus on a “workplace”, rather than an “undertaking”, such an approach ig-
nores the fact that the Act creates a scheme of concurrent or multiple liabilities. 

 
41 It follows that the appeal must be allowed and the senior member’s decision set aside. 
 
Abigroup Contractors Pty Ltd and Clive John Newman [2008] QIC 61 is an interesting and 

important case which analyses the requirements imposed on an employer by the employer’s general 
duty (since amended) in the Queensland Workplace Health and Safety Act 1995. In particular the de-
cision interprets the defences in section 37 of the Queensland Act, and the Risk Management Advi-
sory Standard 2000. In the course of his judgment, President David Hall made the following remarks 
(p 4 of the decision). 

 
There was general agreement at first instance that the relevant advisory standard for the purposes of s. 
37(1)(b) was the Risk Management Advisory Standard 2000 (the Standard).  Consistently with the decision 
of this Court in Lutheran Church of Australia - Queensland District v Newman (2002) 170 QGIG at 248 the 
Acting Industrial Magistrate proceeded on the view that the five essential steps required by the Standard 
are: 

 "(1) Identify hazards; 
(2) Identify risks that may result because of the hazards; 
(3) Decide on control measures to prevent or minimise the level of risks; 
(4) Implement control measures; 
(5) Monitor and review the effectiveness of the measures." 
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The Acting Industrial Magistrate's finding that the Defendant had "decided on control measures to pre-
vent or minimise the level of risks" is said [by the Defendant] to be inconsistent with the finding that the De-
fendant had not "identified risks that may result because of the hazards".  There is an inconsistency.  How-
ever, the inconsistency arises out of the rigidity with which the Acting Industrial Magistrate separated out 
the five steps.  For the purposes of exposition, the Acting Industrial Magistrate treated each of the steps as 
separate and discrete.  I understand why it was to avoid unnecessary turgidity of style that the Acting Indus-
trial Magistrate would take that approach.  However, the steps are not separate and discrete.  The steps 
overlap.  When the Acting Industrial Magistrate concluded that the Defendant had "decided on control 
measures to prevent or minimise the level of risks", His Honour was concluding that the Defendant had de-
cided on steps that would prevent or minimise the risks of falling through the "floor penetrations" if the con-
trol measures were implemented.  The measures, one should add, were sufficiently comprehensive to grant 
protection against unidentified risks.  However, having found that the control measures decided upon by the 
Defendant were "adequate", the Acting Industrial Magistrate went on to find that the control measures had 
not been implemented.  Control measures which are not implemented are of no consequence.  The truth is 
that, once it is recognised that the control measures were not implemented, it must also be recognised that 
the control measures were not "adequate" in that the measures did not contain a system to ensure their 
implementation.  Indeed, because the obligation imposed by s. 28(1) is continuing the five steps, which are 
actually the five steps at s. 22(2) of the Act, are best seen as not merely overlapping but as moving.  If the 
Defendant had shouldered the ongoing obligation to "identify risks that may result because of the hazards", 
the Defendant would have discovered that the control measures had not been implemented and would 
have been compelled to undertake again the task of deciding on control measures to prevent or minimise 
the level of risks.    
 

In R v Chargot Ltd (t/a Contract Services) and others [2007] EWCA Crim 3032, in the Brit-
ish Court of Appeal, Criminal Division, one defendant was charged with failing to comply with the em-
ployer’s general duty to employees in section 2 of the Health and Safety at Work Act 1974 (UK), and 
the second and third defendants were charged with failing to comply with the duty to persons other 
than employees (section 3) after the deceased was killed when a dumper truck fell on its side. The 
prosecution alleged that the first defendant (the employer of the deceased) had failed to ensure his 
safety; that the second defendant (the company carrying on the undertaking) had failed to ensure that 
the project was not carried on in such a way as to expose the deceased and others not in the com-
pany’s employment to risks to their safety; and that the third defendant, as a director of the second 
defendant, had consented to or connived in or neglected to prevent the commission of the section 3 
offence (see also section 37(1)).  

 
The defendants accepted that there had been no risk assessments, no training and no safety 

helmets provided, but they argued that they had done everything that was reasonably practicable to 
ensure the safety of the deceased and other workers. The defendants were each convicted. They ap-
pealed on the ground that the prosecution had failed to provide specific details sufficient to identify 
the scope of the duty alleged to have been breached by reference to specific criticisms of the way in 
which the work had been conducted. 

 
The Court of Appeal (Latham LJ, Gibbs and Jones JJ) held that sections 2 and 3 imposed a 

duty to ensure a state of affairs, so far as was reasonably practicable. Section 40 (which specified 
that the defendant had the onus of proving that measures were not reasonably practicable) imposed 
the obligation on the defence to establish that they had done everything reasonably necessary to en-
sure that state of affairs. At para [22] Latham LJ said: 

 
The policy behind the 1974 Act is clearly to impose a positive burden on employers rather than simply 
disciplining them for breaches of specific obligations. That being so, the prosecution is entitled simply to 
point to a state of affairs as amounting to a breach of the statutory duty. The state of affairs in this case 
was the risk of injury arising out of the use of dumper trucks. That risk cannot be gainsaid. It eventuated 
in the form of the accident that killed [the deceased]. 
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At para [26] Latham LJ stated that: 
 
In the present case, the prosecution, in our view, clearly established the relevant risk. … That it was a 
real risk, as opposed to a purely hypothetical one, was established by the fact there was an accident. 
That was in our view sufficient to justify the requirement that the first and second appellants should 
have the burden of proving that they had done all that was reasonably practicable to protect against that 
risk. 
 
Accordingly, there had been no misdirection in the way in which the prosecution case had 

been left to the jury. The three defendants have appealed the decision to the House of Lords. 
 
R v Porter [2008] All ER (D) 249 (May) is an example of a case in which the Court of Appeal 

held that the risk in question was not real, but fanciful or hypothetical. It noted (page 2) that: 
 
The risk that the prosecution had to prove should be real as opposed to fanciful or hypothetical. There 
was no obligation in the [Health and Safety at Work] Act to insure against those risks that were merely 
fanciful. There was no objective standard or test by which a line could be drawn which would be appli-
cable to every case. 
 
We noted in the previous issue of this newsletter that in Diemould Tooling Services Pty Ltd 

v Oaten; Santos Limited v Markos [2008] SASC 197 a full bench of the South Australian Su-
preme Court confirmed that the employer’s general duty in section 19 of the Occupational Health, 
Safety and Welfare Act 1986 (SA) creates only one offence even though there may be multiple par-
ticulars to support the contravention. The High Court has refused leave to appeal against this deci-
sion. 

 
 

Definition of workplace 
 
Inspector Morgenthal v Visy Paper Pty Ltd [2008] NSWIRComm 211 examined the defini-

tion of “workplace” in the Occupational Health and Safety Act 2000 (NSW). Inside a materials recov-
ery facility operated by Visy Paper Pty Ltd  was stored recyclable material consisting of paper, plas-
tic, cardboard, metal cans and glass. On the day in question the recyclable material was stacked 
seven metres high along a length of a wall. Part of the wall collapsed and fell outwards into an adja-
cent parking area. The collapsing section of the wall narrowly missed two people (one of whom was 
mildly injured) and damaged a number of parked vehicles. Visy was prosecuted under section 8(2) 
and section 10 of the NSW OHS Act. The issue in this case was simply whether Visy had “control” 
of all, or some adjoining part, of the premises. Visy argued that section 10 required it to have a ca-
pacity to compel, direct or command corrective action with respect to the area, but there was no evi-
dence that it had any capacity to do so.  

 
Section 10 provides that: 
 
(1) A person who has control of premises used by people as a place of work must ensure that the prem-

ises are safe and without risks to health. 
 
(2) A person who has control of any plant or substance used by people at work must ensure that the 

plant or substance is safe and without risks to health when properly used. 
 
(3) The duties of a person under this section:  

(a) do not apply to premises, plant or substances used only by employees of the person, and 
(b) do not apply to premises occupied only as a private dwelling or to plant or substances used in 

any such premises, and 
(c) extend to the means of access to or exit from a place of work, and 
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(d) apply only if the premises, plant or substances are controlled in the course of a trade, business or 
other undertaking (whether for profit or not) of the person. 

 
(4) In this section, a person who has control of premises, plant or substances includes:  

(a) a person who has only limited control of the premises, plant or substances (in which case any duty 
under this section applies only to the matters over which the person has control), and 

(b) a person who has, under any contract or lease, an obligation to maintain or repair the premises, 
plant or substances (in which case any duty under this section applies only to the matters covered 
by the contract or lease). 

 
President Justice Roger Boland held that: 
 
9  The phrase "place of work" has been given a broad construction. …In my view, the place of work ex-

tends to the immediate environs which may be affected by the conduct of work at the premises… 
 
10 Whilst the [key decisions referred to in para 9] did not concern offences under s 10 or its predeces-

sor, s 17 of the Occupational Health and Safety Act 1983, I am satisfied that the broad construction 
given to "place of work" in those cases applies equally to s 10. "Place of work" under the 1983 Act 
was defined as meaning "premises, or any other place, where persons work". "Premises" under that 
Act was defined as including: 
(a) any land, building or part of any building, 
...  

11    It would be an oddly inconsistent result to hold, for example, that a public footpath and roadway onto 
which the facade of a building collapsed was a place of work for the purpose of s 16(1) of the 1983 
Act … but a parking area immediately adjacent to a premises used as a place of work onto which a 
wall of the building on the premises collapsed, was not. 

  
12   It follows that the defendant had a duty to ensure that persons located in the adjacent car park were 

not put at risk by the collapse of a wall of the premises it controlled.  
 
 
Union Entry 
 

In Office of Australian Building and Construction Commissioner v Construction, Forestry, 
Mining and Energy Union [2008] AIRCFB 898 the Full Bench of the Australian Industrial Relations 
Commission held that a CFMEU organiser who conducted a safety walk and spoke to employees dur-
ing an OHS visit abused his right to enter a workplace which had been vested under section 760 of the 
federal Workplace Relations Act. The Full Bench held that: 

 
[27] In our view, on each of 19 April and 16 May 2007, Lane had abused the rights conferred by Part 15 of 

the Act when he entered the site under authority of a notice issued under s.760 with the intention to do 
other than speak to employees during their meal, or other, breaks. The right of entry under s.760 is for 
a specific and limited purpose and is subject to the limitations set out in Division 6 of Part 15. When 
Lane, a permit holder, entered with the intention to, and then sought to, go beyond the scope of the 
rights conferred by that section he abused those rights. Although Lane, who is a person authorised to 
enter premises pursuant to the Occupational Health and Safety Act 2000 (NSW) could have entered 
the premises to conduct a safety inspection at any time during working hours pursuant to Division 5 of 
Part 15 of the Act and s.78 of the NSW Act, the fact is that he entered the premises under authority of 
his s.760 notice. When he commenced his safety walk he did not indicate that he was a holder of a per-
mit under the NSW legislation and that he intended to exercise rights under that Act. To conduct a 
safety walk in such circumstances was an abuse of the rights conferred by Part 15. Further, although 
the evidence is equivocal, it appears that whatever discussions Lane had with the employees of Classic 
Tiling were not concerned with OH&S matters. His Honour found that after Ned Mozell had refused to 
show Lane anything unless it concerned a CFMEU member, “Lee then furnished notices, pursuant to 
s.127 of the Industrial Relations Act 1996 (NSW).” That section makes principal contractors liable for 
the wages obligations of their sub-contractors. The so-called s.127 notices were notices to two of the 
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contractors on site (Classic Tiling Pty Ltd being one of them) advising them of their obligations pursuant 
to s.127. The provision of those notices does not appear to us to be founded on any OH&S power. Any 
conversations with employees about these matters would have had to have been pursuant to s.760. If 
attempts were then made to speak with employees of the contractors on the safety walk there would 
have been an abuse of Part 15 rights. We note that his Honour found that any conversations were of 
minimal duration, but this goes to remedy rather than to breach. 

 
Inspectors’ Powers 
 

In Esso Australia Pty Ltd v Victorian Workcover Authority (Occupational and Business 
Regulation) [2006] VCAT 1557 the Victorian Civil and Administrative Tribunal considered the meaning 
of the expression “reasonable cause” in section 75(4) of the Occupational Health and Safety Act 2004 
(Vic). Section 75 addresses the issue of an inspector’s powers where the inspector is required to attend 
a workplace in relation to an OHS issue. 

 
Section 75 provides that: 
 
(1) If an issue is not resolved under section 73 within a reasonable time, or an issue is the subject of a 

direction under section 74 that work is to cease, any of the parties attempting to resolve the issue may 
ask the Authority to arrange for an inspector to attend at the workplace to enquire into the issue. 

 
(2)    The Authority must ensure that an inspector attends at the workplace as soon as possible after the re-

quest is made. 
 
(3) The inspector must, as soon as possible, enquire into the issue and may perform any of his or her 

functions or exercise any of his or her powers under this Act that the inspector considers reasonably 
necessary in the circumstances.  

 
(4) If- 
 

(a) the inspector issues a prohibition notice; or 
 
(b) otherwise determines (in writing) that there was reasonable cause for employees to be concerned 

for their health or safety-  
 
an employee who, as a result of the issue arising, does not work for any period pending its resolution 
but would otherwise be entitled to be paid for that period continues to be entitled to be paid for that pe-
riod. 

 
At paras [19]-[21] Justice Stuart Morris held that: 

 
19    When an inspector turns his or her mind to the question of whether there was cause for employees to 

be reasonably concerned for their health or safety, the inspector will not be bound to accept what an 
employee, or employees generally, might be concerned about. The test is an objective test: but in the 
sense that it is concerned with whether there was a reasonable basis for persons in the position of em-
ployees to be concerned for their health or safety. (This is to be distinguished from a test as to whether 
there was a reasonable basis to be concerned for the health or safety of employees.) 

 
20   What is “reasonable” will depend upon the circumstances. However the word is coloured by its context: 

an employee who does not work in such circumstances is still entitled to be paid. This suggests that 
the nature of employees’ concern for their health or safety must be sufficiently serious and well 
founded to justify a cessation of work pending the resolution of the issue. 

 
21   The conclusions I have reached are supported by the history of the legislation. They are also supported 

by the policy underpinning the provision. 
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Asbestos litigation 
 

In Stavar v Caltex Refineries (NSW) Pty Ltd [2008] NSWDDT 22 the New South Wales 
Dust Diseases Tribunal held that it was reasonably foreseeable "from at least the mid 1960s" that 
the families of asbestos workers were at risk from asbestos dust and fibres conveyed on workers' 
clothes. The plaintiff, the wife of a lagger and sheetmetal worker, suffered from malignant meso-
thelioma and was awarded damages of $339,000. 

 
In Cooke v Bayside Health & Ors [2008] VSC 368 Kyrou J in the Supreme Court of Victoria 

ordered Amaca Pty Ltd, a former James Hardie subsidiary, to explain why significant 1970s and 
1980s asbestos-related documents were not included in its affidavit outlining documents to be dis-
covered in response to the plaintiff’s request for discovery. 

 
Appeals 

 
Bros Bins Systems Pty Ltd v Industrial Relations Commission of New South Wales 

[2008] NSWCA 292 was an appeal against a decision of the Full Court of the Industrial Relations 
Commission of New South Wales to overturn an acquittal by Marks J at first instance on the basis 
that a truck (upon which the deceased was working) did not come within the meaning of “plant” in 
s17(1) of the Occupational Health and Safety Act 1983 (NSW). The New South Wales Court of Ap-
peal held that it could only intervene if the full bench “has committed, or failed to correct, a jurisdic-
tional error of law’ (para [29]).” The Court of Appeal considered that there was “nothing jurisdictional 
about the determination that a particular piece of equipment is not “plant”” (para [40]), within the 
meaning of the definition section of the Act. 

 
 
 

The National Review into model occupational 
health and safety laws  
 

Introduction 

The nine Commonwealth, State and Territory OHS statutes in Australia, and the regulations 
and codes of practice underpinning these, differ considerably in form, detail and substantive mat-
ters. For at least two decades there have been various efforts to achieve a more uniform system. 
The current initiatives are the first thorough and serious attempt to establish uniform OHS legislation 
in each jurisdiction. The Council of Australian Governments (COAG) has agreed that OHS harmoni-
sation is a top priority and its commitment to the reform is reflected in the Intergovernmental 
Agreement for Regulatory and Operational Reform in Occupational Health and Safety (the 
IGA). The IGA, finalised in July 2008, formalised the protocol and timetable for the harmonisation of 
OHS laws. The parties have agreed to: (i) the development of legislation for a new body to replace 
the Australian Safety and Compensation Council (ASCC); (ii) the development, monitoring and 
maintenance of model OHS legislation; and (iii) the adoption and implementation of model OHS leg-
islation by each jurisdiction. The IGA specifies that the Workplace Relations Ministers Council is to 
work cooperatively to: (i) harmonise OHS legislation (the model OHS Act, regulations and codes of 
practice); (ii) develop a nationally consistent approach to enforcement; and (iii) ensure terms of 
agreement are complied with. 
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There appears to be considerable political support for the current process and there is a 
widespread view that it has a reasonable chance of success. The WRMC will consider and re-
spond to recommendations on a model OHS Act made by the three member Panel appointed to 
conduct the National Review into Model Occupational Health and Safety Laws. The Panel was 
asked to examine the principal Commonwealth, State and Territory OHS statutes to identify areas 
of best practice, common practice and inconsistency, and make recommendations on the optimal 
structure and content of a model OHS Act. The new national OHS authority, Safe Work Australia 
(to replace the ASCC) will be responsible for the development, monitoring and maintenance of the 
model OHS Act, as well as regulations and codes of practice, and a national compliance and en-
forcement policy. Each Commonwealth, State and Territory government is to take all necessary 
steps to give effect to the model Act by December 2011, and they have committed themselves to 
ensure that their OHS laws remain nationally uniform over time. Jurisdictions can enact additional 
provisions but if these affect the operation of the model OHS laws, the party has to submit a pro-
posal to the WRMC for approval. 

 
In Professor Richard Johnstone’s working paper, Harmonising Occupational Health and 

Safety Regulation in Australia: The First Report of the National OHS Review (NRCOHSR 
working paper number 61), he outlines the history of attempts to develop nationally uniform OHS 
statutes, regulations and codes of practice, introduces the National OHS Review and analyses the 
First Report of the Review Panel, presented to the WRMC in late October 2008. Readers are en-
couraged to read the full working paper for a detailed analysis of the Review Panel’s recommenda-
tions. In this article we summarise some of the key recommendations, and discuss some strengths 
and weaknesses highlighted in the working paper. The working paper is online at: 
http://ohs.anu.edu.au.  

 
The Review Panel consulted with a wide range of organisations and individuals, and received 

243 written submissions. Professor Johnstone observes that most of the latter were based on cur-
rent provisions in the Australian OHS statutes and tended to argue for what the submitter consid-
ered to be the best of the current provisions. Very few submissions were supported by strong 
evidence, reflecting the paucity of funding for empirical OHS regulatory research, and limited gov-
ernment evaluation and data collection on the impact of regulatory standards and programs after 
their implementation. The submissions also disclosed a significant divergence of opinion on key 
issues – particularly whether the duty holder or prosecutor should bear the onus of proof in a 
prosecution; whether union officials should have the right to enter workplaces to investigate sus-
pected contraventions of the OHS statutes; and whether union secretaries should have the right to 
prosecute OHS offences. The Review Panel’s report presents and explains 75 recommendations 
in relation to the national model OHS Act, focusing on the duties of care, and the nature and struc-
ture of offences, including defences.  

  
The primary duty of care 

The Review Panel recommended that a primary general duty should be owed by a person 
conducting a business or an undertaking, and owed to workers broadly defined and ‘others’. 
Professor Johnstone says the Panel is to be strongly commended for this recommendation as it 
recognises that the current approach of imposing the duty upon an ‘employer’ and upon a ‘self-
employed person’ is too limited. With the changing nature of work arrangements and relationships, 
there are circumstances where a person with active control or influence over the way work is con-
ducted is neither an employer nor a self-employed person, and also the person carrying out the 
work may be doing so under the effective direction or influence of a person who is not engaging 

http://ohs.anu.edu.au/publications/pdf/wp%2061%20-%20Johnstone.pdf
http://ohs.anu.edu.au/publications/pdf/wp%2061%20-%20Johnstone.pdf
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them under a contract of employment (as an employee). Another positive feature is the Panel’s recom-
mendation that the primary duty of care should not be limited to the workplace but should apply to any 
work activity and work consequences, wherever they may occur, resulting from the conduct of the busi-
ness or undertaking. 

 
To clarify the scope of duty holders, Professor Johnstone suggests that the part of the model Act 

dealing with the primary duty of care should provide examples of the type of work arrangements in-
cluding all kinds of labour hire arrangements, franchise arrangements, contracting and sub-contracting, 
share farming and fishing, and so on. He suggests the first round of new regulations and codes made 
under the model OHS Act should clearly outline how the primary duty applies to these various working 
arrangements. 

 
A weaker recommendation relates to the elements of the primary duty of care. This is based on 

the duties of employers in the current OHS statutes and addresses the provision and/or maintenance of 
plant, systems of work, workplaces, workplace accommodation and welfare facilities; arrangements for 
the safe use (handling and so on) of plant and substances; and provision of information, training, instruc-
tion and supervision. Professor Johnstone says there are serious concerns with this approach because 
the duties on which these elements are based were framed for the employment relationship, and be-
cause they highlight some risks at the expense of others and fail to address core processes in a system-
atic (but not systems) approach to managing OHS. He argues that this misses an ideal opportunity to 
reinforce in duty holders’ minds the notion that there are proactive steps they should take to pursue 
positive OHS outcomes. These include appointment of competent persons, consultation with workers, 
searching for and eliminating or minimising risks, developing and implementing safe systems of work, 
providing instruction and training, monitoring injuries and adverse health effects, reporting and investi-
gating incidents and taking preventive action, arranging and providing for first aid and emergency re-
sponse, and documenting action taken. He says these are core activities in any proactive approach to 
OHS. Some of these matters will be addressed in the Second Report but at this stage it is not clear how 
they will relate to the primary duty. 

 
‘Upstream’ duties of care 

The First Report recasts other general duties as specific duties which are to apply in addition to the 
primary duty of care. One specific class of duty holders would be the so-called upstream duty holders, 
such as designers, manufacturers and suppliers of plant, substances and structures. Professor Johns-
tone says the recommendations relating to the upstream duty holders can be cautiously supported as 
they emphasise the role of these parties and a life cycle approach to risk control. However, he notes 
that the report does not make it clear how differentiated the duties would be. For example, a separate 
duty for each function (design, manufacture, supply, and so on) and type of item (plant, substance, struc-
ture) would mean 15 different duties. The Review Report notes concern about the complexity of ex-
pressing duties separately in this way but does not make it clear how the duties would be drafted. It ap-
pears to suggest separate duties but may simply be intending a separate duty from the principal duty of 
persons conducting a business or undertaking. 

 
The Review Panel also seeks to deal with the thorny issue of unintended use or misuse, attempt-

ing to balance upstream duty holder concerns that they should not have to consider all possible ways 
persons may misuse their items and the position that duty holders should not simply be able to declare 
that their item must be used safely. It is not clear that the Panel’s recommended approach would resolve 
the uncertainty about unintended use. They propose that consideration should be given to any reasona-
bly foreseeable activity undertaken for the purpose for which the item is intended to be used. In the Ar-
bor Products case the supplier of a wood chipper claimed the plant was not used for the purpose for 



 

Volume 7, Issue  2 
  December 2008 

P A G E  1 6  R E G U L A T I O N  A T  W O R K  

which it was intended. The Full Bench, on appeal, found that the statutory duty required that plant 
was supplied in a safe condition, in the sense that its safety was ensured, and that the qualification 
when properly used was intended to limit liability where the plant was safe but became unsafe be-
cause of misuse. Rather than the Review Panel’s approach, an alternative that overcomes these 
problems would be to require duty holders to identify reasonably foreseeable hazards, and to elimi-
nate or minimising risks so far as reasonably practicable. 

 
A duty of care for OHS service providers 

The Panel recommended a duty of care for people or organisations that provide information, 
advice or OHS services to workplaces. The proposed duty requires the service provider to ensure 
so far as is reasonably practicable that no person at work is exposed to risks to their health or 
safety from the provision of services. Professor Johnstone says this is a surprising recommenda-
tion as the First Report includes the duty on OHS service providers but does not make any recom-
mendation for persons conducting a business or undertaking to ensure that they have employed 
or engaged personnel with expertise in OHS. He acknowledges that the Panel may intend to 
make recommendations requiring such OHS services in their Second Report but says it is difficult 
to see why such a crucial aspect of a general duty is not included in the specific aspects of the 
general duty in the First Report.  

 
Another concern with the proposed duty on the providers of OHS services is that it is prem-

ised on the assumption that providers of OHS services materially influence OHS by directing 
or influencing things done or provided for OHS. Professor Johnstone observes that providers of 
OHS services do so either as employees of, typically larger, organisations with sufficient resources 
or as independent contractors. Either way, they are not in a position to direct or ensure OHS out-
comes which are determined by officers of an organisation, unless they are actually appointed in a 
senior and influential management position. He says it is disproportionate to impose a duty on 
OHS service providers to ensure health and safety, even if qualified by reasonably practicable, 
and suggests an appropriate level of responsibility is to require OHS service providers to take rea-
sonable care to ensure persons are not adversely affected by their conduct or omissions.  

 
Eliminating or reducing hazards or risks, reasonably practicable and risk management 

The Review Panel recommended that the various duties reflect the principle that hazards or 
risks must be eliminated or reduced. Professor Johnstone says it is unfortunate the panel uses the 
word ‘reduced’ rather than the word ‘minimised’ as the latter is a stronger indication of the extent to 
which duty holders should strive to achieve the lowest possible risk. The expressions ‘reduce risk’ 
or ‘control risk’ do not convey this principle. 

 
The Panel also recommended that the primary and specific duties be qualified by the rea-

sonable practicability of measures to eliminate or reduce hazards and risks, and that reasonably 
practicable be defined in the model Act. The proposed definition involves taking into account and 
weighing up: the likelihood of the hazard or risk; the degree of harm that may result; what the duty 
holder knows or ought reasonably to know about the hazard and risk, and ways of eliminating or 
reducing them; the availability and suitability of ways to eliminate or reduce the hazard and risk; 
and the costs associated with eliminating or reducing the hazard or the risk. Professor Johnstone 
recommends that this definition can be improved in at least two aspects. First, it does not fully re-
flect the judicial interpretation of reasonably practicable which emphasises that measures are 
only not reasonably practicable if the time, trouble and cost involved in their introduction is grossly 
disproportionate to the risk. The definition should therefore be revised to reflect the principle that 
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 cost (and time and trouble) are quarantined and only taken into account in determining whether the 
measures are disproportionate. Second, as discussed above, there is a very strong argument that the 
expression should be eliminate or minimise risks. 

 
A further issue with the qualification ‘reasonably practicable’ is its relationship to risk manage-

ment principles. Both concepts appear to require duty holders to identify and weigh up risks and pos-
sible control measures, but it is far from clear from a simple reading of the OHS statutes exactly what 
the relationship between these two processes is. The Review Panel recommended that risk manage-
ment should be identified in the part of the model Act setting out the fundamental principles, but that 
risk management should not expressly be required as part of the qualifier reasonably practicable, or 
to comply with the duties of care. Central to their recommendation was the Panel’s concern that rea-
sonably practicable should be a standard to be met, rather than a process to be followed. Whether 
risk management should be further recognised in the model OHS Act or not will be addressed in the 
Second Report. 

 
Professor Johnstone suggests that if risk management is not expressly required to comply with 

the general duties of care, or to determine what preventive action is reasonably practicable, duty hold-
ers will be left in the curious position of being required by case law to assess the risks, without this 
being explicitly required by the model Act. Further, the First Report seems to take different ap-
proaches as it proposes that risk management should be included in fundamental principles to sup-
port interpretation and implementation (and not as part of reasonably practicable), but then proposes 
that the upstream duties (designers, manufacturers and so on) should include risk management. 
There is no justification for these different approaches. If risk management is not integrated in all of 
the duties (replacing reasonably practicable) then it should be dealt with consistently in fundamental 
principles that apply to all duties. Different approaches simply cause confusion and there is no basis 
for expecting that upstream duty holders will be any better at conducting ‘risk assessment’ than other 
duty holders.  

 
Duties of officers 

The Australian OHS statutes currently make provision for corporate officer liability for contraven-
tions by a corporation of statutory obligations but there are at least four different models for doing this. 
The Review Panel rejected each of the existing models as they rely on attributed liability. Instead the 
panel recommended that the model Act should place a positive duty on corporate officers to exercise 
due diligence to ensure compliance with the duties of care of the entity of which they are an officer. 
Breach of the duty would result in an offence by the officer. The standard of care, due diligence was 
considered to be well known by those directing and influencing the decisions of the company. The 
Panel intended that corporate officers should include all those who act for, influence or make deci-
sions for the management of the relevant company, and should extend to such officers of corpora-
tions, unincorporated associations, partnerships and equivalent persons representing the Crown. Pro-
fessor Johnstone recommends that the definition of corporate officers should be broad enough to 
include ‘shadow directors’, so that responsibility for contraventions can be sheeted home to entities 
such as holding companies and franchisors. 

 
Multiple duties  

The Review Panel recommends that a person can have more than one duty; that more than one 
person can concurrently owe the same duty; that no duty restricts another; and that each duty holder 
must comply with an applicable duty to the required standard (reasonably practicable, reasonable 
care or due diligence) even though another duty holder may have the same duty. The Panel also rec-
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ommends that each duty holder must consult, and co-operate and co-ordinate activities with all 
persons having a duty in relation to the same matter. Further, the Panel specifies that the model 
Act will contain a provision to the effect that: each duty holder must comply with an applicable duty 
to the extent to which the duty holder has ‘control’ over relevant matters, or would have control if 
not for an agreement or arrangement purporting to limit or remove that control. Professor Johns-
tone says it is not clear exactly what this would mean but recommends that drafters of the model 
OHS Act should make it clear the intention that duty holders cannot contract out of their OHS 
obligations. 

 
The nature of OHS offences 

Part 3 of the First Report discusses the nature and structure of offences relating to the duties 
of care, making two very important recommendations. First, to emphasise the seriousness of con-
traventions and strengthen deterrence, breaches of the duties of care would only be criminal of-
fences. Second, the Review Panel recognises the inchoate nature of OHS offences noting that a 
duty holder’s failure to provide and maintain a safe system of work, even where no harm has oc-
curred, may result in extreme levels of risk and merits the strongest possible sanctions. Thus, the 
Panel recommends that penalties should be clearly related to non-compliance with a duty, the cul-
pability of the offender and the level of the risk, and not merely the actual consequences of the 
breach. 

 
One of the most controversial issues faced by the Review Panel was whether the onus of 

proving reasonable practicability should be borne by the prosecutor (as is the position in all of 
the current Australian OHS statutes apart from New South Wales and Queensland), or by the duty 
holder once the prosecutor has proved the other elements of the general duty offence. The latter is 
also the position in the UK Health and Safety at Work Act 1974. After considering all the argu-
ments, the Review Panel decided that the prosecution should bear the onus of proving beyond 
reasonable doubt all elements of the general duty offences. Two factors seemed to sway the 
Panel’s conclusion: the fundamental principle in the criminal justice system that the prosecutor 
bears the onus of proving all of the elements of an offence and the decision of the High Court in 
Chugg v Pacific Dunlop Limited (1990) CLR 249. The latter held that the onus of proving reason-
able practicability lay with the prosecutor because OHS inspectors will in all likelihood have supe-
rior or wider knowledge on some of the matters bearing upon the question of practicability, and in 
many cases the identification of a hazard or risk may also constitute identification of a means of 
removing that risk, thereby giving rise to a strong inference that an employer failed to provide ‘so 
far as is practicable’ a safe workplace.  The Panel also observed that the instances in which a re-
verse onus is provided for do not usually involve heavy penalties or imprisonment. As discussed 
below, they recommended very high maximum penalties. 

 
With regard to the types of offences the Panel recommended three categories: Category 1 

offences where there was a high level of risk of serious harm and the duty holder was reckless 
or grossly negligent; Category 2 where there was a high level of risk of serious harm but with-
out recklessness or gross negligence; and Category 3 for a breach of the duty without aggravat-
ing factors present in the first two categories. In Category 1 offences, the prosecutor would have 
the onus of proving that the duty was reckless or grossly negligent, rather than that the duty holder 
failed to take reasonably practicable measures to eliminate or reduce the risks, and that there was 
a high level of risk of serious harm.  

 
For Category 1 offences, involving breaches of the primary or specific duties, the Review 

Panel recommended a maximum fine of $3,000,000 for corporations; $600,000 for individuals; 
$600,000 for corporate officers; and $300,000 for workers. Further, the Panel recommended that 
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the model Act should provide for imprisonment for individuals for up to five years for Category 1 of-
fences. Category 2 offences would attract a maximum fine of $1,500,000 for corporations, and 
$300,000 for individuals; $300,000 for corporate officers; and $150,000 for workers. Category 3 of-
fences would attract a maximum fine of $500,000 for corporations, and $100,000 for individuals; 
$100,000 for corporate officers; and $50,000 for workers. 

 
The Panel also recommended that the model Act should provide a range of sentencing op-

tions in addition to fines and custodial orders. These would include adverse publicity orders; remedial 
orders; corporate probation; community service orders; injunctions; training orders; and compensation 
orders. 

 
The First Report also recommended that the model Act should provide for the promulgation of 

sentencing guidelines. Professor Johnstone argues that this is essential as the model Act is to be 
adopted by each Australian jurisdiction and it will be necessary to ensure that the courts impose con-
sistent penalties across jurisdictions. He recommends that such guidelines should provide courts with 
guidance as to appropriate mitigating and aggravating factors in sentencing, and guidance as to when 
and how to apply non-monetary penalties. He says they should not involve a grid, or the adaptation of 
more general guidelines.  

 
Other positive recommendations in the First Report included: a system of appeals against a find-

ing of guilt where the final appeal is to a court from which a further appeal can lie to the High Court; 
that the Crown should not be immune from prosecution; that the period for initiating prosecutions 
should be two years from the occurrence of the offence or from the regulator becoming aware of 
the offence, or one year from a finding in a coronial inquiry that an offence occurred; and facilitating 
the presentation of victim impact statements to courts hearing Category 1 and Category 2 cases.  

 
Finally, it should be noted that the Review Panel has not yet dealt with key provisions in relation 

to worker representation, consultation, participation and enforcement. These are to be addressed in 
the Second Report due to be presented to the WRMC by the end of January, 2009. 

 
For further discussion and analysis of the First Report see Professor Johnstone’s working pa-

per, Harmonising Occupational Health and Safety Regulation in Australia: The First Report of the Na-
tional OHS Review (NRCOHSR working paper number 61), online at: http://ohs.anu.edu.au.  
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