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 The National Research Centre for Occupational Health and Safety Regula-
tion (the Centre) has received 12 months funding from WorkCover New South 
Wales and WorkSafe Victoria. The Centre will continue its work as a research 
centre within the Regulatory Institutions Network (RegNet) at the Australian Na-
tional University (ANU) in Canberra, and will operate in association with the Socio-
Legal Research Centre (SLRC) at Griffith University (in Brisbane). The Centre is 
co-directed by Professor Neil Gunningham (RegNet, ANU) and Adjunct Professor 
Richard Johnstone (Griffith Law School). The Centre’s staff members are Liz Bluff 
as Researcher and Jacqueline Sanderson as Research Assistant. 

 

 Under the new funding arrangement, the Centre will monitor, document and 
analyse Australian and international developments in OHS regulation and research, 
producing and disseminating the quarterly, electronic newsletter Regulation at Work. 
This is the first of four editions of the newsletter which will provide updates on OHS 
regulatory developments, important new research and reports, and significant cases. 
In this edition we have attempted to cover the key developments since the last issue of 
Regulation at Work in June 2007.   

 

 The Centre will maintain a web-based series of working papers reporting on 
research in OHS regulation, and will host a Colloquium for OHS regulation research-
ers and OHS regulators in February 2009. The Centre will also maintain a website for 
working papers, information about OHS regulation, links to other regulation websites 
and profiles of OHS regulation researchers. 

 

 Several new working papers are currently being prepared and will be available 
on the Centre’s website in early October 2008. The new working papers are about en-
forceable undertakings (by Richard Johnstone), inspection of psychosocial issues (by 
Richard Johnstone, Michael Quinlan and Maria McNamara) and the role of trust in 
regulating OHS (by Neil Gunningham). The website is at: http://ohs.anu.edu.au.  

 

 

 

 

 

 

 
 

Regulation at work 

New funding for the Centre 

Volume 7, Issue 1   
September 2008 

NATIONAL RESEARCH CENTRE FOR  

OCCUPATIONAL HEALTH AND SAFETY REGULATION 

Regulat
ion at w

ork 

New funding for the Centre 1  

Developments in regulation  2 

Other developments  5  

Key research and reports  5 

International News 10 

Key cases 11  

Inside this issue: 



 

Volume 7, Issue  1 

International – The International Association of Labour Inspection (IALI) adopted a Global Code of 
Integrity incorporating core values of knowledge and competence, honesty and integrity, courtesy 
and respect, objectivity, neutrality and fairness, commitment and responsiveness, and consistency 
between personal and professional behaviour. Adoption of the code by Australian OHS inspector-
ates was supported at the IALI conference in Adelaide, earlier this year. The code is online at 
http://www.iali-aiit.org/ and more information is at: http://www.safework.sa.gov.au. 
 
Australia – The Council of Australian Governments (COAG) signed the Inter-Governmental Agree-
ment for Regulatory and Operational Reform in Occupational Health and Safety, committing Com-
monwealth, state and territory governments to co-operate in harmonising OHS laws by December 
2011. This is to be achieved through adoption of a model OHS Act, supported by model OHS regu-
lations and model codes of practice. The Workplace Relations Ministers Council (WRMC) will be 
responsible for making decisions about the model OHS Act, regulations and codes of practice. Each 
jurisdiction will need to introduce legislation giving effect to the model OHS Act and regulations. The 
national review of OHS laws commenced in April 2008 and is due to report to the WRMC on the first 
phase of the review by 31 October 2008. Further information is at http://www.coag.gov.au and 
http://www.nationalohsreview.gov.au. 
 

The Safe Work Australia Bill was introduced into Federal Parliament to enable a new statu-
tory body (Safe Work Australia) to replace the Australian Safety and Compensation Council. The 
proposal is for a new, tripartite authority which would be jointly funded by the Commonwealth (50%) 
and the states and territories (50%). It would develop national policy for OHS and workers’ compen-
sation, and prepare model OHS legislation and codes of practice for approval by the Workplace Re-
lations Ministers Council and adoption by Commonwealth, state and territory governments. The new 
body would develop nationally consistent compliance and enforcement policy, and proposals to har-
monise workers’ compensation arrangements. It would also conduct data collection and research.   
The Bill is online at http://www.aph.gov.au. 

 
The Workplace Relations Ministers Council endorsed a series of national standards and 

codes declared by the ASCC. These were the National Standard for Manual Tasks, the National 
Code of Practice for the Prevention of Musculoskeletal Disorders From Performing Manual Tasks at 
Work, the National Code of Practice for Precast, Tilt-up and Concrete Elements in Building Con-
struction, and the National Code of Practice for the Prevention of Falls in General Construction. 
These national standards and codes are online at http://www.ascc.gov.au. 

 
The Heads of Workplace Safety Authorities (HWSA) implemented a series of nationally co-

ordinated enforcement initiatives including: the national action plan for high risk plant (design regis-
tration and audit for elevating work platforms); prevention of falls in general construction; manual 
handling, slips and trips in hospitals; guarding of machinery in manufacturing; managing aggressive 
behaviour in health care; manual tasks and moving objects in retail, wholesale, transport and stor-
age; and new and young workers in hospitality. More information is at http://www.hwsa.org.au. 

 
The National Transport Commission (NTC) commenced investigating how the rate of pay 

structure for heavy vehicle drivers contributes to poor road safety outcomes. The NTC is due to re-
port to the Australian Transport Council by November 2008. More information is at 
http://www.ntc.gov.au. 

 
Commonwealth jurisdiction – The Occupational Health and Safety Code of Practice 2008 came 
into effect in June 2008, replacing 27 former codes in the Commonwealth jurisdiction and address-
ing five new topics. The code is online at http://www.comcare.gov.au. 
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New South Wales – The government released the Stein report which reviewed a series of pro-
posed amendment to the state’s Occupational Health and Safety Act 2000. Amongst other matters 
the Stein report recommended the incorporation of ‘reasonably practicable’ within the general du-
ties of care but that the onus on the defendant to prove that preventive measures were not rea-
sonably practicable should remain with the defendant. For prosecutions of corporate officers, the 
report recommended that the onus of proof should rest with the prosecutor. The Stein report also 
recommended that the unions’ right to prosecute should be retained. The report is online at: 
http://www.workcover.nsw.gov.au. 
 
The Occupational Health and Safety Amendment (Major Hazard Facilities) Regulations 

2008 were introduced, requiring such facilities to provide a safety report justifying measures taken 
to ensure its safe operation, and to have a safety management system, security plan and emer-
gency plan. The Occupational Health and Safety Amendment (Application to Mining Workplaces 
and Coal Workplaces) Regulation 2008 also came into effect, extending application of the NSW 
Occupational Health and Safety Regulation 2001 to the mining industry. More information is online 
at http://www.workcover.nsw.gov.au. 
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Developments in regulation ( c o n t i n u e d ) 

Australian Capital Territory – the ACT’s Work Safety Act 2008 was passed by the Leg-
islative Assembly and will come into effect on 1 July 2009. The Act will replace the 1989 
Act. It is online at: http://www.legislation.act.gov.au. Amongst other matters the new Act 
will: 

• extend coverage to a wider range of ‘workers’ defined to include employees, inde-
pendent contractors, outworkers, apprentices, trainees and volunteers in employment-like 
settings; 

• establish the person conducting a business or undertaking as the principal duty holder 
(including employers, principals, head contractors and franchisors); 

• extend duties to persons in control of the design, manufacture, import and supply of 
plant and structures; 

• require duty holders to manage risk (take reasonably practicable steps to identify and 
eliminate or minimise risk); 

• provide for consultation with workers using traditional mechanisms (OHS committees 
or representatives) or other arrangements agreed with workers; 

• provide a right of private prosecution for unions and employer organisations but re-
serving the right of the Director of Public Prosecutions to intervene and take over or dis-
continue a private prosecution at any time; 

• give codes of practice evidentiary status in relation to all duties; 

• make directors and senior officers liable provided it is proved they were reckless, in a 
position to influence the conduct of the corporation and failed to take reasonable steps to 
influence that conduct. 
 
The Occupational Health and Safety (General) Regulations 2007 also came into ef-

fect, representing the first phase of consolidating OHS regulations for the ACT. The regu-
lations are online at http://www.legislation.act.gov.au. 
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Northern Territory – The Workplace Health and Safety Act 2007 came into effect on 1 July 2008, 
replacing the OHS provisions of the former Work Health Act. The new WHS Act establishes more 
specific powers for NT WorkSafe workplace safety officers, provides for training for health and 
safety representatives, and establishes right of entry (and training) for authorised union representa-
tives. The Act also applies to mines and the construction phase of petroleum operations. More infor-
mation is at http://www.worksafe.nt.gov.au. 
 
Queensland – The Workplace Health and Safety Regulation 2008 came into effect on 1 September 
2008. The regulation replaces the 1997 regulations but retains most provisions of the former regula-
tions as well as providing for various exemptions that applied to the rural industry to be phased out. 
Exemption from specific provisions relating to demolition, hazardous substances, excavation, ele-
vating work platforms, licensing of high risk work, workplace health and safety officers, confined 
spaces and atmospheric contaminants are to be phased out over a one or two year timeframe. 
More information is at: http://www.dir.qld.gov.au. 
 
 The Traffic Management for Construction or Maintenance Work Code of Practice also com-
menced on 1 September 2008. The code provides guidance about risk management in traffic man-
agement, construction and maintenance, the roles and responsibilities of traffic controllers, training 
and accreditation, record keeping, general hazards and risks. The code is online at: 
http://www.dir.qld.gov.au.   
 
South Australia – A new reckless endangerment offence came into effect under the OHSW 
(Penalties) Amendment Act 2007. The offence applies to corporate and public sector offenders 
demonstrating a knowing or reckless disregard for OHS and creating a substantial risk of death or 
serious harm. The penalty is $300,000 for a first offence and $600,000 for a second offence. 
 
 Also in South Australia, the review of the Occupational Health, Safety and Welfare Regula-
tions 1995 commenced and SafeWork SA restructured its inspectorate, changing from industry 
teams to groups of inspectors with a prevention, response and investigation focus. More information 
about South Australian developments is at http://www.safework.sa.gov.au. 
 
Tasmania – Inspectors powers to issue infringement notices and on-the-spot fines were introduced 
and the new Forestry Safety Code 2007 commenced. The government also agreed to introduce 
new mines specific regulations after the state’s coroner identified fundamental deficiencies in the 
state’s mining legislation. More information is at http://www.wst.tas.gov.au. 
 
Victoria – WorkSafe Victoria issued a series of compliance codes including codes for foundries, 
confined spaces, first aid, amenities, communication, asbestos and falls. WorkSafe also resumed 
enforcement of OHS for the earth resources sector (mining, quarrying and petroleum). The regulator 
launched a Code of Ethics and Minimum Service Standards for Professional Members of OHS As-
sociations with the aim of strengthening and extending the professionalism of OHS practitioners and 
promoting self-regulation by professional associations. More information on these initiatives is at: 
http://www.workcover.vic.gov.au. 
 
Western Australia – The Code of Practice – Safe Design of Buildings and Structures 2008 was 
launched. It explains the obligations of persons who design a building or structure to address OHS 
hazards at the design stage. The code is online at: http://www.worksafe.wa.gov.au. 
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Key research and reports  
Risk research 

P Taylor-Guby and J Zinn, Risk in social science, Oxford University Press, Oxford, 2006. This 
book reviews approaches by different disciplines to risk research. Chapters include crime and risk, 
environment, technology and risk, the regulation and management of risk, and risk and public policy. 

 
G Mythen and S Walklate, Beyond the risk society: critical reflections on risk and human secu-

rity, Open University Press, McGraw-Hill, 2006. This book outlines the key disciplinary approaches to 
risk from sociology, psychology, criminology and social policy. It also examines risk in the arenas in 
which it is negotiated, that is, the arenas of politics, work, economics and culture.   

 
Both books provide valuable collections of essays about risk research, theories and future di-

rections. Much of the research reviewed emphasises the importance of social interaction in the pro-
duction and negotiation of risk, and the need for increased analytical sensitivity to local construction 
and understanding of risk, and the situational and contextual factors shaping these. 

 
Standard setting 

E Bluff and N Gunningham, Review of key characteristics that determine the efficacy of OHS 
instruments, Research Report for the Australian Safety and Compensation Council (ASCC) and the 
New Zealand Occupational Health and Safety Advisory Committee (NOHSAC), Australian Govern-
ment, Canberra, 2007. This report presents findings of research examining characteristics that deter-
mine the efficacy of OHS codes of practice and guidance materials, drawing on published literature 
and empirical data from OHS regulators, industry, unions, OHS and other specialists in seven coun-
tries. The report examines the importance of the type of instrument and legal status, the purpose and 
characteristics of individual instruments, development processes, promulgation activities, monitoring 
of implementation, enforcement and other contextual influences operating in the industries and or-
ganisations for which codes and guidance are intended. The report is online at 
http://www.ascc.gov.au.  

 
 

Other developments 
 

Machinery safety in Europe - The European Trade Union Institute (ETUI-REHS) and the 
Kommission Arbeitsschutz und Normung (KAN) produced the publication, The new Ma-
chinery Directive: a tool to uncover the changes introduced by the revised directive. The 
publication provides a commentary on changes to the EU’s machinery directive concern-
ing the safeguarding of machinery placed on the market in the European Union. The 
changes will apply from 29 December, 2009.  
 
Working conditions in Europe - Following its 2005 survey the European Foundation 
further analysed data on working conditions in Europe around several key themes. New 
reports were produced on working conditions and work organisation, gender, aging and 
technology. The reports are online at:  http://www.eurofound.europa.eu/publications/
bydate/list2008.htm.  
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N Gunningham, ‘Designing OSH standards: process, safety case and best practice’ (2007) 
Policy and Practice in Health and Safety 5(2), pp. 3-24. This article explores various approaches to 
standard-setting and what sort of standards may be imposed in particular circumstances, arguing 
that the answer to these questions is often context and industry-specific. Taking the Australian min-
ing industry as an example, the article examines the respective merits of prescriptive, performance, 
principles and process-based standards and the safety case, concluding that while there is value in 
moving towards 'meta-regulation' through the safety case in some sectors, this should only be ap-
plied to large, complex, high risk organisations. 

Enforcement 

R Baldwin and J Black, ‘Really responsive regulation’ (2008) The Modern Law Review 71(1), 
pp 59-94. This article examines current theories of enforcement through responsive regulation by 
emphasising the need for regulators to be responsive not only to the attitudes of regulated firms but 
also to their operating and cognitive frameworks, the institutional environment and performance of 
the regulatory regime, the different logics of regulatory tools and strategies, and to changes in each 
of these elements. 

 
D Lofgren, ‘Results of inspections in health-hazard industries in a region of the state of 

Washington’ (2008) Journal of Occupational and Environmental Hygiene 5, pp 367-379. This article 
reports on the assessment of targeted occupational health hazard intervention programs, discussing 
their ability to find and correct uncontrolled health hazards. The author suggests the approach is 
useful for identifying emerging high hazard industries and prioritising agency interventions. 

 
G Fooks, D Bergman and B Rigby, International comparison of (a) techniques used by state 

bodies to obtain compliance with health and safety law and accountability for administrative and 
criminal offences and (b) sentences for criminal offences, Health and Safety Executive Research 
Report RR 607, HMSO, Norwich, 2007. This report provides an overview of the intervention and 
sentencing strategies practiced in the Netherlands, Germany, Italy, Sweden, the USA, the Canadian 
states of Alberta, Ontario and British Columbia, and the Australian states of New South Wales, 
Queensland and Victoria to promote compliance with OHS legislation, reduce work related ill-health 
and injury, and to hold to account those responsible for breaches. The report is online at: 
http://www.hse.gov.uk.  

 

Prosecution 

D Uhlmann, Prosecuting worker endangerment: the need for stronger criminal penalties for 
violations of the Occupational Safety and Health Act, Issues Brief, American Constitution Society for 
Law and Policy, Washington, 2008. This paper discusses recent developments in prosecution of 
worker safety violations under the endangerment provisions of the environmental protection statutes 
and general criminal provisions in the United States. Such offences are punishable by gaol sen-
tences of up to 15 years for knowing endangerment and 20 years for some forms of obstruction of 
justice. The paper recommends changes to the criminal provisions of the OSH Act to provide a 
more effective criminal enforcement scheme. The paper is online at: 
http://ssrn.com/abstract=1262922. 

 
P Almond, ‘Regulation crisis: evaluating the potential legitimising effects of “corporate man-

slaughter” cases’ (2007) Law and Policy 29(3), pp 285-310. This article supports the case for re-
forming UK OHS law with regard to corporate manslaughter. The author suggests work-related fa-
tality cases have inherent power as signal offences and require resolution in a manner that satisfies 
public interests. If this does not occur the regulator may suffer a crisis of legitimacy. 

 
B Barrett, ‘Liability for safety offences’ (2008) Industrial Law Journal 37, pp 100-118. This 

article outlines UK provisions for personal liability for offences under the UK Health and Safety at 
Work Act 1974 and corporate manslaughter provisions. 
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R Guthrie and E Waldeck, ‘The liability of corporations, company directors and officers for OSH 
breaches: a review of the Australian landscape’ (2008) Policy and Practice in Health and Safety 6(1), 
pp 31-54. This article discusses legislative reforms expanding accountability to directors and other sen-
ior officers of corporate entities, and the use of alternative penalties for those found liable for the most 
serious safety breaches. 

 
N Foster, ‘Mining, maps and mindfulness: the Gretley appeal to the Full Bench of the Industrial 

Court of NSW’ (2008) Journal of Occupational Health and Safety – Australia and New Zealand 24(2), 
pp 113-129. This article reviews the final appeal in Newcastle Wallsend Coal Company Pty Ltd & Ors v 
McMartin, concerning the criminal liability of the companies and managers involved. 

 
N Gunningham, ‘Prosecution for OHS offences: deterrent or disincentive?’ (2007) Sydney Law 

Review, 29 (3),  pp 359-390. This article seeks to identify a number of principles relating to prosecution 
policy in order to achieve more effective OHS outcomes. It aims to steer a middle path that accepts 
prosecution as an important deterrent at the top of an enforcement pyramid but uses it in circum-
stances where it is likely to be most effective. 

 

Compliance 

T Amodu, The determinants of compliance with laws and regulations with special reference to 
health and safety, Health and Safety Executive Research Report, RR638, HMSO, Norwich, 2008. This 
report presents a review of the socio-legal literature that exists to explain and understand the nature of 
compliance with regulation. It outlines how compliance has been seen in both academic and policy 
fields in order to describe and explain: themes important to assessing the determinants of compliance 
including the motivations for and interpretations of compliance behaviours; how the literatures define 
compliance; how scholars have identified the tools available to foster more effective regulatory compli-
ance and enforcement strategies; and the difficulties policy actors experience when seeking to achieve 
greater levels of regulatory compliance. The report draws extensively upon literature outside of occupa-
tional health and safety as a basis for understanding this area. The report is online at 
http://www.hse.gov.uk.  

 

Other regulatory influences 

V Lehmann Nielsen and C Parker, ‘To what extent do third parties influence business compli-
ance?’ (2008) Journal of Law and Society 35(3), pp 309-340. This article presents results of a survey of 
999 large Australian businesses about the influence of third parties on internal compliance manage-
ment and moral commitment. Focusing on competition and consumer protection law the survey found 
businesses worry a lot about the reactions of customers, shareholders, business partners and other 
third parties. There was little evidence these concerns impacted upon what business actually did but 
perceptions of the risk of complaints did influence what businesses did. 

 
J Howard-Grenville, J Nash and C Coglianese, ‘Constructing the license to operate: internal 

factors and their influence on corporate environmental decisions’ (2008) Law and Policy 30(1), pp 73-
107. This article examines why some firms choose to participate in voluntary programs to improve envi-
ronmental performance while others do not. In part responses are shaped by a license to operate com-
prised of social, legal and economic pressures. However, firms subject to the same external pressures 
respond differently. The authors present some empirical evidence to explain that company responses 
are ultimately constructed by internal factors – management, organisational culture and identity, which 
shape interpretation of external pressures and organisational responses to them. 

 
N Gunningham and J Rees, ‘The role of industry associations in occupational health and safety’ 

(2008) Journal of Occupational Health and Safety- Australia and New Zealand, 24 (1), pp 23-31. This 
article examines the potential role of industry associations in improving OHS performance with refer-
ence to the chemicals, nuclear power and mining industries. 
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OHS mindfulness 

A Skjerve, ‘The use of mindful safety practices at Norwegian petroleum installations’ (2008) 
Safety Science 46, pp 1002-1015. This article reports on research into the contextual factors affecting 
employees’ willingness to use mindful safety practices. The findings suggest mindfulness initiatives 
are more effective if directed at employee work groups and the local work environment, rather than 
individual employees or whole workplaces. 

 

M Tooma, Safety, security, health and environmental law, The Federation Press, Sydney, 
2008. This book examines the law on OHS, security, environment and sustainability, observing that 
the common ground underlying these is risk management. The book outlines the general duties, per-
sonal liability and a SSHE management framework. 

 

Safe design 

J Gambatese, M Behm and S Rajendran, ‘Design’s role in construction accident causality and 
prevention: perspectives from an expert panel’ (2008) Safety Science 46, pp 675-691. This article 
presents findings from research to validate a model for determining the contribution to construction 
fatalities played by design factors. 

 
A Zwanikken et al, ‘Tackling occupational hazards at source. A search for innovative methods 

to implement source-directed strategies’ (2007) Safety Science Monitor, Issue 2, Article 8, pp 1-15. 
This article reports on Dutch research examining the potential to address occupational hazards at the 
source. Drawing on 13 case studies, the project found the main drivers for source-directed strategies 
were legislation, management motivation (if this existed) and societal pressure. Impeding factors were 
commercial considerations (return on investment), the range of actors in the production change and 
underlying risk perceptions. 

 
(2008) Journal of Safety Research 39. This special edition of the journal presents a series of 

articles concerned with prevention through design. Articles cover: national initiatives in the United 
States; research, practice, policy and education issues in safe design; and initiatives in specific indus-
try sectors – primary industries, construction, health care, manufacturing, mining, services, transport 
and storage, wholesale and retail. 

 
 
 
 

Key research and reports ( c o n t i n u e d )  

Risk management 

M Power, Organizing a world of risk management, Oxford University Press, 
Oxford, 2007. Since the mid-1990s risk management has undergone a dramatic ex-
pansion in its reach and significance, being transformed from an aspect of manage-
ment control to a benchmark of good governance for many organisations. There are 
numerous standards for risk management produced by a variety of transnational or-
ganisations, and the rise of risk management has coincided with an intensification of 
auditing and control processes. The legalisation and bureaucratisation of organisa-
tional life has increased as risk management has created new demands for proof and 
evidence of action, and these demands have generated new risks to reputation. This 
book traces the rise of the managerial concept of risk and the different logics and val-
ues which underpin it, showing that it has less to do with real dangers and opportuni-
ties, and more to do with organisational accountability and legitimacy. 
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Exposure surveillance 

W Creaser et al, ‘The Australian hazard exposure assessment database project’ (2007) Jour-
nal of Occupational Health and Safety – Australia and New Zealand, 23 (6), pp 563-570. This article 
discusses the development of the Australian Hazard Exposure Assessment Database (AHEAD) de-
veloped by the Australian Safety and Compensation Council to provide nationally representative sur-
veys of workers’ exposures and observational measures of exposures.  

 
Hazardous substances 

E Fisher, ‘The ‘perfect storm’ of REACH: charting regulatory controversy in the age of informa-
tion, sustainable development, and globalisation’ (2008) Journal of Risk Research 11(4), pp 541-563. 
This article charts the different aspects of the European Union’s new chemicals regulation REACH. It 
discusses the privatisation of information collection, provision and assessment; the redefinition of the 
conditions under which the EU chemicals market operates; and the inter-jurisdictional impacts as 
REACH is used as a template for international initiatives and provides information for public and pri-
vate action is other jurisdictions. 

  
Nanothechnology 

P Schulte et al, ‘Occupational risk management of engineered nanoparticles’ (2008) Journal of 
Occupational and Environmental Hygiene 5, pp 239-249. This article reviews a conceptual framework 
for occupational risk management of nanoparticles. The approach includes control of exposure in the 
presence of uncertainty, potential routes of exposure, factors that may influence biological activity and 
toxicity, risk control, health surveillance and medical monitoring.  

 

Psychosocial health 

 (2007) Journal of Epidemiology and Community Health 61, pp 945- 954, and 1028-1037. 
These two articles report systematic reviews of research into psychosocial and other health effects of 
workplace reorganisation. They find evidence of health benefits when employee control improved or 
work demands decreased. They suggest organisational level participation interventions may improve 
employee health but will not necessarily protect employees from generally poor working conditions. 

 

New forms of work arrangements and OHS impacts 

C Arup et al (eds), Labour Law and Labour Market Regulation: Essays on the Construction, 
Constitution and Regulation of Labour Markets and Work Relationships, The Federation Press, Syd-
ney, 2006. This edited series of papers examines the purposes of labour market regulation, labour 
market institutions and regulatory techniques, areas of labour market controls, and forms of engage-
ment, rights and obligations in work relationships. It includes discussion of OHS regulation, supply 
chain outsourcing, business format franchising, precarious employment relationships and the regula-
tion of non-standard, unauthorised and volunteer workers. 

 
M Quinlan and P Bohle, ‘Under pressure, out of control, or home alone? Reviewing research 

and policy debates on the occupational health and safety effects of outsourcing and home-based 
work’ (2008) International Journal of Health Services 38(3), pp 489-523. This article reviews a series 
of studies concerning the OHS effects of outsourcing, sub-contracting and home-based work. The 
research suggests evidence of poor health outcomes but little action by governments to address 
these concerns. The authors examine policy challenges and regulatory responses, making sugges-
tions for future research and policy interventions. 
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Small and medium enterprises 

T Lansdown, C Deighan and C Brotherton, Health and safety in the small to medium-sized 
enterprise, Health and Safety Executive Research Report RR 578, HMSO, Norwich, 2007. This re-
port presents findings of a project which sought to identify what SMEs do about OHS, what prevents 
them from addressing OHS, and what would encourages them to undertaken more OHS activity. 
The report is online at http://www.hse.gov.uk. 

 
Mining and OHS 

N Gunningham, ‘Occupational health and safety, worker participation and the mining indus-
try in a changing world of work’ (2008) Economic and Industrial Democracy 29, pp 336-361. Draw-
ing on empirical research in the Australian mining industry, this article explores declining worker 
participation in OHS and the consequences for worker vulnerability. In the face of reduced union 
strength and reach in the industry, and increasingly precarious employment, the article considers 
other possible mechanisms to nurture worker participation. Some proposals for policy and practice 
canvassed are a more active role by mines inspectors consulting directly with worker representa-
tives (which might include mandating such consultation), a role for third party institutions or interme-
diaries (legal services, non-profit organisations, etc), supporting ‘knowledge activism’ in worker rep-
resentatives through information-based strategies, and employer initiated consultation with the 
workforce. 

 
J McMullan, ‘Lost lives of Westray: official discourse, public truth and controversial death’ 

(2007) Canadian Journal of Law and Society 22(1), pp 21-42. This article examines the role of offi-
cial inquiries into controversial deaths, drawing on official records and accounts of miners. The pa-
per examines how medical science and law contributed to the social production of official knowl-
edge about the 26 lives lost at Westray and the significance of this for the registration of other ac-
counts. 

 
Occupational health services 

(2007) Policy and Practice in Health and Safety 5(1) supplement. This supplementary issue 
of the journal presents a series of articles examining occupational health services in a range of 
European countries and in Japan. 
   

International news 
 
Shiftwork and cancer - The International Agency for Research on Cancer (IARC), 
the cancer arm of the World Health Organisation, announced it would classify over-
night shift work as a probable carcinogen. Several studies have found that women 
working at night over many years are more prone to breast cancer. Some research 
also suggests that men working at night may have a higher rate of prostate cancer. 
More information is at: 
 http://monographs.iarc.fr/ENG/Meetings/vol98-pressrelease.pdf. 
 
Workplace bullying - The Centre for Research on Workplace Behaviours at the Uni-
versity of Glamorgan Business School was launched. The Centre will conduct re-
search into the causes and effects of workplace bullying and other behaviours in busi-
nesses and organisations. More information is at: 
 http://www.glam.ac.uk/workplacebehaviours. 
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Cases interpreting the general duty provisions 

Duplicity 

In Diemould Tooling Services Pty Ltd v Oaten; Santos Limited v Markos [2008] SASC 197 a full bench 
of the South Australian Supreme Court confirmed that that the employer’s general duty in section 19 of 
the Occupational Health, Safety and Welfare Act 1986 (SA) creates only one offence even though 
there may be multiple particulars to support the contravention. Section 19 provides that: 

(1)  An employer must, in respect of each employee employed or engaged by the employer, ensure so far as 
is reasonably practicable that the employee is, while at work, safe from injury and risks to health and, in 
particular—  

            (a)  must provide and maintain so far as is reasonably practicable—  
                  (i)  a safe working environment;  
                  (ii) safe systems of work;  
                  (iii) plant and substances in a safe condition; and  

(b)  must provide adequate facilities of a prescribed kind for the welfare of employees at any workplace 
that is under the control and management of the employer; and  
 (c)  must provide such information, instruction, training and supervision as are reasonably necessary to 
ensure that each employee is safe from injury and risks to health.  

 

Two employers in separate proceedings had argued that where a prosecution for a contravention of 
section 19 was brought, if there were several particulars of a breach then each should be a separate 
charge, otherwise it would be "bad for duplicity". They argued that the particulars that provided details 
of their alleged contraventions revealed that each count charged several offences. They submitted that 
the prosecutor in each case must elect to proceed on one count only. Both employers also sought re-
consideration of the case in BHAS v Stevenson (1991) 58 SAIR 759, which had held that section 19 
gave rise to a single offence only, even where the particulars of the alleged offence referred to more 
than one paragraph under section 19. 
 

Doyle CJ stated at para [19] that: 
 

 In my opinion it is not the natural or ordinary meaning of s 19(1) to read it as providing that an employer 
must, so far as is reasonably practicable, ensure that a worker is safe from injury and risks to health, and 
that the employer must independently, and without reference to the requirement just stated, comply with 
each of the lettered subparagraphs. On that approach, each of the lettered subparagraphs except sub-
para (c) imposes a free standing duty that operates without reference to the obligation in the opening words 
of s 19(1). I consider that it makes more sense to read s 19(1) as containing, in effect, a single instruction 
or command, that being found in the opening lines of the provision. What follows is an indication of the 
reach of that instruction or command. 

 
At para [22] Doyle J observed that a 
 

 contravention might be proved by proving acts or omissions which do not fall within subpara (a), (b) or (c) of 
s 19(1), although having regard to the scope of those subparagraphs this is unlikely. Alternatively, the con-
travention might be proved by proving a contravention of one or more of those subparagraphs, or by prov-
ing several contraventions of one or more of those subparagraphs. But, I emphasise, what is in question is 
a contravention of the statutory command, and not merely a contravention of the subparagraph. If, taken 
together, the relevant acts and omissions in their factual context give rise to a single contravention of the 
statutory command, there is but one offence. That is because the offence is the contravention of the statu-
tory command found in the opening words of s 19(1), and a particular contravention may be (but will not 
necessarily be) the result of a number of acts or omissions. 

 

Then at para [24] Doyle J observed that: 
 

 In the present case the language of s 19(1) indicates, in my opinion, that Parliament intended to penalise 
the circumstance or occurrence or event of failing to ensure so far as reasonably practicable safety from 
injury and risks to health. It penalises that circumstance or occurrence or event, even though one or more 
acts or omissions give rise to the circumstance or occurrence or event that is penalised. 
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‘Control’ and ‘reasonably practicable’ 

Reilly v Devcon Australia Pty Ltd [2008] WASC 84 involved an appeal before the Western Australian Su-
preme Court, Court of Appeal, against a decision of a magistrate, affirmed by a single Supreme Court 
judge, to dismiss charges under the employer’s general duty in section 19 of the Occupational Safety 
and Health Act 1984 (WA). Devcon Australia was involved in the development of a site in south Perth 
and had engaged a builder, Tobiassen, to oversee the tilt-up construction works during which the direc-
tor of a contractor, a rigger, (hereinafter refered to as ‘Kefo’) engaged by Devcon was fatally injured. The 
relevant parts of section 19 were: 
 

(1) An employer shall, so far as is practicable, provide and maintain a working environment in 
which his employees are not exposed to hazards and in particular, but without limiting the gen-
erality of the foregoing, an employer shall - 
(a) provide and maintain workplaces, plant, and systems of work such that, so far as is  practi-
cable, his employees are not exposed to hazards; 

 
(4) For the purposes of this section, where, in the course of a trade or business carried on by him, 

a person (in this section called 'the principal') engages another person (in this section called 
'the contractor') to carry out work for the principal -  
(a) the principal is deemed, in relation to matters over which he has control or, but for 
an agreement between him and the contractor to the contrary, would have had con-
trol, to be the employer of -  
(i) the contractor; and 
(ii) any person employed or engaged by the contractor to carry out or to assist in car-
rying out the work; 
and 
(b) the persons mentioned in paragraph (a)(i) and (ii) are deemed, in relation to those matters, 
to be employees of the principal. 

 
At trial, the magistrate held that Devcon Australia was not a deemed employer under section 19(4) and 
on appeal a single judge of the Western Australian Supreme Court agreed. A further appeal to the Court 
of Appeal was dismissed. 
 
As the Court of Appeal noted (paras [28] and [29]): 
 

28. [T]here was nothing in the contractual relationship between Devcon and Kefo that gave Devcon a contrac-
tual right to control the manner in which Kefo performed the work undertaken by it (or that excluded control 
by Devcon in relation to any relevant matter). There is no challenge to [the] finding that Devcon had no le-
gal right of control over the relevant 'matter', in the sense of a right to give directions, which must be 
obeyed, concerning that 'matter'. … 

 
29. Consequently, the sole basis for the assertion that Devcon had control over the 'relevant matter' identified 

by the appellant (the provision of adequate lateral restraint over each steel roof beam) is that Mr Tobias-
sen, as the registered builder, and Mr Fuller, as the supervisor of construction work at the … site, had over-
all control of the site and of what took place there. Although it is not contended that this control extended to 
a right to give directions concerning the manner of the provision, by Kefo, of adequate lateral restraints 
over each roof beam, counsel for the appellant suggested that the two men, or either of them, could have 
stopped work on the site until adequate restraints had been provided. 

 
The essential reasoning of the Court of Appeal in rejecting the appeal is captured in the following para-
graphs of its judgment: 
 

34. Looked at in its overall context [sections 19 to 23], s 19 is designed to ensure that those who are most di-
rectly responsible for the safety of workers (their employers and principals who have contracted with their 
employers and who have actual control over matters affecting their safety) should be held liable for default 
in exercising that responsibility. That the control must be actual control (encompassing a right of actual 
control, whether exercised or not) over the particular matter affecting safety seems to us to be evident from 
the words used, read in their context. 
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35.  It is significant that s 19(4) is directed to 'matters' over which the principal has control, unlike s 22(1) 
which is directed to a person who has, to any extent, control of 'a workplace' or of the means of ac-
cess to and egress from it. This suggests that s 19(4) is concerned with actual control over a particu-
lar matter affecting safety, rather than general responsibility for, or control over, the workplace. That 
reinforces the notion that the legislature did not intend to impose upon a principal who has engaged a 
specialist contractor (who is not ordinarily susceptible to direction as to how to perform its work: see, 
for example, Humberstone v Northern Timber Mills (1949) 79 CLR 389, 404 (Dixon J)) a general obli-
gation to supervise the manner in which the contractor (having an expertise that the principal lacks) 
goes about the performance of the work entrusted to it.  

 
36. A construction that imposed such a far-reaching obligation on a principal would produce unworkable 

consequences. There is no real scope for a principal (lacking the requisite expertise) to exercise ac-
tual control over the detailed manner of performance of work by a specialist subcontractor. If it en-
deavoured to do so, this would be more likely to lead to hazards than to avoid them. Counsel for the 
appellant suggested, in this respect, that the principal might be required, in such a case, to engage an 
expert to oversee the method of work adopted by the expert subcontractor. That solution seems to us 
to be unworkable. A builder (for example) would have to 'double up', at significant cost, on contractors 
having specialist expertise. Work performed by a plumber or electrician would have to be overseen by 
another plumber or electrician (whose manner of supervision of the work of the first plumber or electri-
cian would, on this construction, also be subject to the control of the builder). 

 
37. Moreover, the construction that we prefer is consistent with that given to similar legislation in other 

States.  
 

The Court of Appeal emphasised the magistrate’s finding that neither Tobiassen nor Fuller had at-
tempted to direct Kefo in relation to its rigging operations. 
 
The Court of Appeal also took a narrow approach to the issue of the ‘practicability’ of the measures 
required to remove the risk:  

 
58.  Assuming that Devcon had control over that 'matter' for the purposes of s 19(4) …, we are unable to 

accept that the evidence established that it was 'practicable' as defined, for Devcon to have ensured 
that there was adequate lateral restraint of the steel roof beams during the erection of the building 
under construction. 

 
60.  It can be accepted that the 'state of knowledge' referred to in [the definition of ‘practicable’ as 

‘reasonably practicable’] is objective. The fact that a person who is in control of a particular 'matter' 
affecting safety does not know something that should have been known by a person in that position 
cannot answer the question whether it was reasonably practicable for that person to have done some-
thing about the matter. However, the words 'state of knowledge about ... the risk ... and means of re-
moving or mitigating the risk ...' encompass not only what is known concerning those matters, but also 
who might ordinarily be expected to have that knowledge. Consequently, when considering, for the 
purposes of s 19(1), whether it was reasonably practicable for a deemed employer to have avoided a 
particular hazard, it would be a relevant consideration that the expert knowledge required to avoid the 
hazard fell within the province of the specialist contractor which had been engaged to do the work that 
gave rise to the hazard and outside that of the deemed employer. 

 
It upheld the conclusion of the single judge in the Supreme Court that ‘in this case to be open to find 
that contravention on the basis that to discharge the duty to do what was reasonably practicable, 
Devcon was required to do more than to rely upon the known expertise of Kefo.’ 
 
In Reilly v Devcon the Court of Appeal was careful to distinguish the reasoning of Heenan J in the 
following case, Reilly v Tobiassen, which also was an appeal against a magistrate’s decision in 
separate prosecution proceedings arising from the same incident that led to the Devcon Australia 
prosecution. 
 
In Reilly v Tobiassen [2008] WASC 6 Heenan J in the Western Australian Supreme Court upheld an 
appeal by WorkSafe WA against a decision by an industrial magistrate to dismiss five charges — 
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under sections 21  (in this case the duty of a self-employed person), 22 (duty of a person in control 
of workplaces) and 23(3a) (duty on a person who designs or builds a building or structure) of the 
Occupational Safety and Health Act 1984 (WA) and under two provisions in the Occupational 
Safety and Health Regulations 1996) against a builder in control of a tilt up construction site. 
 
WorkSafe WA appealed the magistrate’s decision to find that the charges under section 21 (duty of 
a self-employed person) were not proven. The relevant parts of section 21 were as follows:  
 

           (1)[A] self-employed person shall - 
(a) take reasonable care to ensure his own safety and health at work; and 
(b) so far as is practicable, ensure that the safety or health of a person not be-
ing his employee is not adversely affected wholly or in part as a result of the 
work in which he or any of his employees is engaged. 

  
The grounds of the appeal were inter alia that the magistrate had erred in finding that the builder  
(i) was an employee and was not self-employed; and 
(ii) had no control of the workplace. 

 
In relation to (i) Heenan J held that the employment status of the builder was a matter of law and 
could not be determined by the description given by the parties themselves (the builder had de-
scribed himself as an employee). Heenan J noted that the builder was paid through his registered 
business, and all his invoices for his remuneration were submitted under the business. The princi-
pal engaging the builder had not withheld income tax and did not make any superannuation contri-
butions, contrary to an employer/employee relationship. The terms in the builder's agreement ap-
peared to confirm the relationship of principal/independent contractor. Heenan J also noted that  it 
was significant that by virtue of s10AA of the Builders' Registration Act, any person who is regis-
tered under that Act and carries out building work shall "personally manage and supervise the 
building work", which was also an obligation specifically set out in the builder's agreement. 
 
In relation to (ii), the magistrate had determined that the builder did not know, nor should he have 
known, about the inadequate restraint that had led to the collapse of the concrete wall which had 
killed the rigger in this case. The magistrate also found that the builder was never advised of the 
need for lateral restraint. The magistrate held that because the builder had no expertise as a rig-
ger, he had no ‘effective control’ over the subcontracting team, which had adopted inadequate 
means for applying lateral constraint. Heenan J upheld the appeal against the magistrate’s finding. 
 
At para [51] Heenan J observed that: 
 

ignorance of the risk because of a lack of specialised knowledge or experience would mean that there 
could be no failure to take practical measures to avoid it. This only has to be stated to reveal how unac-
ceptable both the conclusion and process of reasoning must be.  

 
Heenan J set out the key principles governing the interpretation of sections 21, 22 and 23. At paras 
[52]-[56] he observed that: 
 

52. The only restraint upon the obligation of the persons charged with these duties under s 21, s 22  and 
s 23 of the Act is the practicability of taking the precaution for reducing the hazard or avoiding the 
risk. The obligation is not conditional upon the state of knowledge of the person charged with the 
duty. It could hardly be otherwise, because then the duty would expand or contract according to the 
wisdom or experience of the particular builder or other person charged with the duty. Clearly 
enough, if the risk or the hazard was not known, or known only at the highest level of engineering, 
which could not be expected to be accessible at such a workplace, then it would not be practicable 
to take the precautions necessary to avoid the hazard. But this is not an occasion for the toleration of 
ignorance. The performance of the role of a builder, or a person in charge of workers, or a self-
employed person operating where others are involved, requires him or her to take all objectively 
practicable measures to avoid or reduce the hazard. Hence, the person charged with the duty must 
inform himself, or herself, of hazards likely to be encountered and of the means necessary for deal-
ing with them… 
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54.  … the statutory obligation is to take steps, so far as they are practicable, to avoid or reduce the hazards or 

the risks, or the exposure of other workmen to them. This is an objective standard, which does not expand 
or contract according to the subjective knowledge of the individual builder or other person owing the duty. 
The preferment of a charge in these terms is an allegation that the objective duty was not discharged.  

 
55.  In my view, it was quite unnecessary, indeed it would have been superfluous, for the prosecution to allege, 

whether as part of the charges or in particulars delivered pursuant to them, that the performance of the 
duty required the builder to seek suitable independent advice about the existence of particular risks and the 
means of addressing them, and failed to do so, before a breach could be established. The statutory obliga-
tion is simply to address and reduce the hazard by any practicable means, and such a supplementary alle-
gation would be to require an additional element in the offence which the statute does not itself provide. ….  

 
56. The simple answer is provided by the statute which imposes an objective obligation to take practicable 

measures to avoid hazards. It is no defence to such a charge to claim, however truthfully, that the person 
owing the duty was ignorant of the hazard if, nevertheless, objectively there were means available for pre-
venting it. The overall result of this may be to require a higher standard of vigilance, and a better standard 
of knowledge, from the builder, rigger or others frequently engaged in these various aspects of the con-
struction industry, but that is the price demanded for safety. … This may be a powerful inducement for 
such persons to seek supplementary engineering or other specialised advice as to how they should per-
form their work, but that does not diminish the fact that this is a personal statutory non-delegable duty 
which must be performed at an objective standard.  

 

Heenan J also upheld the appeal in relation to the section 22 charge. The relevant parts of section 22 
provided that:  

 
22 Duties of persons who have control of workplaces 

(1) A person who has, to any extent, control of - 
a workplace where persons who are not employees of that person work or are likely to be in the 

course of their work; 
…shall take such measures as are practicable to ensure that the workplace, or the means of ac-

cess to or egress from the workplace, as the case may be, are such that persons who are at 
the workplace or use the means of access to and egress from the workplace are not exposed 
to hazards. ... 

(3) A reference in this section to a person having control of any workplace or means of access to or 
egress from a workplace is a reference to a person having control of that workplace or that 
means of access or egress in connection with the carrying on by that person of a trade, busi-
ness or undertaking (whether for profit or not). 

 
At para [91] Heenan J stated that: 
 
 The analysis adopted by the learned magistrate proceeds on the footing that there can only be one person in 

'control' of the workplace in the relevant sense, and for that control to exist it must contain an element of 
knowledge, skill and experience and the ability to recognise the need for corrective action and the power to 
enforce it. No doubt, if all those features existed, it could be rightly said of a person who possessed those 
attributes that he or she was in control of the particular situation. However, to conclude this does not exclude 
the possibility that someone else may also have control, even if it be of broader scope or at a higher level of 
responsibility. For example, a power to order a subcontractor to cease work or to leave the site or to suspend 
operations, possessed by a supervisor or, for that matter, by the builder, would be to have control of the 
workplace because, through the exercise of that power, the conduct - at least the non-conforming conduct - 
of the contractor or its workers can be controlled. 

 
Heenan J noted that all persons who share in the control of building operations or work at a worksite 
have the obligation to exercise that control by taking practical measures to ensure that the workplace 
does not expose other persons on site to hazards (see para [95]). The degree of obligation and the na-
ture and extent of the duty will vary according to whether the influence of the particular person who 
bears the designated duty is greater or less. Then at para [98] he stated that: 
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 In my view, within the context of s 22(1)(a), 'control' means the ability of any person to whom the 
section applies (that is, who is constructing the building and who is not an employee) to use the influ-
ence associated with that control to install, maintain and enforce appropriate safe working practices 
and to avoid ascertainable hazards so far as is practicable.  

 
At para [92] he concluded that: 
 
 The terms of the respondent's employment, his powers and duties under the Builders' Registration 

Act and his associated ability to give directions, means that this respondent did have control over 
this workplace to ensure that all others working at the site, including sub-contractors, complied with 
the terms of their contracts and the statutory and other duties to ensure that safe working measure 
and precautions were taken in the performance of their work. The respondent had the power to re-
quire the riggers to perform work to acceptable standards and could, if he had wished, order a halt or 
suspension of their operations until they did so. He never attempted to do this. However, it cannot be 
doubted that he had the power to do so, and that amounts to the influence or 'control' of which the 
section speaks.  

 

Prohibition on contracting out of the general duties 

In imposing penalties on two employers and a corporate officer of a third employer responsible for 
a construction fatality Backam J of the New South Wales Industrial Court in Inspector Melissa 
Chaston v Sacco Builders Pty Ltd and Others [2008] NSWIRComm 152 at para [37] reiterated the 
fundamental principle that duty holders cannot contract out of their statutory OHS obligations. 
 
 Those statutory obligations exist over and above, and entirely separate from, any contractual provisions 

to the contrary. An employer cannot discharge its statutory duties through delegation of safety matters to 
another supervisor, or manager. 

 
In Construction, Forestry, Mining and Energy Union Coal & Allied Mining Services Pty Limited 
(Mount Thorley Operations/Warkworth Mining) [2008]AIRCFB 1159 at para [19] the full bench of 
the Australian Industrial Relations Commission stated that: 
 

Any obligation on the [employer] under [an agreement between the employer and the union to introduce 
saliva testing in an Alcohol and Others Drugs Policy] cannot override the statutory duty imposed by s.8 of 
the OH&S Act [the employer’s general duty] and, as between compliance with that duty and compliance 
with the Agreement, the Company was obliged to comply with the statutory duty, even if this involved 
refusing to give effect to the Agreement.   

 
The nature of the employer’s general duty 

In Cahill v State of NSW (Dept of Community Services) (No 3) [2008] NSWIRComm 123 (27 June 
2008), (see particularly paras [149]-[254]) Boland J provides an interesting and helpful review of 
the absolute nature of the employer’s general duty provision in section 8(1) of the Occupational 
Health and Safety Act 2000 (NSW). The case is also a very interesting example of a prosecution 
against a government department brought by a trade union for physical and psychological risks 
inflicted upon employees from the actions of a client. 
 
 

Highest fine under the 2004 Victorian Occupational Health and Safety Act 

In August 2006 Judge Jane Campton in the Victorian County Court fined Foster’s $1,250,000 for 
two contraventions of the employer’s general duty in section 21 of the Victorian Occupational 
Health and Safety Act 2004. Judge Campton found that Foster's failings were at the higher end of 
the scale because, inter alia, there had been a similar incident on a similar machine just over three 
years before the incident giving rise to the prosecution. While there had been improvements to that 
machine, the machine that had killed the worker in this case had not been altered. 
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Common law negligence 

In J Blackwood & Son v Skilled Engineering [2008] NSWCA 142 (24 June 2008) the New South 
Wales court of Appeal affirmed that the common law duty of care owed by a host employer to labour 
hire workers (leased labour) is the same as that owed to its own employees – even in a situation 
where the labour hire workers were under the direction of a full-time employee of the labour hire 
agency. The courts in previous cases had held that the host employer’s duty to labour hire workers 
was the same as that owed to its own employees in situations where the labour hire workers were 
integrated into the host employer’s business and where their activities were controlled by the host em-
ployer (see also TNT Australia v Christie TNT Australia Pty Ltd v Christie [2003] NSWCA 47; (2003) 
65 NSWLR 1 and Forstaff Blacktown Limited v Brimac Pty Ltd [2005] NSWCA 423; (2005) 4 DDCR 
179). 
 
 

Union entry provisions  

In Jim Pearson Transport v Transport Workers’ Union [2007] AIRC 559 the Australian Industrial Rela-
tions Commission held that the union entry powers under the Workplace Relations Act 1996 (Cth) re-
quired an employer to answer relevant questions, as well as producing documents. The authorised 
representative may request assistance from an inspector.  
 
In Appeal by Australian Municipal, Administrative, Clerical and Services Union (C2007/3800), AIRC, 
Full Bench, 8 February 2008 the Australian Industrial Relations Commission (AIRC), in interpreting 
the union entry provisions in the Workplace Relations Act 1996 (Cth) (Appeal by Australian Municipal, 
Administrative, Clerical and Services Union (C2007/3800), AIRC, Full Bench, 8 February 2008), 
stated that employers can refuse the union representatives entry to a workplace if the representative 
cannot provide unambiguous proof of the existence of reasonable grounds for suspecting a breach of 
the OHS Act. This decision will go some way to reduce the scope of the union entry provisions, be-
cause union representatives will most likely need to provide employers with particulars of each sus-
pected contravention.  
 
Australian Building and Construction Commission [2007] AIRC 717 was the first decision to suspend 
a union representative’s entry permit for nine weeks for ‘abuse of system’. The tribunal found the rep-
resentative had contravened the Workplace Relations Act (section 758) for persistent failures, upon 
request, to produce his entry permit. The representative had argued that he did not need to keep 
showing his permit on repeat visits to the workplace when he was known to the workplace supervisor. 
Other abuses leading to the suspension included holding a 26 minute stop work meeting at a work-
place to obtain OHS information without employer approval, and, less significantly, refusing to sign 
the visitor’s book and undergo a site induction at another workplace. 
 
 

First Victorian prosecution for a contravention of a provisional improvement notice 

In August 2007 WorkSafe Victoria successfully prosecuted the Victorian Department of Education for 
failing to comply with a provisional improvement notice (PIN) issued by a health and safety represen-
tative at the Altona Primary School because there were inadequate staff facilities at the School. The 
WorkSafe inspectorate had subsequently also issued an improvement notice on the Department for 
failing to remedy the contraventions identified in the PIN. The Department entered a guilty plea, and 
was fined $8,000 for failing to comply with the PIN and with the improvement notice. 
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