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 This is the twentieth edition of Regulation at Work which includes the regu-
lar updates on OHS regulatory developments, important new research and re-
ports, and the latest significant cases. The feature article in this edition highlights 
recently completed research by Professor Neil Gunningham about the regulation 
of mine safety and regulatory reform in this industry. The research and the book 
Mine Safety; Law, Regulation and Policy which presents the findings, are based 
on interviews with stakeholders in the Australian mining industry, and on the inter-
national and Australian literature on regulatory design, inspection, enforcement 
and prosecution.  
 
 Also new from the Centre are four working papers which are online at: 
http://ohs.anu.edu.au/publications/index.php  These are: 

• Working Paper 53, Thinking About Process Safety Indicators, by Profes-
sor Andrew Hopkins; 
• Working Paper 54, Factors Impinging on the Effectiveness of the Mines In-
spectorate, by Professor Neil Gunningham and Mr Darren Sinclair; 
• Working Paper 55, Multiple OHS Inspection Tools: Balancing Deterrence and 
Compliance in the Mining Sector, by Professor Neil Gunningham and Mr Dar-
ren Sinclair;  
• Working Paper 56, Responsive Regulation in the Mining Sector, by Professor 
Neil Gunningham and Mr Darren Sinclair; and 
•Working Paper 57, Identifying and Responding to Warnings:  The Case of 
Australia’s Air Traffic Control Organisation, by Professor Andrew Hopkins. 

 
 

The end of an era— a new one begins 

Over the past six years the Centre’s activities were funded initially by the Na-
tional OHS Commission (NOHSC), and subsequently by the office of the Australian 
Safety and Compensation Council (ASCC). This national funding comes to an end on 
June 30, 2007. Whilst national funding will cease, as we go to press three state OHS 
regulators (New South Wales, Victoria and Queensland) are currently discussing a 
means of funding the continuation of Centre activities. 

We will keep Regulation at Work subscribers informed of developments, once 
these are known. The Centre’s website will also continue as a reference source, pro-
viding access to working papers, presentations and some other sources. The site is at: 
http://www.ohs.anu.edu.au 
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In view of the changes in arrangements, it is timely to thank all those who have contributed to 
the Centre’s work over the past six years, and the officers of the NOHSC and ASCC for providing 
funding for the Centre. The article Stocktaking Six Years Work of the National Research Centre for 
OHS Regulation, later in this edition, reviews the Centre’s contribution to OHS regulation research.  
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The End of an Era—a new one begins (continued) 

Request for information—codes & guidance 
 
What do YOU think about OHS codes of practice and guidance materials? 
The Office of the Australian Safety and Compensation Council and the New Zealand Na-
tional Occupational Health and Safety Advisory Committee want to know about the effec-
tiveness of OHS codes of practice and guidance materials. They have commissioned 
Gunningham and Associates (through Neil Gunningham and Liz Bluff) to undertake re-
search to help understand the key characteristics associated with effective and ineffective 
regulator and industry developed OHS codes of practice and guidance materials in Aus-
tralia, New Zealand and a range of other countries. 
 
The researchers are interested in a range of topics. If you have information or experience 
in any of the following areas they would like to hear from you. You may be an OHS regu-
lator, a user of codes or guidance materials in the workplace, be involved with an em-
ployer or industry association or with a union, or a researcher in regulation. 
 
The topics of interest are: 
• Why are codes/guidance materials developed? 
• How are they developed and who by? 
• How are they implemented in the workplace? 
• What is their impact on OHS in the workplace? 
• What characteristics make them effective (or may make them less effective)? 
• What evaluation or research studies have been done to determine their impact? 
 
A selection of regulators, industry associations and workplaces will be directly ap-
proached over the next few months to participate in this study. Information will be col-
lected through interviews, by email questionnaire, or through a shorter online survey – the 
researchers will discuss with you which method is used, according to the type of informa-
tion you have and your preferences. Your confidentiality will be respected. 
 
To have your say on OHS codes of practice and guidance materials 
If you have information or experience you would like to contribute, please email 
ebluff@bigpond.net.au or you can ring 02 6251 1650. The researchers will then discuss 
your involvement with you. Remember that you don't have to be able to answer all ques-
tions - a contribution to any of them would be welcome. 
 
Please pass this notice on to others if you know someone else who may have rele-
vant information or experience. 
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Europe - The REACH Regulation (Registration, Evaluation, Authorisation and Restriction of 
Chemicals) entered into force on 1 June 2007. The aim of REACH is to improve the protection of 
human health and the environment through the better and earlier identification of the properties of 
chemical substances. Manufacturers and importers are required to gather information on the prop-
erties of their substances and to register the information in a central database run by a Chemicals 
Agency which will co-ordinate the evaluation of particular chemicals and run a public database in 
which consumers and professionals can find hazard information. More information is online at: 
http://ec.europa.eu/environment/chemicals/reach/reach_intro.htm 
 
Australia – the Commonwealth government has introduced the Occupational Health and Safety 
(Safety Arrangements) Amendment Regulations 2007 (No. 1). These regulations aim to en-
sure that all parts of the Commonwealth OHS Act apply to employees working in circumstances 
covered by sections 14 and 15 of the Occupational Health and Safety Act 1991. Section 14 of the 
OHS Act establishes that where a workplace is controlled by a contractor for construction or main-
tenance purposes, Parts 1 and 2 of the Act, which include general duty of care provisions, apply to 
work performed by employees at such a workplace. The remaining provisions of the Act (Parts 3, 
4, 5 and Schedule 2), including provisions relating to workplace arrangements, the compliance 
and enforcement provisions, and incident notification requirements only apply if provided for in the 
Regulations. The new regulations extend Parts 3, 4 and 5 and Schedule 2 of the OHS Act to work 
performed by employees at a workplace controlled by a contractor for construction or maintenance 
purposes. In addition, Section 15 of the OHS Act establishes that where employees work in non-
Commonwealth premises, the employer has a general duty of care to these employees but the 
remaining provisions of the Act only apply if provided for in the Regulations. The new regulations 
extend Parts 3 and 4, and Schedule 2 of the Act to employees working in non-Commonwealth 
premises. The amendments came into force on 1 May 2007. The regulations are online at: 
www.comlaw.gov.au 
 
 For a recent case relevant to the application of section 14 of the Commonwealth OHS Act 
see: Telstra Corporation Limited (C2006/3159) and Comcare [2007] AIRCFB 438 (30 May 2007) 
which is reviewed in the Key Cases section of this newsletter. 
 
Australia – At its May 2007 meeting the Australian Safety and Compensation Council (ASCC) 
agreed to declare the National Standard for Manual Tasks and the National Code of Practice for 
the Prevention of Musculoskeletal Disorders for Performing Manual Tasks at Work with an imple-
mentation period of two years.  However, this has now been placed on hold until the August meet-
ing to clarify some technical matters relating to the terms under which these documents were de-
clared.  The ASCC has declared the National Code of Practice for Construction Work which aims 
to provide a nationally consistent approach to general induction training for construction work. 
 
 The ASCC has also provided a progress report on proposed revisions to the national OHS 
Framework for the Control of Workplace Hazardous Substances and Dangerous Goods. In the 
current workplace chemicals framework, hazardous substances and dangerous goods are dealt 
with using two different regulatory instruments. Dangerous goods are substances which present 
physical hazards (such as oxidising properties or flammability) or acute toxicity hazards, while haz-
ardous substances are chemicals which are hazardous to health (such as eye irritants or carcino-
gens). Internationally, the classification and labelling of dangerous goods has been largely harmo-
nised as most countries follow the UN classification system. However the criteria used for classifi-
cation and hazard communication of hazardous substances are not harmonised internationally. 
The Globally Harmonised System of Classification and Labelling of Chemicals (GHS) is a single, 
globally harmonised system for the classification of chemicals and hazard communication through 
labels and safety data sheets. The ASCC released the Draft National Standard and Code of Prac-
tice for the Control of Workplace Chemicals for public comment (which closed in March 2007). 
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This proposed a single regulatory regime for dangerous goods and hazardous substances, as well 
as introduction of the globally harmonised system for classification and labelling. These matters are 
now under review and the ASCC has made public submissions available at its website. 
 
 A media release about the ASCC’s latest meeting and an update on chemicals regulation 
are online at: http://www.ascc.gov.au 
 
Australia – The Council of Australian Governments (COAG) has agreed to the development of a 
national OHS standards framework, the elements of which are: national standards focused on OHS 
requirements (specified as outcomes where possible) as the basis for jurisdictional regulations; a 
core document containing the key principles found in OHS Acts which would be used as the com-
mon framework for developing and reviewing national standards; national codes of practice provid-
ing practical guidance on how to  meet OHS outcomes in national standards; guidance material; 
regulatory interpretive documents; and a handbook that documents the principles and processes of 
the national standards framework.  
 
Australia – The National Mining Safety Framework Consulation Forum has released three strate-
gies for comment. The strategies relate to a Nationally Consistent Legislative Franework, Consistent 
and Reliable Data and Analysis, and Effective Consultation Mechanisms. The strategies are avail-
able for comment until 20 July 2007 at: http://www.industry.gov.au/minesafetyhaveyoursay/ 
 
Also in Australia – the National Industrial Chemicals Notification and Assessment Scheme 
(NICNAS) is seeking public comment on the Draft Phthalate Hazard Assessments and Hazard 
Compendium. This deals with plasticisers (plastic softeners) used in a diverse range of industrial 
and domestic applications. The report is available for public comment until 1 August 2007 and is 
online at:  
http://www.nicnas.gov.au/Industry/Existing_Chemicals/Phthalate_Hazard_Assessments.asp 
 
Northern Territory – The OHS provisions of the Work Health Act, the Mining Management Act and 
the Petroleum Act are under review. Matters under consideration include: the nature and scope of 
general duties, enforcement strategies and inspectorate powers, accountability for inspectorate de-
cisions, consultative arrangements, types and legal status of standards, OHS management and risk 
management requirements. More information is online at: http://www.worksafe.nt.gov.au/ 
 
Queensland - The Risk Management Advisory Standard Code of Practice 2007 has been remade, 
replacing the 2000 edition. It defines the five step risk management process under the Queensland 
Workplace Health and Safety Act 1995. A new Tunnelling Code of Practice 2007 has also been 
made. This code gives practical advice about ways to manage exposure to risks associated with 
tunnelling work. Both codes are online at: http://www.deir.qld.gov.au/ 
 
Victoria – The Minister for WorkCover gave notice that the Occupational Health and Safety Regula-
tions 2007 and the Equipment (Public Safety) Regulations 2007 would be made. The Victoria Gov-
ernment Gazette of 13 June 2007 outlines the objectives and key provisions of these regulations. 
This is online at: http://www.gazette.vic.gov.au The regulations in the Victorian Statute Book online 
at: www.dms.dpc.vic.gov.au  
 
Western Australia - The Commission for Occupational Safety and Health is seeking public com-
ment on a Draft Code of Practice for Safe Design of Buildings and Structures. The draft code of 
practice is intended to assist those involved in designing buildings or other structures to meet the 
requirements of the OSH Act and the Occupational Safety and Health Regulations 1996. The draft 
code is available for public comment until 23 July 2007 and is online at: http://
www.worksafe.wa.gov.au 
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Key research and reports  
Standards development – regulatory impact assessment 
 J Jaffe and R Stavins, ‘On the value of formal assessment of uncertainty in regulatory analy-
sis’ (2007) Regulation and Governance 1 (2), pp 154–171. This article discusses the US Office of 
Management and Budget’s requirement for the formal quantitative assessment of uncertainty in 
Regulatory Impact Analyses (RIAs) of proposed regulations. The authors describe how these assess-
ments of uncertainty can be conducted, the challenges and limitations of such analyses in the context 
of RIAs, and how this may affect the evaluation of regulations. The article is online at: http://
www.blackwell-synergy.com/loi/rego/ 
 
Enforcement and compliance 
 P May, ‘Regulatory regimes and accountability’ (2007) Regulation and Governance 1 (1), pp 
8–26. This article discusses research into accountability issues with forms of regulation that shift the 
emphasis from prescribing actions to regulating systems or regulating for results. Shortfalls at various 
levels of accountability are identified from experiences with several different regulatory regimes. 
These experiences illustrate how accountability shortfalls can undermine regulatory performance and 
introduce a potential for subtle forms of regulatory capture. The article is online at: http://
www.blackwell-synergy.com/loi/rego/ 
  
 B Hutter and C Jones (2007), ‘From government to governance: External influences on busi-
ness risk management’ (2007) Regulation and Governance 1 (1), pp 27–45. This article examines the 
influence of external organisations and pressures on business risk management practices, recognis-
ing that the sources of regulation and risk management are diversifying beyond the state. The article 
explores the understandings regulatory actors have of the different external pressures on business 
risk management through an empirical study in the food retail sector about the management of food 
safety and food hygiene risks. The article is online at: http://www.blackwell-synergy.com/loi/rego/ 
 
  

 R Johnstone, ‘Are occupational health and safety crimes hostage to history? 
An Australian perspective’ in A Brannigan and G Pavlich (eds) Governance and 
Regulation in Social Life, Routledge-Cavendish, UK. This chapter argues that Kit Car-
son’s groundbreaking work on OHS enforcement from the late 1960s to 1980 insight-
fully outlined a historical process in which offences in the OHS statutes, although 
clearly envisaged as criminal in the OHS statutes, have assumed an ambiguous form 
so that contraventions have, in practice, largely been tolerated, and relatively rarely 
prosecuted. Despite the historical contingency of the processes which gave rise to 
these characteristics of OHS enforcement in the 1830s and 1840s in the United King-
dom, the “ambiguity” and “conventionalisation” of OHS crime provides the paradigm 
within which OHS enforcement is debated today. The chapter shows that these his-
torical processes not only frame current debates but they throw up dilemmas to 
dampen efforts at reform of OHS enforcement institutions and practices. It argues that 
Carson’s argument that the “ambiguity” and “conventionalisation” of OHS crime were 
aspects of a legitimation process, in which the state sought to defuse potential class 
conflict over OHS so as to create a “viable” class-based society, resonates when 
other aspects of the OHS enforcement debate are examined, most notably the proc-
esses by which OHS offenders are actually prosecuted, and industrial manslaughter 
reform. OHS regulators are caught within strong historical, social and political cur-
rents, and the navigation of the issues dominating OHS enforcement debates requires 
a clear map of historical, political, social and economic forces. 

http://www.blackwell-synergy.com/loi/rego/
http://www.blackwell-synergy.com/loi/rego/
http://www.blackwell-synergy.com/loi/rego/
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 J Clough, ‘A glaring omission? Corporate liability for negligent manslaughter’ (2007) Austra-
lian Journal of Labour Law 20(1), pp 29-52. This article examines negligent manslaughter by omis-
sion as an alternative basis for corporate liability for death at work. The article argues this would 
overcome current problems establishing that the acts of senior officer are the acts of a corporation 
iself and would reflect organisational fault. 
 
 E Tompa, S Trevithick and C McLeod, ‘Systematic review of the prevention incentives of in-
surance and regulatory mechanisms for occupational health and safety’ (2007) Scandinavian Jour-
nal of Work, Environment and Health 33(2): 85-95. This article presents the findings of a systematic 
review of the strength of evidence of experience rating of workers’ compensation insurance and the 
enforcement of OHS regulation in creating incentives to address OHS. It finds there is moderate 
evidence that experience rating reduces injuries, and strong evidence that actual citations and pen-
alties reduce injuries through specific deterrence. However, it finds that the evidence for general 
and specific deterrence through inspection without citation is limited to mixed, as is the evidence for 
general deterrence through citations and penalties.  
 
OHS duties of directors and senior managers 
 D Bergman, C Davis and B Risby, International comparison of health and safety responsibili-
ties of company directors, Health and Safety Executive Research Report RR 535, HMSO, Norwich, 
2007. This report looks at the law in nine countries (Germany, France, Italy, Sweden, Japan, Can-
ada (four jurisdictions), Australia (two jurisdictions), The Netherlands and the USA) with regard to 
OHS duties of boardroom directors (and other senior managers). The report is online at http://
www.hse.gov.uk 
 
Supply chains 
 P James, R Johnstone, M Quinlan and D Walters, ‘Regulating supply chains to improve 
health and safety’ (2007) Industrial Law Journal 36(2), pp 163-187. This article examines the health 
and safety implications of the fragmentation of production and service delivery, and examines the 
potential for existing law to incorporate statutory provisions for the regulation of supply chains. It ar-
gues that recent international developments show this is feasible. 
 
 P Hasle, ‘Outsourcing and employer responsibility: A case study of occupational health and 
safety in the Danish public transport sector’ (2007) Relations Industrielles 62(1), pp 96-117. This 
article reports on research examining how outsourcing changes employer responsibility for OHS in 
the service industry, using the example of public transport. The implications for OHS and worker 
participation under outsourcing are discussed.  
 
Occupational cancer 
 M Mengeot, Occupational cancer. The cinderella disease, European Trade Union Institute, 
Brussels, 2007. This publication discusses the main challenges of combatting occupational cancers. 
More information is online at: http://hesa.etui-rehs.org/uk/publications/pub40.htm 
 
Occupational stress 
 L Gaskell, N Hickling and P Stephens, The suitability of HSE’s risk assessment process and 
management standards for use in SMEs, Health and Safety Executive Research Report RR 537, 
HMSO, Norwich, 2007. This report discusses a trial to adapt and apply the HSE’s 5-Step Risk As-
sessment Process and supporting information for tackling high levels of work-related stress for 
small or medium enterprises (SMEs). The modified approach, originally developed for large organi-
sations, was applied in ten SMEs over at least seven months. The method was found useful for con-
ducting a structured risk assessment and identifying improvements that reduce stress. The report is 
online at: http://www.hse.gov.uk 
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 J Yarker et al, Management competencies for preventing and reducing stress at work, Health 
and Safety Executive Research Report RR 553, HMSO, Norwich, 2007. This report presents the find-
ings of the first phase of a research project which aimed to identify management behaviours associ-
ated with the effective management of stress at work and to build a management competency frame-
work for preventing and reducing stress at work. The project involved 216 employees, 166 line man-
agers and 54 HR practitioners working in education, finance, local government, central government 
and healthcare. The report is online at: http://www.hse.gov.uk 
  
Work at heights 
 S Wearing et al, First evaluation of the impact of the work at height regulations. First evalua-
tion of the removal of the 'two metre rule’, Health and Safety Executive Research Report RR 521, 
HMSO, Norwich, 2007. This report presents the findings of a two stage review conducted immediately 
prior to the introduction in the UK of the Work at Height (WAH) Regulations in April 2005, and one 
year after their introduction. The report discusses the overall impact of the regulations as well as the 
removal, by these regulations, of the two metre rule for construction work. The report is online at: 
http://www.hse.gov.uk 
  
Construction 
 Bomel Ltd, Construction (Design and Management) Regulations 2007, Health and Safety Ex-
ecutive Research Report RR 555, HMSO, Norwich, 2007. This report provides baseline information 
for the future evaluation of the cost and effectiveness of revisions to the Construction (Design and 
Management) Regulations 1994 (CDM) which took effect in April 2007. The report is online at: http://
www.hse.gov.uk 
 
Drug and alcohol use and work 
 Smith, D, Work-related alcohol and drug use – a fitness for work issue, Australian Safety and 
Compensation Council, Canberra, 2007. This report reviews case law and literature relating to alcohol 
and drug use, and discusses the implications for workplace policies and programs. The report is 
online at: http://www.ascc.gov.au 
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Key research and reports ( c o n t i n u e d )  

Other developments 
 
Safe Design – the US National Institute for Occupational Safety and Health (NIOSH) 
is leading a national initiative called Prevention through Design (PtD) to promote the 
concept of addressing OHS in the design process to prevent or minimize the work-
related hazards and risks associated with the construction, manufacture, use, mainte-
nance, and disposal of facilities, materials, and equipment. The NIOSH initiative will 
involve industry sector initiatives research, education, practice, and policy.  A work-
shop will be held from July 9-11, 2007, in Washington, D.C., to launch the national. 
More information is online at: http://www.cdc.gov/niosh/topics/ptd/ 

http://www.hse.gov.uk
http://www.hse.gov.uk
http://www.hse.gov.uk
http://www.ascc.gov.au
http://www.cdc.gov/niosh/topics/ptd/
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Reilly v Devcon Australia Pty Ltd [2007] WASC 106 
Devcon (the employer) engaged an independent contractor, Kefo Steel Erection Pty Ltd to pro-

vide labour for the supervision and erection of all structural steel and concrete tilt panels. During the 
contract, the independent contractor’s director was killed. Devcon was prosecuted under section 19 of 
the Occupational Safety, Health and Welfare Act 1984 (WA), the relevant provisions of which are as 
follows: 
 

(1)  An employer shall, so far as is practicable, provide and maintain a working environment in which his em-
ployees are not exposed to hazards …  
(4)  For the purposes of this section, where, in the course of a trade or business carried on by him, a person 
(in this section called ‘the principal’) engages another person (in this section called ‘the contractor’) to 
carry out work for the principal —   

(a) the principal is deemed, in relation to matters over which he has control or, but for an agreement be-
tween him and the contractor to the contrary, would have had control, to be the employer of —   
(i)  the contractor; and  

(ii) any person employed or engaged by the contractor to carry out or to assist in carrying out the work;  
and  

(b) the persons mentioned in paragraph (a)(i) and (ii) are deemed, in relation to those matters, to be em-
ployees of the principal.  

 
The Magistrate dismissed the charge on the basis that Devcon could not be deemed under sub-

section 19(4) to be the employer of the employees (including the deceased) of the independent con-
tractor, because the independent contractor had the expertise to erect the structural steel, and 
Devcon did not, which, according to the Magistrate, meant that Devcon had no control over the work 
in question. The prosecutor appealed against this reasoning and conclusion of the Magistrate. 

 
In the Supreme Court of Western Australia, Murray J adopted the approach in MacCarron v 

Coles Supermarkets Australia Pty Ltd (2001) 23 WAR 355, and dismissed the appeal. Murray J rea-
soned that when sub-section 19(4) refers to ‘matters over which’ the principal (Devcon) has control, 
the court must look at matters related to the hazard. The relevant question was whether Devcon had 
‘control over the manner in which the work was to be performed.’ Murray J also noted (at para 32) 
that ‘to have control is not at all the same thing as to exercise control. It is the capacity to control with 
which we are concerned.’ Murray J argued that (paras 33-35): 

 
33   The defendant will have control in relation to the relevant hazard, firstly, if he has by reason of the 

contractual relationship or otherwise, a legal right of control in the sense that he has a right to give 
directions which must be obeyed. There is no suggestion that that was the case here. Indeed, the 
contract in the form of the purchase order reserved the right of control in the form of ‘supervision’ to 
Kefo. That was part of what they were hired to do. But I agree with Byrne J [in Stratton v Van Driel 
Ltd (1998) 87 IR 151]. To find that Kefo had a legal right to control the manner of performance of the 
work in relation to the hazard which would be created by the failure to provide adequate lateral re-
straint in the course of fixing the roofing steel rafters would not prevent the conclusion, if the evi-
dence supported it, that the defendant also had control. In this context I agree that control may be 
joint or several. 

 
34 Absent a legal capacity to control, the Court will be concerned with control in the sense of a capacity 

to exercise control by giving directions which would be obeyed. The fact of control will be found 
where a means of control could in fact be employed which would be effective in the sense that a di-
rection given, for example, would be obeyed. Control within the meaning of the Act would not be 
found, in my opinion, if the proper conclusion from the evidence was that the person or entity whose 
activities were to be controlled, if given a direction concerned to eliminate or control a relevant haz-
ard, would and could simply decline to follow it. 
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35   If control in this sense is to be found then, in my opinion, it will be a different question whether the 
control might or might not in fact have been exercised, and in respect of that question the relative 
expertise of the deemed employer and the deemed employee will be relevant. But that is a question 
concerned with whether or not there has been a contravention of s 19(1); whether or not there has 
been a breach of the duty imposed on the deemed employer; whether the deemed employer has 
done what was ‘practicable’ … 

 
 Murray J found no evidence that either a registered builder employed by Devcon or its site 
supervisor could instruct independent contractors about the manner in which to perform their work. 
He further noted that employees of Kefo described its director as the supervisor in charge and that 
the director of Kefo gave instructions as to how the work was to be performed, so that if Kefo’s em-
ployees had been given instructions by Devcon, they would have looked to the director of Kefo for 
confirmation before following the instructions. 
 
 Murray J concluded that while the Magistrate was correct in finding Devcon could not be con-
sidered the employer of Kefo's workers, the Magistrate was wrong to base his conclusion on 
Devcon's lack of expertise. 

 
WorkCover Authority of NSW (Inspector Peter Chamberlain) v Tweed Byron Scaffolding 

Services Pty Ltd; WorkCover Authority of NSW (Inspector Peter Chamberlain) v Scott Walker 
[2007] NSWIRComm 59 

 In this case the employer was charged, amongst other things, with an offence against section 
13 of the Occupational Health and Safety Act 2000 (NSW) for failing to consult employees as re-
quired by that section. The employer entered a guilty plea to this charge and was convicted and fined 
$12,000 for this contravention. WorkCover provided evidence that employees were not consulted in 
relation to identified risks; that the company had no consultation strategies; and that the injured 
worker was not made aware of the control measures to be implemented to eliminate or control identi-
fied risks. At para [27] Marks J stated that: 

 
The consultation must be undertaken in a manner that will allow employees to contribute to the making 
of decisions by employers that affect the health, safety and welfare at work of the employees. Accord-
ingly, ‘consult’ bears its ordinary English meaning in the sense of involving the seeking of information, 
advice and feedback from employees about matters which were the subject of a decision making proc-
ess by an employer affecting the matters described. This is something much more than the mere dis-
semination of information. 

 
Marks J also observed at para [30] that section 15 of the Act, which sets out when consultation 

is required, ‘would appear to compel a consultation process on each occasion when the employer’s 
operations impact upon or create any change in occupational health and safety matters that is a fail-
ure at any one or more stages will involve a breach.’ At para [37] Marks J observed that ‘Presumably, 
[the injured worker] being a casual employee was required to be the subject of consultation on each 
occasion on which he commenced a period of casual employment, whether it be daily, weekly or at 
some other interval.’ 

 
Telstra Corporation Limited and Comcare Australia Pty Ltd [2007] AIRCFB 438 

This case was noted in Regulation at Work (2007) 6(1) at pages 11-12. The Full Bench of the 
Industrial Relations Commission has now upheld the decision of Lawler VP (see Regulation at Work 
(2007) 6(1) at pages 11-12) and affirmed the improvement notice. The Full Bench said it was clear 
that the exchange was controlled by Telstra, but the issue was whether the relevant area was under 
the control of the contractor for maintenance purposes, and this required the term ‘controlled’ in sec-
tion 14 of the Occupational Health and Safety (Commonwealth Employment) Act 1991 (see Regula-
tion at Work (2007) 6(1) at page 11.  
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The Full Bench found that the factors indicating Telstra had ultimate control of the premises 
included the fact that no provision of the contract between Telstra and the joint venture prevented 
Telstra employees from entering any part of the exchange; Telstra retained the right to audit the 
contractor’s OHS procedures and to require alterations of its OHS plans, and that Telstra required 
the contractor to notify it within 24 hours of becoming aware of an OHS incident. The Full Bench 
stated that ‘Unless the employer has unambiguously relinquished control of the premises to the con-
tractor, the exclusion does not operate and the case falls inside the boundary.’ It concluded that the 
contractor was not in control of the plant on the day of the incident and the exclusion in s14 did not 
operate.  

 
St Hilliers Contracting Pty Ltd v WorkCover Authority of NSW [2007] NSWIRComm 39 (20 
April 2007) 

In this case the Full Bench of the New South Wales Industrial Court outlined in detail an ap-
proach to considering what is ‘reasonably practicable’ under section 28 of the Occupational Health 
and Safety Act 2000 (NSW). The defendant appealed against convictions for two breaches of its 
general duty under section 8(2) the Occupational Health and Safety Act 2000 (NSW) on the basis 
that the section 28 defences under the Act were not properly considered by the Industrial Magistrate 
at the original trial. 

 
A contractor engaged by the defendant drove a concrete mixer into a driveway on a con-

struction site (which was usually blocked off by a gate, but had been cut open by unknown per-
sons), and collided with a concrete portal. The collision caused a barrier to fall, and to crush part of 
the truck, injuring the driver.  

 
The Full Bench held that the Magistrate had correctly found the defendant guilty of a section 

8(2) offence of failing to maintain the closure of the entrance to the site; and a section 8(2) offence 
of failing to inform the contractor not to use the entrance. The Full Bench also held that the fact that 
occurrences outside the company's system contributed to the incident did not preclude a finding that 
the company's proven failures caused the risk of uncontrolled access to the site. 

 
Nevertheless, the Full Bench agreed with the defendant that the Magistrate did not properly 

consider the defendant’s submissions in relation to the availability of defences under section 28 of 
the Act. Section 28 provides that: 

 
It is a defence to any proceedings against a person for an offence against a provision of this Act or the 
regulations if the person proves that:  
(a)  it was not reasonably practicable for the person to comply with the provision, or  
(b)  the commission of the offence was due to causes over which the person had no control and against 
the happening of which it was impracticable for the person to make provision.  

 
According to the Full Bench the key principles in a section 28(a) defence concerned the na-

ture, likelihood and gravity of the risk to health and safety, balanced against the costs, difficulty and 
trouble necessary to avert the risk. The Full Bench considered that it was not reasonably foresee-
able that the gate would be cut open; that the gate would then be left open; and that a truck driver 
would then fail to observe a massive concrete structure and drive his vehicle into it. It was also not 
reasonably practicable to take additional measures to guard against someone unlawfully gaining 
access to the gate - the cost of a full-time employee would be unreasonable and additional warning 
signs or barriers would most likely be ineffective against someone determined to cut the padlock. It 
was, however, reasonably practicable for the defendant to have done more to inform the driver not 
to use the particular gate. 

 
The Full Bench agreed that the defence in section 28(b) was concerned with impracticability 

not qualified by reasonableness, and noted that ‘the task is then to consider the causes of that com-
mission of the offence and assess whether the person against whom charges have been brought 



 

Volume 6, Issue  2 
  June 2007 

P A G E  1 1  R E G U L A T I O N  A T  W O R K  

 
 

had control over them. Put simply, if the person did, then the defence fails at that point.’ The defence 
was less concerned with the cost of additional measures to avoid a risk and more on whether, in the 
circumstances, it was feasible that further action could have been taken. Nevertheless, the defendant 
had not made out a defence under section 28(b). 

 
Dinko Tuna Farmers Pty Ltd v Markos [2007] SASC 166 

In an appeal against a decision noted in Regulation at Work (2007) 6(1) at page 12, a Full 
Bench of the Supreme Court of South Australia upheld the conviction and fine imposed by the Full 
bench of the South Australian Industrial Court. The Full Bench of the Supreme Court accepted that the 
risk to OHS (a crew member falling overboard) was very small, but nevertheless held that the risk was 
not ‘far-fetched and fanciful,’ and was still foreseeable, and that preventative steps should have been 
taken. The risk could have been reduced by having a system that required and enforced the wearing of 
flotation devices while the vessel was underway.  

 
Robb v Salamia (M&I) Limited [2006] UKHL 56 

This is an interesting House of Lords breach of statutory duty decision interpreting the UK Pro-
vision and Use of Work Equipment Regulations 1998. Regulation 4(1) required ‘work equipment’ to be 
‘suitable’, and regulation 4(4) specified that this meant ‘suitable in any respect which it is reasonably 
foreseeable will affect the health or safety of any person’. Regulation 20 required work equipment to be 
‘stabilised by clamping or otherwise where necessary for the purposes of health and safety’. The 
House of Lords found that it was ‘foreseeable’ that where it was possible to remove and replace a lad-
der on the end of a top bunk bed on an oil rig, someone might carelessly replace it after moving it. The 
issue was not whether the specific circumstances were foreseeable, nor whether there was any evi-
dence whether precisely the same thing had happened on a prior occasion, but rather whether having 
this sort of ladder could foreseeably lead to an incident of this kind. The employer was also required to 
take account of the possibility of carelessness by others. 

 
Child Employment Principles Case 2007 [2007] NSWIRComm 110 

After hearing that workers aged 15 to19 have the highest rates of injury, and were being ex-
ploited by employers in a ‘most unconscionable way’, the Full Bench of the Industrial Relations Com-
mission of New South Wales has determined principles governing the application of the no disadvan-
tage test passed under the Industrial Relations (Child Employment) Act 2006, that will apply to employ-
ees under the age of 18 years. The guidelines provide that: 

 
[T]he following provisions of State awards and industrial legislation are of such importance for ensuring 
the well-being of children who are employed, that a failure to provide any of those conditions will result in 
a net detriment to the child:  
• provisions which require payment for all work performed, including during training or probationary peri-
ods and overtime; 
• provisions which require regular payment in full, in money and without deduction, such deductions as 
for breakages, shortages, or deductions for goods or services supplied by the employer; 
• provisions which require payment at the base rate of pay and payment of wage related allowances; 
•  provisions relating to: 

1. special requirements for the employment of children, including but not limited to supervisory ar-
rangements; 
2. limitations on work late at night, early in the morning or late transportation arrangements; 
3. reasonable notice of rosters and changes of shift/working hours; 
4. entitlements to annual leave and other forms of leave; and 

5. occupational health and safety. 
 

The Full Bench said existing State laws on OHS will continue to operate on their own terms, 
and there will be no ‘double jeopardy’ as a result of the guidelines. 
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Jones v NSW Department of Education and Training [2007] NSWIRComm 99 

A school administration officer claimed that she was victimised as a result of raising concerns 
about OHS, in contravention of section 210 of the Industrial Relations Act 1996 (NSW), the relevant pro-
visions of which are as follows: 

 
210 Freedom from victimisation 
(1) An employer or industrial organisation must not victimise an employee or prospective employee be-
cause the person: 

     …..  
(j) makes a complaint about a workplace matter that the person considers is not safe or a risk to health, 
or exercises functions (as a member of a committee or otherwise) with respect to workplace consultation 
conferred under Division 2 of Part 2 of the Occupational Health and Safety Act 2000 … 

(2)  In any proceedings under section 213 to enforce the provisions of this section, it is presumed that an 
employee or prospective employee who suffers any detriment as a result of action by the employer or in-
dustrial organisation was victimised because of a matter referred to in subsection (1) that is alleged by the 
applicant to be the cause of the detrimental action. That presumption is rebutted if the employer or indus-
trial organisation satisfies the Commission that the alleged matter was not a substantial and operative 
cause of the detrimental action. 

 
The employee had been employed at a public high school in Taree, and raised concerns about 

being required to supervise students in the library. She argued that she had been concerned and at 
times intimidated by student behaviour, and that fighting, improper behaviour and the misuse of com-
puters were frequent and regular occurrences. She alleged that she was not trained to supervise stu-
dents on her own, and claimed that after she refused to do so, she was victimised and transferred to a 
front office position against her wishes.  

 
Harrison DP found that the employee had not been victimised under section 210, because her 

internal transfer was made on the basis of reasonable administrative action. He accepted the school’s 
argument that staff resources had been reallocated, after consultation, because of a fall in student num-
bers, and that this process had commenced before the worker had made any complaints about OHS. 
Harrison DP found the request for the worker to take up a position in the school's front office was a 
‘lawful and reasonable instruction by the Department’, based on the needs of the school, and unrelated 
to any previous complaints about OHS. It did not involve any loss of salary or entitlement, and in fact, 
offered her a path of career advancement. 

 
Comcare v Commonwealth of Australia [2007] FCA 662 

A trooper died from heat stress after the Australian Defence Force conducted field training in hot, 
unsafe conditions in the Northern Territory. The Commonwealth of Australia, as the deemed employer of 
the trooper, was prosecuted for contravening section 16 of the Occupational Health and Safety 
(Commonwealth Employment) Act 1991, which requires an employer to "take all reasonably practicable 
steps to protect the health and safety at work" of its employees. The Commonwealth admitted that it had 
contravened the Act. The Federal Court made a declaration of contravention and fined the Common-
wealth $198,000 (out of a maximum of $250,000). 

 
Cahill v State of New South Wales (Department of Education and Training and Department of Ju-
venile Justice) [2007] NSWIRComm 105 

An occupational psychologist was consulted by the Public Service Association, which subse-
quently conducted a prosecution under the Occupational Health and Safety Act 2000 (NSW) against the 
New South Wales Departments of Education and Training, and Juvenile Justice (the defendants). The 
occupational psychologist assisted in the formulation of the charges against the defendants. The occu-
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pational psychologist subsequently gave evidence against the defendants when the prosecution 
was conducted. The defendants objected to the occupational psychologist’s evidence, on the basis 
that the occupational psychologist did not have the degree of impartiality required to be an expert. 
She subsequently left the school. 

 
The New South Wales Industrial Court (Schmidt J) rejected the argument. Schmidt J re-

ferred to Evans Deakin Pty Ltd v Sebel Furniture Ltd [2003] FCA 171, where the court found that 
‘there is no ethical reason’ to prevent such an expert from providing assistance, provided that ‘the 
person and the legal advisors understand and recognise the difference between the two tasks and 
keep them separate’. Schmidt J admitted the reports as evidence, concluding that the expert occu-
pational psychologist had no relationship with either party, and that, despite the occupational psy-
chologist’s strong views on OHS, the Court would not be misled by her opinions and would not mis-
use the reports. 

 
Paul Bradley Waltham and Cairns Synergy Electrical Pty Ltd (Queensland Industrial Court, 
C/2006/52, 24 May 2007) 

An industrial magistrate reduced the penalty imposed upon an employer on the basis that 
the injured worker had been blameworthy in that the worker had not shown common sense and his 
actions had contributed to the injury. On appeal, President Hall, in the Queensland Industrial Court, 
held that the Magistrate followed the wrong principle. President Hall stated that the obligation im-
posed on the employer was to ensure that its ‘workers are to be protected’ and free from injury or 
the risk of injury regardless of their skill, experience, level or care or fitness, and that ‘The obligation 
is not discharged by engaging experienced staff and trusting them to care for themselves.’ In a case 
such as this, where there was a connection between the injury and the employer's obligation, the 
worker's blameworthiness should not have been considered in determining the penalty for the con-
travention of the general duty in section 28(1) of the Workplace Health and Safety Act 1995 (Qld). 

 
T & M Industries Pty Ltd v Inspector James [2007] NSWIRComm 85 

In dismissing an employer’s appeal against a fine, a Full Bench of the New South Wales In-
dustrial Court held that sentencing once an offence had been proved under the Occupational Health 
and Safety Act 2000 (NSW) was discretionary and not capable of mathematical precision or ap-
proximation. The defendant company had ‘failed to recognise the true nature of the sentencing proc-
ess’, and that there was no ‘magic number’ for any particular crime when a discretionary sentence 
was to be imposed. 

 
 
 

Stocktaking Six Years of the National Research  
Centre for OHS Regulation 

 
The Centre’s quarterly newsletter, Regulation at Work, has been produced by Liz Bluff (since 

2003) with case summaries by Richard Johnstone.  The newsletter reaches a distribution of some 
2,500 subscribers, including staff of OHS regulators, researchers and OHS professionals, monitor-
ing developments in OHS regulation, international research and case law. The Centre’s working pa-
per series presents research across a wide range of topics in OHS regulation (much of which is also 
published in peer reviewed journals or books). This includes: 

•   Liz Bluff’s work on standards development, safe design, systematic OHS management, 
risk management, OHS support, and “reasonably practicable” and infringement notices 
(with Richard Johnstone); 

•   Neil Gunningham’s work on standards development, mining safety regulation, farm safety 
regulation (machinery and chemicals), motivating management and rail safety regulation; 
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•   Pat Healy’s work on regulating farm chemical safety 

•   Andrew Hopkins work on the Gretley prosecution, corporate responsibility, safety culture 
and mindfulness, high reliability organisations, safe behaviour programs, safety case 
regulation, quantitative risk assessment and compliance auditing; and  

•   Richard Johnstone’s work on OHS legislation and enforcement generally, and the par-
ticular areas of process-based regulation, corporate manslaughter, regulating supply 
chains, new forms of employment and organisational arrangements, franchising and 
workplace arrangements. 

 
The Centre’s work has also been strengthened by contributions to the working paper series 

from members of the OHS Regulation Research Consortium including work on workers’ compen-
sation, economic incentives and rehabilitation (by Alan Clayton); personal and corporate liability 
(by Neil Foster); regulatory character, globalisation and OHS regulation, and safety and security 
(by Fiona Haines); high hazard organisations (by Jan Hayes); safety case regimes (by Kathryn 
Heiler); intervention research (by Tony La Montagne); and precarious employment, agency work-
ers, supply chains and workplace arrangements (by Michael Quinlan). 

 
In 2004, a number of streams of work in OHS regulation in Australia and Europe were 

brought together in OHS Regulation for a Changing World of Work, edited by Liz Bluff, Neil Gun-
ningham and Richard Johnstone (published by Federation Press) and including contributions from 
overseas’ researchers Kaj Frick, Per Langå Jensen, Felicity Lamm and David Walters. Other 
books by Centre researchers are Neil Gunningham’s Mine Safety; Law, Regulation and Policy  
(Federation Press, 2007); Richard Johnstone’s Occupational Health and Safety, Courts and Crime: 
The Legal Construction of Occupational Health and Safety Offences in Victoria (Federation Press, 
2003), Occupational Health and Safety Law and Policy: Text and Materials (2nd edition, LBC Infor-
mation Services, 2004), and Regulation, Enforcement and Compliance (with Rick Sarre, Australian 
Institute of Criminology, 2004); and Andrew Hopkins’ Safety, Culture and Risk (CCH Australia, 
2005) and The Gretley Story (CCH Australia, 2007). 

 
Centre staff have also contributed to numerous reviews or inquiries relating to OHS legisla-

tion, both nationally and in state and territory jurisdictions, and Centre publications have been 
widely referenced in these reviews. 

 
The Centre’s work would not have been possible without a series of research assistants who 

have contributed over the six years of operation. They are Jacqueline Sanderson, Alexa Ridgway, 
Michelle Burgis, Niamh Liam-McGuire, Sharon Burnell, Chris Govey, Paul Li and Steve Michelson.  

Also to be acknowledged are the members of the OHS Regulation Research Consortium 
who have helped to showcase OHS regulation research at the annual Colloquiums. Their contribu-
tions are online at: http://ohs.anu.edu.au/projects/events.php#past. 

 
The collected work of the Centre and Consortium members will continue to be accessible at 

the website http://www.ohs.anu.edu.au. 
 
 
 

 
 
 

 
 

http://ohs.anu.edu.au/projects/events.php#past
http://www.ohs.anu.edu.au
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Historically, the mining industry has had an exceptionally high incidence of work related injury 
and disease, and disasters with multiple fatalities. It also faces OHS challenges exceeding those of most 
other industry sectors. Over the last decade statistics show a substantial improvement in the mining in-
dustry’s OHS performance but a plateau has been reached and still more needs to be done. 

 
In terms of legislative reform, the mining industry, led by Queensland and followed by New South 

Wales, has come a long way. From being decades behind mainstream OHS legislation, mining sector 
legislation has shifted to a point where, in some respects at least, it is substantially ahead. Indeed, the 
Queensland and New South Wales legislation satisfies a substantial number of the desirable character-
istics of OHS legislative framework set out in the National Mine Safety Framework Implementation Plan. 

 
However, this is not to imply that no further improvements are necessary. The first and most ob-

vious limitation of the current approach is that the journey away from the prescriptive regulation of past 
generations, towards an increasing use of general duties, performance standards, and process and sys-
tems based regulation, is far from complete. Some contemporary provisions, rather than replacing pre-
scription, have been superimposed on a set of regulations which, even in their new form, are still largely 
prescriptive. What is needed is not the total removal of prescriptive regulation, but rather a better bal-
ance between different types of regulatory standards, for any given set of circumstances.  

 
A second concern is that mine safety regulation has not yet been fully "mainstreamed" (that is, 

integrated with the principal OHS legislation of the jurisdiction). Arguably, this is unfortunate insofar as 
the maintenance of separate mine-specific legislation serves to perpetuate the view that the industry is 
so inherently and intractably dangerous as to merit special treatment. Certainly mining confronts distinc-
tive and severe hazards, but these could be addressed by mine-specific regulations and codes without 
the need for a separate regulatory regime. This is the approach that has been taken in the UK, where a 
single statute and a single organisation apply to all OHS issues, including mining. As a corollary, there is 
no longer any separate mining inspectorate in the UK, but simply a mining division within the Health and 
Safety Executive. This has the further advantage of minimising the risk of regulatory capture. Yet no 
State has fully achieved such mainstreaming.  

 
Third, no jurisdiction has yet been prepared to take what some have argued is the logical next 

step and introduce a safety case regime into the minerals industry. The essence of the safety case re-
gime is an obligation on the operator to demonstrate to the regulator that the operator has the capacity 
to identify the hazards, assess the risks, implement controls and to manage the controls so that they 
work in practice (that is, to "make their safety case"). In particular they must provide a detailed descrip-
tion of the facility, identify all potential major hazards, carry out a systemic assessment of the nature of 
such events and their consequences, put in place and monitor controls and embed this control system in 
a comprehensive safety management system. The regulator's job is to examine the case made for safety 
and to ask key questions: have the hazard identification and risk assessment processes been done 
properly; are the controls appropriate and, if so, can the management system result in the controls being 
effectively and consistently applied? Whether, to what extent or in what circumstances a safety case re-
gime is appropriate to the mining industry remains an open question. 

 
Fourth, notwithstanding legislative provisions empowering worker representatives, effective 

worker participation is far from common. The mining industry has a long history of industrial conflict and 
of acrimonious relations between companies and their associations on the one hand, and workers and 
their unions on the other. This history makes any co-operative approach to issues of workplace safety 
very difficult to achieve. While statutory provision for worker consultation and, where they exist, broader 
statutory rights for workers and/or their representatives to stop work or issue notices in particular circum-
stances are important, they can only ever provide a partial solution. This is particularly the case where 
trade unions are weak or non-existent — which, under federal industrial relations policy, is increasingly 
the case. Fundamentally, the lack of trust between the two sides of industry substantially constrains best 
OHS outcomes, and there is no short-term fix for such a deep seated mining industry malaise. 
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Fifth, there is the issue of enforcement and penalties. No law is likely to be effective in the 
absence of effective enforcement but here, again, the prognosis is not encouraging. In Western 
Australia, the Ritter Report in 2004/05 documented very serious failings on the part of the mines 
inspectorate. A focus on prescriptive regulations (even when general duties or systems based ap-
proaches were available), a failure to consult the relevant trade union representatives on a regular 
basis, and a failure to enforce the law with any credibility, were prominent in a long litany of fail-
ures. In Queensland, notwithstanding a report which recommended widespread change in inspec-
toral practices, the Queensland government has indicated that no additional resources will be 
made available to facilitate reform. In New South Wales, after years in which complaints had been 
made by the trade union movement about under-enforcement, the inspectorate has changed tack. 
Some prosecutions have been undertaken in the case of fatalities, not just against the companies 
concerned (or in some cases, against those who subsequently purchased the companies), but 
against individual mine managers. While one might applaud evidence that the inspectorate is now 
taking enforcement seriously, one might equally question the wisdom of a policy which, rather than 
incrementally ascending an enforcement pyramid, escalates immediately to the top, in circum-
stances where, far from involving intent or recklessness on the part of the defendant, there has, at 
most, been negligence to some degree. 

  
Sixth, legislated change may only be very partially effective in influencing the culture of an 

organisation itself, or of a particular work site. For example, a culture of risk-taking may exist at site 
level, being tolerated by levels of management and supervision. This is of considerable import — 
on some accounts up to eighty percent of accidents or incidents can be linked to “risk-taking". 
Such risk-taking does not just happen. Rather, as Pitzer, Adam and McGurkin have pointed out: 
"[e]mployees develop a perception of what is expected and 'permissible' — in the way they see 
others (peers, supervisors and mangers) behave around them. This is the 'work environment' of 
employees and it has a powerful influence on risk-taking in the organisation". Indeed, these au-
thors argue that: "at the risk of over-simplifying a very complex and dynamic process in a business, 
the development of risk-taking behaviour in an organisation is not something that 'happens at em-
ployee level'. The total system, upstream in the organisation, should be managed and affected and 
changed where necessary”. The capacity of regulation to influence one critical aspect of corporate 
culture — trust ― as the New South Wales Mine Safety Review has made clear, is crucial. 

  
Finally, there is the issue of contractor safety. An estimated one third of industry workers 

are now not mine employees but are engaged by contractors. It is also the case that the incidence 
of work related injury amongst the latter is substantially higher than among the former. Certainly 
mine safety legislation can make some impact on the practices of contractors, and existing provi-
sions not only impose specific statutory duties on contractors and their workforces but also require 
contractors to comply with the operator's mine safety management plan and system or (where con-
tractors are sufficiently large and sophisticated) to develop their own plan in a form which is consis-
tent with that of the operator. However, given the economic pressures that contractors and sub-
contractors face, and their difficulty in engaging skilled and experienced workers in the current em-
ployment market, legislation alone is unlikely to be sufficient to address one of the most serious 
contemporary OHS challenges. 

  
As will be apparent, the road to regulatory reform is long and tortuous and the current provi-

sions should be regarded as important steps along the road rather than the end of the journey. 
What other steps should be taken to reduce work related injury and disease in the mining industry, 
is the subject matter of Professor Neil Gunningham’s book Mine Safety; Law, Regulation and Pol-
icy. It recognises that in New South Wales in particular, mining companies and industry associa-
tions on the one hand, and workers and trade unions on the other, are so polarised in their views 
on many issues relating to inspection, enforcement, and in particular, prosecution, that it is difficult 
for rational policy to prevail. Yet, notwithstanding the difficulties, it argues that much could be 
achieved by abandoning the rhetoric of mutual blame and pursuing evidence-based policy and 
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regulatory reform. The question should be how best to design regulation and to use inspection, en-
forcement and prosecution as tools to advance towards the mutually agreed stretch target of zero 
harm?  

 
Based on extensive interviews with stakeholders in the Australian mining industry, and on the 

international and Australian literature on regulatory design, inspection, enforcement and prosecution, 
Neil Gunningham argues that: (i) although current mine safety legislation is relatively advanced, it still 
falls short of best practice in some respects; (ii) current inspectoral, enforcement and prosecution poli-
cies, at least in some jurisdictions, are capable of substantial improvement, and (iii) a number of alter-
native strategies are available which, if implemented in the Australian mining industry, could consid-
erably reduce its present toll of work-related injury, disease and death.  

 
Neil Gunningham’s book Mine Safety: Law, Regulation, Policy is published by Federation 

Press, June 2007. More information is online at: 
http://www.federationpress.com.au/bookstore/book.asp?isbn=9781862875661 
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