
 This is the ninth edition of the Centre’s Newsletter which is produced as part 
of its mission to monitor and report on developments in OHS regulation. This edition 
includes the regular updates on OHS regulatory developments, important new re-
search and reports, and significant recent cases. The feature article in this edition 
‘Reasonably Practicable’ and Risk Management – Complementary or Diverging 
Concepts is an overview of a new Centre working paper which examines the rela-
tionship between the concept of ‘reasonably practicable’, which qualifies the general 
duties and some other provisions under the Australian OHS statutes and regula-
tions, and the risk management principles incorporated in the OHS regulations and 
some approved codes of practice (advisory standards in Queensland). The nature of 
this relationship is an important question for employers and other duty holders, OHS 
regulators and OHS professionals, and unions representing workers’ interests in 
OHS.

We welcome readers’ suggestions on articles, books and reports that might be in-
cluded in forthcoming newsletters. If you have any suggestions, please email us at 
nrcohsr@anu.edu.au.

Centre publications 

The book OHS Regulation for a Changing World of Work, edited by Centre staff 
and with contributions from overseas’ researchers in OHS regulation was published re-
cently by Federation Press. The book explores the implications for OHS regulation of the 
changing nature of work and its organisation, new approaches to OHS standards setting, 
strategies to develop organisations to manage OHS, workplace arrangements for worker 
participation in OHS, regulating OHS in small business, and the implications for OHS 
regulation of flexible work and organisational arrangements. The book also proposes 
some new approaches to OHS enforcement based on a strategy of responsive enforce-
ment. More information about the book, as well as orders, can be obtained at: 
http://www.federationpress.com.au/bookstore/book.asp?isbn=1862875057.

Regulation at work 

News from the Centre 

Volume 3, Issue  3 
  September 2004 

NATIONAL RESEARCH CENTRE FOR  

OCCUPATIONAL HEALTH AND SAFETY REGULATION 

Regulat
ion at w

ork

RegNet
Conference

6– 8 Dec 2004 

Details on page 2 

News from the Centre 1

International News 2

 Developments in regulation 3

Other developments  5

Consortium Members Profile 6

Key Research & Reports 6

Key Cases 11  

Feature Article  14 

Inside this issue: 

http://www.federationpress.com.au/bookstore/book.asp?isbn=1862875057


Also new from the Centre are four working papers, online at http://www.ohs.anu.edu.au/publications/
index.html#working:

The Relationship Between Reasonably Practicable and Risk Management Regulation by Liz Bluff and Rich-
ard Johnstone. 

A Responsive Approach to Enforcing Safe Design by Liz Bluff. 

Cotton, Health and Environment: A Case Study of Self-Regulation by Neil Gunningham. 

Motivating Management: Corporate Compliance With Safety, Health and Environmental Regulation by Neil 
Gunningham, Robert Kagan and Dorothy Thornton.  

Further information about the Centre and this newsletter 

You can find further information about the Centre at http://www.ohs.anu.edu.au/. If you are not a sub-
scriber to this newsletter, you can subscribe on http://www.ohs.anu.edu.au/publications/subscribe.html.
Readers interested in the Regulatory Institutions Network, of which the Centre is part, can explore the RegNet 

website at http://regnet.anu.edu.au/.

International news

Europe - The European Agency for Safety and Health at Work has launched a web-feature providing general 
information about economic incentives schemes to improve OHS. These pages provide general research infor-
mation and good practice examples on incentives which make it economically attractive to promote OHS. The 
site is at: http://europe.osha.eu.int/research/rtopics/economic_incentives/Economic_general.stm

UK – The parliamentary Work and Pensions Select Committee has recommended giving substantial new re-
sources to the Health and Safety Commission and Health and Safety Executive in order to double the number of 
inspectors over a six year period and change prosecutions procedures. The report of the committee is online at: 
http://www.publications.parliament.uk/pa/cm200304/cmselect/cmworpen/456/45602.htm.
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RegNet Annual Conference 

The Annual Governance Network and Regulatory Institutions Network Conference will be 
held from 6-8 December 2004. The theme for this year's conference is Governance and Meta-
Regulation and the conference will examine the regulation of business, court processes, gaming, 
globalisation, health, human rights, illicit drugs, indigenous agreements, justice, pharmaceuticals, 
policing, security, taxation, welfare and workplace health and safety. To access all the information 
about the conference program, speakers and the registration form, please visit the website: 

http://regnet.anu.edu.au/events/GovNet_RegNet_Conf/announcement.htm

http://www.ohs.anu.edu.au/publications/
http://www.ohs.anu.edu.au/
http://www.ohs.anu.edu.au/publications/subscribe.html
http://regnet.anu.edu.au/
http://regnet.anu.edu.au/events/GovNet_RegNet_Conf/announcement.htm
http://europe.osha.eu.int/research/rtopics/economic_incentives/Economic_general.stm
http://www.publications.parliament.uk/pa/cm200304/cmselect/cmworpen/456/45602.htm


UK - The Health and Safety Commission has published a consultative document on Proposals for New Safety 
Regulations for Railways and Other Guided Transport Systems which recommends a move to the European 
approach in the Railway Safety Directive. The proposed changes would be introduced through the Railways 
and Other Guided Transport Systems (Safety) Regulations, and an Approved Code of Practice on the Manage-
ment of Risks from Fatigue. The regulations would deal with safety cases, staff competence, fitness and fatigue, 
and approval of railway works, plant and equipment. The consultative document is online at 
http://www.hse.gov.uk.

Also in the UK – The HSE has published a draft Offshore Health and Safety Strategy aimed at reducing the 
rate of incidents in the offshore oil and gas industry. The strategy is online at http://www.hse.gov.uk.

Also in Commonwealth employment - a new code of practice for the control of work-related exposure to 
hepatitis and HIV viruses came into effect on 25 August 2004. The code is based on the National Code of Prac-
tice for the Control of Work-Related Exposure to Hepatitis and HIV (blood-borne) Viruses (NOHSC: 2010 (2003) 
2nd Edition). The code is online at http://www.comcare.gov.au/.

Australian Capital Territory – The Occupational Health and Safety Amendment Act 2004 will introduce a 
range of new enforcement measures and penalties from 1 January 2005. Where an OHS offence exposes a 
person to a substantial risk of serious harm, the maximum penalty is $750,000 for a corporation ($150,000 for 
an individual), imprisonment for five years, or both. For an offence where OHS legislation is recklessly or negli-
gently breached and results in serious harm to a person, the maximum penalty will be $1 million ($200,000 for 
an individual), imprisonment for seven years, or both. The new Act also introduces a range of new enforcement 
measures including voluntary compliance agreements, enforceable undertakings, court-issued injunctions, ad-
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Australia – The National Occupational Health and Safety Commission is reviewing public comment 
on a draft standard for construction work and a draft code of practice for falls prevention in construc-
tion. The draft standard addresses the responsibilities of the different parties involved in construction 
work while the draft code presents appropriate work practices for preventing falls from heights in-
cluding passive fall prevention devices, work positioning systems, fall injury prevention systems, 
ladders and step platforms, administrative controls and personal protective equipment. 

 Also under review are the Approved Criteria for Classifying Hazardous Substances 3rd Edi-
tion [NOHSC:1008 (2003)]. More information on national standards development is online at 
http://www.nohsc.gov.au.

Australia - The Occupational Health and Safety (Commonwealth Employment) Amendment 
(Employee Involvement and Compliance) Act 2004 was passed by Federal Parliament and provides 
for civil penalties as well as criminal penalties for more serious breaches of the Occupational Health 
and Safety (Commonwealth Employment) Act 1991, where there has been a death or serious bodily 
harm. Criminal penalties are retained for offences which are more appropriately dealt with in the 
criminal justice system, such as contempt of the Safety Rehabilitation and Compensation Commis-
sion. There is a new offence where an employer breaches its duty of care and negligently or reck-
lessly exposes an employee to a substantial risk of death or serious harm. Alternative enforcement 
measures are also introduced including injunctions, both prohibitory and mandatory; remedial orders 
to enable action to remedy the effect of a breach of the Act; and enforceable undertakings which will 
give Comcare the power to accept a written undertaking relating to the fulfilment of an obligation 
under the Act. There are also substantially increased levels of penalties with an increase in the 
maximum penalty to 2,200 penalty units ($242,000) for a civil breach and 4,500 penalty units 
($495,000) for a criminal breach. Information is online at: 
http://www.comcare.gov.au/ohs/pdf/Attachment-CEO-letter-20Aug2004.pdf.

http://www.hse.gov.uk
http://www.hse.gov.uk
http://www.nohsc.gov.au
http://www.comcare.gov.au/ohs/pdf/Attachment-CEO-letter-20Aug2004.pdf
http://www.comcare.gov.au/
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verse publicity provisions enabling the courts to order persons convicted or found guilty of an offence to publish 
a statement about that offence. Inspectors’ powers to investigate OHS matters have been upgraded and repre-
sentatives of registered associations (employer and employee bodies) will be able to enter work premises 
where there are reasonable grounds to suspect that a contravention of the OHS Act has occurred, is occurring 
or is likely to occur. The Act is online at http://www.workcover.act.gov.au.

Also in the ACT – The Dangerous Substances (Asbestos) Amendment Act 2004 requires that owners and oc-
cupiers of premises identify the presence of asbestos products, its location and the type. The Act is online at 
http://www.legislation.act.gov.au.

New South Wales – In November 2003, the Minister for Commerce, John Della Bosca, appointed a panel of 
legal experts to advise on penalties and the role of the courts in OHS offences. The panel’s report recommends 
that the NSW Government introduce a specific offence relating to workplace death, under the OHS Act, and 
attracting higher fines, including the possibility of gaol. The OHS Act is preferred over the Crimes Act, as the 
latter is perceived as having trouble dealing with negligence, carelessness and sins of omission, which are com-
monly involved in workplace deaths. A second proposal is a new code of practice to set out the OHS obligations 
of company directors and managers including issuing directions about OHS, carrying out inspections, supervi-
sors' periodic reports, discussion of the implementation of OHS measures in board meetings and OHS manage-
ment systems. The proposals are to be considered by the NSW Cabinet later in the year. The report, Advice in 
Relation to Workplace Death, Occupational Health and Safety Legislation and Other Matters is online at 
http://www.workcover.nsw.gov.au.

Also in New South Wales – The NSW WorkCover Authority is seeking comment on a draft code of practice for 
electrical work in construction. The draft code covers the mounting, location and security of switchboards and 
auxiliary outlet devices; RCD protection, over-current protection, cable installation, aerial conductors and flexi-
ble cords and extensions; inspection and testing of construction wiring including tagging of electrical equipment 
and keeping records; and temporary electrical supply. 

 A second draft code of practice on the collection of domestic waste has also been released for public 
comment. The code provides guidance for employers on addressing OHS through a process of consultation 
and risk management, and provides examples of common hazards and risk control in the collection of domestic 
waste. Both draft codes are online at http://www.workcover.nsw.gov.au.

Northern Territory - The Dangerous Goods (Road and Rail Transport) Act commenced in August 2004, bring-
ing the Northern Territory legislation into line with the national model regulations. Information is available online 
at http://www.nt.gov.au/deet/worksafe.

Queensland – From September 2004, new advisory standards for formwork, scaffolding and steel construction 
replaced the 1999 versions, and a new rural plant industry code of practice also commenced, replacing the pre-
vious code. The standards and code are online at http://www.whs.qld.gov.au/.
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New South Wales - The Independent Commission Against Corruption (ICAC) found deliberate 
and widespread abuse of the system for assessing operators of heavy machinery, including 
cranes, forklifts and excavators. Corrupt assessors issued thousands of competency certificates 
for operating heavy machinery without proper assessment, which requires practical testing and 
written competency tests. ICAC recommended that seven assessors be charged for conducting 
false assessments, issuing false assessment notices and facilitating a financial advantage by false 
or misleading statements. ICAC also made further recommendations to NSW WorkCover about 
random site inspections and re-testing operator competence, gathering information about relevant 
training and certification in relation to licensed operators involved in accidents, training for asses-
sors in ethical conduct, probity checks for potential assessors and accredited trainers, and a new 
offence for issuing a false statement of training, to be created under the OHS Regulation 2001. 
The Report on Investigation Into Safety Certification and Training in the NSW Construction Indus-
try is online at http://www.icac.nsw.gov.au.

http://www.workcover.act.gov.au
http://www.legislation.act.gov.au
http://www.workcover.nsw.gov.au
http://www.workcover.nsw.gov.au
http://www.nt.gov.au/deet/worksafe
http://www.whs.qld.gov.au/
http://www.icac.nsw.gov.au
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Also in Western Australia – Provisions relating to construction cranes under the Occupational Safety and 
Health Regulations 1996 have been amended and the Commission for Occupational Safety and Health has re-
leased a draft code of practice to address common OHS hazards in call centre work. The Commission has also 
launched a new code on Fatigue Management for Commercial Drivers which provides guidance about manag-
ing fatigue in commercial driving, including the development of fatigue management plans. More information 
about these developments is online at http://www.safetyline.wa.gov.au/.

Other developments
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Developments in regulation( c o n t i n u e d )

Western Australia - The Mines Safety and Inspection Amendment Bill 2004 reflects, and 
would align mine safety legislation with proposed amendments to the state's Occupational
Safety and Health Act 1984. It clarifies responsibilities for OHS, including labour hire and sub-
contracting, introduces a new scale of penalties and new offences for breaches of general du-
ties causing serious harm or death, with the option of a gaol sentence where a person is killed 
or seriously injured as a result of gross negligence. Under the Bill, the maximum penalty for a 
first offence by a corporation would increase from $200,000 to $500,000 (or $250,000 and im-
prisonment for two years for an individual), or $625,000 for a subsequent offence ($312,500 
and two years' imprisonment for an individual. The Bill also provides for non-monetary penalties 
including enforceable undertakings. The Bill is online at: http://www.parliament.wa.gov.au/.

South Australia – A recent OHS audit of labour hire agencies and host employers by Workplace Services and SA 
WorkCover Corporation revealed inadequate instruction, training and risk assessment in relation to the labour hire 
workforce. There was confusion about responsibility for providing induction (host employer or labour hire firm), with 
the result that it is not always carried out. The report includes recommendations in relation to the conduct of risk 
assessments, provision of information to workers, monitoring OHS at the site, the role of the host employer and 
documentation of arrangements. The report of the audit is online at http://www.eric.sa.gov.au.

Tasmania – A new Code of Practice for Risk Management of Public Events is proposed. Matters addressed in the 
code include the duties of different parties, safety in animal containment and handling, safety in food provision, fire 
safety, sideshows and amusement devices and emergency planning. The draft code is online at 
http://www.wst.tas.gov.au/.

Victoria – A draft Code of Practice for Worksite Safety - Traffic Management has been issued for public comment 
by VicRoads. The draft code, to be issued under the Road Management Act 2004, provides guidance for perform-
ance of work on roads. The draft code is online at: http://www.vicroads.vic.gov.au/.

James Hardie Inquiry

 On 21 September Commissioner Jackson QC delivered to the New South Wales Gov-
ernor the Report of the Special Commission of Inquiry into the Medical Research and Compen-
sation Foundation established by the James Hardie Group. The inquiry was charged with re-
porting on the financial position of the Medical Research and Compensation Foundation (“the 
MRCF”) and whether it would be likely to meet its future asbestos related compensation liabili-
ties in the medium to long term (and related matters). Key findings are that the company mas-
sively under funded its compensation foundation providing $293 million compared to the $1.5 to 
$2.24 billion described by the Inquiry’s report as required to cover all future asbestos-related 
claims. The Inquiry found that federal laws have been broken including breaches of the Trade 
Practices Act and the Corporations Act for misleading and deceptive conduct. The full report is 
online at: http://www.cabinet.nsw.gov.au/publications.html.

http://www.eric.sa.gov.au
http://www.wst.tas.gov.au/
http://www.vicroads.vic.gov.au/
http://www.safetyline.wa.gov.au/
http://www.parliament.wa.gov.au/
http://www.cabinet.nsw.gov.au/publications.html
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 The Centre facilitates and promotes groups of collaborating researchers conducting research into as-
pects of OHS regulation. In this issue we profile consortium member Shane Stockill. 

 Shane Stockill is a Senior Project Officer with Workplace Health and Safety Queensland. He is also 
conducting doctoral research on Responsive enforcement of workplace health and safety legislation in Queen-
sland. His project analyses the way in which the Workplace Health and Safety Queensland inspectorate has 
enforced Queensland’s occupational health and safety legislation since the introduction of the new style legisla-
tion in 1989. It also examines how organisations with obligations under the Queensland legislation, and indi-
viduals within those organisations, understand and respond to the various enforcement methods invoked by the 
inspectorate. The research findings resulting from these two components will contribute towards the develop-
ment of new enforcement strategies which can be applied by OHS regulators in Queensland and in other Aus-
tralian jurisdictions. Shane’s other main area of interest is the impact of psychosocial risk factors on worker 
health and well-being. 

 Further details on members of the Consortium, are at the Centre’s website at 
http://www.ohs.anu.edu.au/consortium/index.html.

Key research & reports 
Perceptions of white collar crime 

S Green, ‘Moral ambiguity in white collar criminal law’ (2004) 18 Notre Dame Journal of Law, Ethics and 
Public Policy 501-519. This paper examines the tendency to blur the lines between what is truly criminal and 
what is not in white collar offences. The article identifies ten overlapping and interrelated factors that help ex-
plain this ambiguity. These are: the difficulty distinguishing between what is criminal and what is ‘only’ aggres-
sive behaviour; the criminalising of conduct that large segments of the public simply do not regard as worthy of 
criminalisation; the complexity of the underlying conduct involved; the difficulty of defining harm and identifying 
victims; the diffusion of responsibility among numerous responsible agents; confusion caused by the statutory 
conflation of inchoate and completed offences; the distinctive role played by mens rea; the overlap between civil 
and criminal sanctions; the fact that white collar offences are often codified apart from more traditional offences; 
less severe treatment of white collar offences by prosecutors, the courts and in sentencing; and the way in 
which white collar crime is treated by the media and academia. The paper is online at: 
http://ssrn.com/abstract=522102.

Regulatory impact 

 F Ackerman, L Heinzerling and R Massey, ‘Applying cost-benefit to past decisions: was environmental 
protection ever a good idea?’ Global Development and Environment Institute, Tufts University, Massachusetts, 
2004. This article examines the argument that cost-benefit analysis is neither anti- nor pro-regulatory, but is a 
neutral tool for evaluating public policy. Applying cost-benefit analysis to three cases of pre-existing regulation - 
the removal of lead from petrol in the 1970s and 1980s, the decision not to dam the Grand Canyon for hydro- 
electric power in the 1960s, and the strict regulation of workplace exposure to vinyl chloride in 1974 - the au-
thors conclude that cost-benefit analysis would have got the answer wrong in each case and, had it been ap-
plied, would have stood as an obstacle to these regulatory successes. Methodological problems are identified 
as the reason. The paper is available online at http://papers.ssrn.com/paper.taf?abstract_id=576161.

 O Eriksson, ‘Evaluation of interventions in the government sector in Sweden: a need for change’ (2004) 
2(1) Policy and Practice in Health and Safety 75-89. This article discusses approaches to evaluation of legisla-
tion, inspection and information strategies in the Swedish public sector. 
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Development of technical design standards 

TUTB Newsletter (2004) 24-25. This edition of the newsletter is a special issue on the safety of work 
equipment and user-oriented strategies for improving technical standards. Articles address the globalisation of 
technical standards, the roles of Swedish and German union involvement in the standardisation process, Euro-
pean directives and standards in the international context, ISO standards, the participatory design of work 
equipment, integration of end-user data in ISO and European standards development, the role of user groups in 
influencing market forces, market surveillance of work equipment standards, research into participatory design 
and future research needs in this area. The newsletter is online at: 
http://tutb.etuc.org/uk/newsletter/newsletter.asp.   

Compliance 

K Murphy, ‘The role of trust in nurturing compliance: a study of accused tax avoiders’ (2004) 28(2) Law 
and Human Behaviour 187-209. This article is concerned with the reasons why a regulatory institution's rules 
and regulations are obeyed or disobeyed. The paper discusses the findings of an empirical study that shows 
that the use of threat and legal coercion as a regulatory tool can sometimes be ineffective in gaining compli-
ance. Although the study is based on survey data collected from taxpayers accused of tax avoidance, it is of 
interest to OHS regulators for the discussion of trust as an important variable in managing non-compliance. The 
research suggests that if regulators are seen to be acting fairly, people will trust the motives of that authority, 
and will defer to their decisions voluntarily. The paper therefore argues that to shape desired behaviour and 
achieve voluntary compliance, regulators will need to move beyond motivation linked purely to deterrence and 
develop strategies directed at reducing levels of distrust between the regulator and the regulated. 

C Davis, Making companies safe: what works? Centre for Corporate Accountability, London, 2004. This 
report considers the role of legislation in achieving compliance, compared with voluntary codes of conduct, and 
discusses the techniques that OHS regulators should use to ensure compliance. The report is online at 
http://www.corporateaccountability.org.

N Gunningham, R Kagan and D Thornton, ‘Social license and environmental protection: why businesses 
go beyond compliance’ (2004) 29(2) Law and Social Inquiry 307-341. This article examines the concept of cor-
porate ‘social license’ which governs the extent to which firms meet societal expectations, whether or not those 
expectations are required by law. The paper discusses why the social license is important and the circum-
stances in which it may encourage firms to go ‘beyond compliance’. 

G Zwetsloot and A Starren, Corporate social responsibility and safety and health at work, European 
Agency for Safety and Health at Work, Luxembourg, 2004. This report examines the influence of corporate  
social responsibility upon compliance and OHS performance, with reference to eleven company case studies 
from six European countries. The report is online at http://agency.osha.eu.int.

Enforcement

R Baldwin, ‘The new punitive regulation’ (2004) 67(3) Modern Law Review 351-383. This paper dis-
cusses, from a UK perspective, a potential drift towards punitive approaches to regulation in which greater em-
phasis is placed on criminal sanctions, as indicated in government policy, legislation and some regulators' public 
stances. However, there is evidence that companies (even top ones) deal with punitive regulatory risks in a con-
fused manner and, even when they do act rationally, their actions may not lead to compliance. One response to 
the limitations of punitive approaches is to move towards greater reliance on stimulating the self-regulatory ca-
pacities of corporations. However, self-regulation has its own dangers, notably that it may lead to controls that 
lack legitimacy, prove unfair and are inefficient. This paper is available online at  
http://papers.ssrn.com/paper.taf?abstract_id=536347.

R Tait and D Walker, ‘The changing role of enforcement agencies in health and safety improvement in 
the UK’ (2004) 20(4) Journal of Occupational Health and Safety – Australia and New Zealand 371-379. This arti-
cle discusses partnership arrangements used by the Health and Safety Executive to encourage OHS improve-
ments by commercial organisations. Potential benefits and some barriers are discussed. 
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D Simon, ‘A third view of the black box: cognitive coherence in legal decision making’ (2004) 71(2) Uni-
versity of Chicago Law Review 511-587. This article discusses ‘coherence-based reasoning’, an approach 
which originates in cognitive psychology and challenges the traditional debate about whether rationalist or criti-
cal models of decision making are most applicable in legal decisions. The article reports on experimental find-
ings which demonstrate that many legal decisions in trials fit into neither of these models. Rather, coherence-
based reasoning shows that the decision-making process progresses bi-directionally with premises and facts 
determining conclusions and, in turn, being affected by those conclusions. A result of this cognitive process is a 
skewing of premises and facts towards inflated support for the chosen decision and systematic legal errors. The 
article concludes that by identifying the cognitive phenomena that lie at the root of these failings, it is possible to 
devise interventions and introduce procedures that reduce the risk of trial error.  

Risk assessment 

 S Gadd, D Keeley and H Balmforth, ‘Pitfalls in risk assessment: examples from the UK’ (2004) 42 
Safety Science 841-857. This article discusses some of the common mistakes and pitfalls of risk assessment, 
as required under UK OHS regulation. Examples are provided from a range of industry sectors.  

R Cooke and L Goossens, ‘Expert judgement elicitation for risk assessments of critical infrastructures’ 
(2004) 7(6) Journal of Risk Research 643-656. This article discusses the use of structured expert judgement as 
a means of reducing uncertainty in predicting technical and organisational system behaviour in making deci-
sions about the functioning and possible malfunctioning of high risk infrastructures such as chemical installa-
tions and nuclear power plants. 

O Salvi and D Gaston, ‘Risk assessment and risk decision-making process related to hazardous instal-
lation in France’ (2004) 7(6) Journal of Risk Research 599-608. This article describes the risk assessment ap-
proach required in France for the licensing of major hazards facilities. The article explains why the risk assess-
ment procedure is based on the quantitative evaluation of major accident scenarios, applying explicit criteria but 
uses qualitative analysis for evaluating risk reduction measures. 

Worker and union participation 

 P Fenn and S Ashby, ‘Workplace risk, establishment size and union density’ (2004) 42(3) British Jour-
nal of Industrial Relations 461-480. This article discusses research examining the relationship between reported 
occupational injury or illness, and firm size, OHS committees and union involvement. The research uses data 
from the 1998 Workplace Employee Relations Survey in the UK. A key finding is that employees in larger firms 
are less likely to be injured or to fall ill. This result is not simply due to smaller establishments being more likely 
to be found in higher risk sectors but appears to be due to smaller firms investing less in OHS and larger firms 
being more the focus of monitoring by OHS regulators. A second key finding is that workplaces that are union-
ised and/or have an OHS committee have higher reporting of occupational injury and illness. Possible reasons 
are a tendency for workers to join unions or negotiate for an OHS committee in higher risk workplaces, or the 
internal governance role played by such mechanisms in encouraging reporting because of their role in airing 
grievances and recovering workers’ compensation.  

 T Nichols, D Walters and A Tasiran, The relationship between arrangements for health and safety and 
injury rates – the evidence-based case revisited, Working Paper Series Paper 48, Cardiff University, Cardiff, 
2004. In further research applying the Workplace Employee Relations Survey, these authors replicate and re-
examine an earlier analysis of the relationship between injury rates and different types of OHS arrangements at 
establishment level, as well as firm size, presence of trade unions and some other workforce characteristics. 
The earlier study by Reilly, Paci and Holl, published in the British Journal of Industrial Relations in 1995, con-
cluded that injury rates were lower in firms with union appointed OHS committees than in those where manage-
ment ran OHS arrangements, and even lower in firms with committees but no union representation. Reilly et al’s 
study has been widely cited in support of OHS participative arrangements and the role of trade unions. How-
ever, Nichols et al’s current study was unable to replicate the findings of the earlier one and the authors con-
clude that the findings of the earlier study are unreliable. They recommend new and more extensive research to 
explore the contribution to OHS performance of different types of workplace arrangements.  

P A G E  8  R E G U L A T I O N A T W O R K

Key research & reports ( c o n t i n u e d )



P A G E  9  R E G U L A T I O N A T W O R K

 P Hasle, ‘The role of agreements between labour unions and employers in the regulation of the work 
environment’ (2004) 2(1) Policy and Practice in Health and Safety 5-23. This article discusses the growing role 
of agreements between unions and employer associations in regulating work environment issues, particular 
psychosocial factors. 

 D Walters, ‘Making things work: strategies for effective worker representation on health and safety in 
small firms in Europe’ (2004) 2(1) Policy and Practice in Health and Safety 53-73. This article discusses the role 
of worker health and safety representatives as third party intermediaries on OHS in small firms. 

Safe Design 

NOHSC, The role of design issues in work-related injuries in Australia 1997-2002, National Occupa-
tional Health and Safety Commission, Canberra, 2004. This report analyses Australian data on occupational 
fatalities and workers’ compensation, identifying the nature and extent of design issues contributing to occupa-
tional injury and death. The report is online at http://www.nohsc.gov.au.

OHS culture

 A Richter and C Koch, ‘Integration, differentiation and ambiguity in safety cultures’ (2004) 42 Safety
Science 703-722. This article discusses ethnographic research into OHS culture in the Danish manufacturing 
industry. The research indicates that typically more than one culture can be differentiated in a firm although 
these different cultures may have some features in common (integration). The article illustrates this with an ex-
ample of a firm with three distinct but overlapping cultures. The first culture was characterised by considering 
that risk was acceptable and that skilful workers were not at risk, the second considered that risks were unac-
ceptable and was proactively oriented to reducing risks, and the third also considered that risks were unaccept-
able but was reactive in addressing risks. 

Agricultural chemical safety 

 N Gunningham and P Healy, ‘Agricultural OHS policy: towards systemic reform’ (2004) 20(4) Journal of 
Occupational Health and Safety – Australia and New Zealand 311-318. This article presents a range of policy 
reforms aimed at improving OHS performance in relation to agricultural chemicals. The reforms discussed  
include: establishing a comprehensive and integrated regulatory framework to replace the current fragmented 
arrangements; providing incentives for marketing less harmful substitutes; developing more effective mecha-
nisms for field-based dissemination of information; including farming and rural community organisations in OHS 
policy making; and providing credible regulatory incentives to compliance.  

 P Healy, ‘Farm workers and pesticides: the first line of defence’ (2004) 20(4) Journal of Occupational 
Health and Safety – Australia and New Zealand 319-324. This article examines concerns about the Australian 
regulatory framework for registering pesticides following the decision to re-register the toxic organophosphate 
insecticide Mevinphos. Concerns arise, in particular, in relation to the potential for the real extent of farm worker 
exposure to hazardous pesticides to be underestimated. 

 L Fragar and B Sankaran, ‘Cholinesterase testing for rural workers: experience of a rural health surveil-
lance program in New South Wales’ (2004) 20(4) Journal of Occupational Health and Safety – Australia and 
New Zealand 325-334. This article proposes review of regulatory requirements for health surveillance in relation 
to hazardous substances, suggesting that in regard to use of organophosphates in the rural industry there is a 
need for definition of workers at risk of exposure and requiring health surveillance, determination of the optimal 
time period for surveillance after exposure, and consideration as to whether blood cholinesterase levels are the 
most appropriate indicator of exposure.  

Manual handling 

 M Quirk, M Best and S Darzins, ‘Expert and non-expert use of the Victorian code of practice (manual 
handling) risk assessment worksheet’ (2004) 20(4) Journal of Occupational Health and Safety – Australia and 
New Zealand 359-369. This article reviews the usability of the Victorian manual handling code of practice risk 
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assessment worksheet, finding that it has high usability for both expert and non-expert users, although users 
experience greater difficulty assessing smaller movements than larger ones.  

Homeworkers 

 R O’Hara, J Williamson, A Collins and D Higginson, Health and safety of homeworkers: good practice 
case studies, HSE Research Report 262, Health and Safety Research Laboratory, Sheffield. This project pro-
vides case study examples of good practice in addressing health and safety issues of homeworkers, to be in-
corporated into HSE guidance on homeworking. The report is online at: http://www.hse.gov.uk.

Agency work and labour hire 

G Davidov, ‘Joint employer status in triangular employment relationships’, Working Paper, University of 
Haifa, Israel, 2004. This article discusses who should be considered the legal employer in triangular employ-
ment relationships. The author argues that outsourcing of employer responsibilities to temporary work agencies 
is not a legitimate practice for long-term employees and that even in the case of short-term employment through 
agencies, there is reason to place some employer responsibilities with the user firm, since the characteristics of 
employment that put a worker in need of protection can be found, to some extent, in both of the worker's rela-
tionships. The author suggests regulations are needed, directed at preventing agency employment abuse and 
placing employer responsibilities with both agency and user firm. The paper is available online at: 
http://papers.ssrn.com/paper.taf?abstract_id=551702.

Workforce aging and OHS 

 European Foundation for Living and Working Conditions, Aging and work in Europe, European Founda-
tion for Living and Working Conditions, Dublin, 2004. This report examines EU policies promoting the employ-
ment of older workers and discusses the measures taken by seven EU countries to increase employment of this 
group and to improve health and safety. The report identifies successful elements in terms of quality of work 
and employment. The report is online at: http://www.eurofound.eu.int/publications/EF0483.htm.

Common law actions 

 H Luntz, ‘The Australian picture’ (2004) 34 Victoria University of Wellington Law Review pp. 279-291. 
This paper explores reasons for the restriction of liability and damages in personal injury actions in Australia in 
recent years. After setting out the process by which the restrictions have come about, the paper then discusses 
some of the legislative changes that have been made as part of ‘tort law reform’. The paper demonstrates how 
the cost of retaining the common law system for motor accidents in New South Wales, even with limitations on 
recovery of damages, compares unfavourably with the no-fault system operating in Victoria and even less fa-
vourably compared with the Accident Compensation Scheme in New Zealand. Similarly, the cost to employers 
of workers' compensation in Australia, which often includes the possibility of some access to common law ac-
tion, is much higher than the cost in New Zealand, where common law action is excluded. The paper concludes 
that the ‘tort law reform’ changes made in Australia will exacerbate many of the problems as well as making the 
common law unprincipled. This paper is available online from: 
http://papers.ssrn.com/paper.taf?abstract_id=556924.
     
 D Brodie, ‘Health and safety, trust and confidence and Barber v Somerset County Council: some further 
questions’ (2004) 33(3) Industrial Law Journal 261-266. This article explores recent trends in the UK for employ-
ees to raise actions for breach of the employment contract, in relation to matters such as workplace bullying or 
unreasonable workloads, pointing to one of two implied terms as the basis of the claim. These terms are the 
implied obligation of reasonable care and that of mutual trust and confidence. The article discusses these devel-
opments with reference to recent cases. 
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Key cases 

Fielders Steel Roofing Pty Ltd v Moore [2004] SAIRC 62 (6 September 2004) 

Section 19(1) of the Occupational Health, Safety and Welfare Act 1986 (SA) provides that the employer’s 
general duty extends to “each employee … engaged by the employer”, and section 4(2) defines an employee to 
include “a person who is employed under a contract of service or who works under a contract of service”. The Full 
Bench of the South Australian Industrial Court upheld the single judge decision in Moore v Fielders Steel Roofing 
Pty Ltd [2003] SAIRC 75 (see (2003) 2(4) Regulation at Work p 11). This decision was that the wording of section 
19(1), on its own, meant that an employer owes a duty under that section to a person employed under a contract 
of service by a third party (in this particular case a person who was an ‘employee’ of a labour hire agency) but 
who works for the employer pursuant to an agreement between the employer and the third party, even though 
there is no contract between the employer and the person. 

 McCusker and Parsons JJ also took a broad interpretation of section 4(2) (following Complete Scaffold v 
Adelaide Brighton Cement & Anor [2001] SASC 1999) and held that the worker was a deemed employee of the 
employer under that section. The Full Bench also rejected the appellant’s argument that the Industrial Magis-
trate’s decision was based on findings outside the particulars specified by the prosecutor.  

McMartin v Newcastle Wallsend Coal Company Pty Limited & others [2004] NSWIRComm 202 (9 August 
2004) 

 Two defendant companies (the company operating the colliery and its parent company) were charged 
with contraventions of sections 15 and 16 of the NSW OHS Act 1983 (now sections 8 and 9 of the OHS Act 2000 
respectively) when a mine shaft was flooded after a continuous miner used by the defendants broke into a dis-
used mine, which was full of water. Four workers were killed as a result of the water flooding the mine. The court 
found that the mine plans used in the operation were inaccurate, because they showed the boundary of the dis-
used mine to be 100 metres further away from the developing mine than in fact was the case. The two companies 
were found to have contravened sections 15 and 16 in that they failed properly to research and map the location 
of the disused mine, failed to conduct adequate risk assessments, and failed to conduct test drilling to establish 
the location and extent of the disused mine. 

 Eight individuals employed at the mine (two mine managers, five under managers and a mine surveyor) 
were also prosecuted, under section 50 of the OHS Act (the equivalent section of the 2000 OHS Act is section 
26), which provides that where a corporation contravenes a provision of the Act, each director of the corporation, 
and “each person concerned in the management of the corporation” shall be deemed to have contravened the 
same provision unless (s)he satisfies the court that (s)he was not in a position to influence the conduct of the cor-
poration in relation to the contravention, or, being in such a position, used all due diligence to prevent the contra-
vention.  

In a long and complex judgment, Staunton J in the New South Wales Industrial Relations Commission in 
Court Session examined, inter alia, the facts of the case; issues pertaining to the allegation that the charges over-
lapped and were “oppressive” and unfair and exposed the defendants to “double jeopardy” (arguments rejected 
by the court: see paras [109]-[130]; the weight to be attached to the evidence of three expert prosecution wit-
nesses; issues as to the admissibility of various pieces of evidence; the relationship between the two corporate 
defendants (see paras [253]-[315]; the elements of offences under sections 15 and 16 (see [314]-[343]); and the 
culpability of the two defendant companies under sections 15 and 26 (see [344]-[824]).

 In determining the liability of the eight individual defendants, Staunton J interpreted the phrase “involved 
in the management of the corporation” in section 50 of the New South Wales OHS Act 1983. Because there were 
previous decisions on the point to guide the court’s construction, Staunton J examined a range of decisions as to 
the meaning of the phrase in taxation and companies legislation cases (see paras [830]-[833] and [847]-[875]) 
and concluded that, following the appropriate rules of statutory construction (see para [884]), that (para [885]):  

 What would appear to be a common and understandable factor in all the authorities … was the person’s 
 decision making powers and/or authority going directly to the management of the corporation. That deci
 sion making role or authority on behalf of the corporation may involve advice given to management en
 compassing a participation in its decision making processes and the execution of those decisions going 
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beyond the mere carrying out of the directions as an employee. That decision making role or authority 
and the responsibilities inherent in them must be such as to affect the corporation as a whole or a sub-
stantial part of the corporation. In saying that, it does not mean that the person must be at the highest 
levels of management. The structure and size of the corporation is relevant as is the role of the person 
within the corporation relevant to his/her decision making powers on behalf of the corporation. Critically, 
in relation to s 50(1), the person’s decision making powers must be such as to directly influence the cor-
poration in relation to the act or omission which constituted the offence of the corporation. … In other 
words, the determination of a person concerned in the management of the corporation in s 50(1) must 
be a person who was in a position to influence, by advice or decision making, the conduct of the corpo-
ration in relation to its contravention or whose decision making powers within the corporation compre-
hends activities the consequences of which have significant bearing on the conduct of the corporation 
relevant to the contravention. 

Staunton J applied this test to each of the individuals prosecuted under section 50 and concluded that 
the two mine managers and the mine surveyor were involved in the management of the two defendant corpora-
tions, but that the five under managers were not. 

WorkCover Authority of New South Wales (Inspector Childs) v Kirk Group Holdings Pty 
Limited and Anor [2004] NSWIRComm 207 (9 August 2004) 

 The first defendant, Kirk Group Holdings Pty Limited, owned a hobby farm, and dele-
gated “almost total responsibility for the day to day running of the farm” (para [25]) to a part-time 
manager. The defendant, through its director (the second defendant), did not supervise the farm 
manager, but instructed him to “maintain the property and to adhere to all safety regulations es-
pecially in regards to motorised vehicles.” The farm manager was killed when an ATV overturned 
while he was driving it down a steep hill with a heavy load attached. The WorkCover Authority of 
NSW prosecuted the first defendant for contraventions of the employer’s duties to employees 
(section 15 of the NSW OHS Act) and to persons other than employees (section 16). The Vice-
President of the Industrial Relations Commission of NSW (in Court Session), Walton J, found 
that there was a clear risk that the ATV could overturn in a number of circumstances, that the 
first defendant had an obligation to establish a system to eliminate those risks, and that the first 
defendant had contravened sections 15 and 16 in many ways (see paras [105] and [153]). In his 
judgment, Walton J provides an excellent summary of the cases interpreting the absolute and 
proactive nature of the duties in sections 15 and 16 of the NSW OHS Act 1983 (now sections 8 
and 9 of the OHS Act 2000 respectively): see para [123], with further detail in paras [124]-[143]. 

 Walton J stressed (see para [131]) that “the duty is one to prevent risks to safety, not to 
prevent the risk of injury.” At para [127] he emphasised that it “is clear, following WorkCover v 
Fletcher Constructions [(2003) 123 IR 121] (which turned on this point), that the employer cannot 
discharge its duty by wholesale delegation of safety matters to a supervisor or manager.” “[T]he 
duties imposed by ss 15 and 16 fall squarely on the Company” (para [153]). Walton J held that 
the first defendant’s culpability did not end with its attempt to delegate all responsibility for OHS 
onto the farm manager. The first defendant then failed to determine whether he had the neces-
sary skills to carry out the necessary OHS responsibilities, and took no measures to ensure that 
he was properly carrying out those responsibilities (para 153]). Walton J also followed the case 
law establishing that an employer’s obligation to ensure OHS extended to hasty, careless, inad-
vertent, inattentive or unreasonable workers (see paras [128]-[129]).  



Inspector Ching v Bros Bins Systems Pty Ltd; Inspector Ching v Expo Pty Ltd t/as Tibby Rose Auto [2004] 
NSWIRComm 197 

Bros Bins Systems Pty Ltd delivered a truck to Exo Pty Ltd for repairs to its tail lights and indicators. A 
worker employed by Exo Pty Ltd requested the driver of the truck (an employee of Bros Bins) to raise the hydrauli-
cally-operated jib affixed to the rear of the truck, to lock it in place with pneumatically operated hooks. The Exo 
employee was killed while working on the truck when the pneumatic hooks disengaged and the jib collapsed and 
crushed him. 

 Exo Pty Ltd was successfully prosecuted under section 15 of the NSW OHS Act (see above), for failing to 
train, instruct and supervise its employees; failing to provide and maintain safe systems of work for carrying out 
repair work; and for failing to ensure that persons servicing the truck were adequately supervised and informed 
about the functions of the truck. Bros Bins were successfully prosecuted under section 17 of the Act, which re-
quires persons to ensure that plant in their control is safe, for failing to provide a mechanism to prevent the jib 
from collapsing; failing to correctly identify all levers and switches on the truck; failing to install a safety lock for the 
locks mechanism; and failing to ensure that persons servicing the truck were adequately supervised and informed 
about its functions. 

 Marks J in the Industrial Relations Commission of New South Wales in Court Session, held that neither 
Exo nor Bros Bins had taken a structured or systematic approach to creating a system of work, or in carrying out a 
risk assessment process. At para [32] he stated that: 

In complying with their obligations under the Act the defendants are required to be vigilant and to exercise 

foresight in all aspects of the work environment. This requires a structured, systematic approach to safety in 

everything which is touched by the operations of the defendants. It is not enough to endeavour to comply 

with these obligations on an ad hoc basis looking at particular matters from time to time. It is not merely 

enough to employ competent and skilled employees, because they can sometimes become complacent, 

careless or inattentive, especially while working under pressure. Also, the employment of competent and 

skilled employees does not necessarily mean that a structured and systematic approach to occupational 

health and safety matters has been created. Employers are required to actively assess and take account of 

all risks that might foreseeably arise. Systems need to be created to deal with these risks and, to the extent 

possible, eliminate them. Employees need to be instructed and trained to apply these systems. The em-

ployer needs to assess from time to time whether those systems are working and whether employees are 

following them. This involves supervision.   

 Marks J rejected Exo’s argument that it was “not reasonably practicable to create a system involving the 

requirement to use a prop and involving an assessment to be undertaken of the risks associated with working a 

raised jib” (para [37]).  

Inspector Wade v Mid North Coast Area Health Service [2004] NSWIRComm 254 (31 August 2004) 

 In this case, Staff J, in the NSW Industrial Relations Commission in Court Session, examined the applica-
tion of sections 85, 87, 90, 135 and 137 of the Evidence Act 1995 (NSW) in determining the admissibility of poten-
tially incriminating evidence of an employee (a former director of nursing) in a prosecution of the employee’s em-
ployer for contraventions of the employer’s general duties in relation to employees and persons other than em-
ployees (sections 15 and 16 of the NSW OHS Act 1983). 
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 In contemporary Australian OHS standards two concepts are central - the notion of ‘reasonably practica-
ble’ which qualifies the absolute general duties and some other provisions in the OHS statutes and regulations, 
and the risk management provisions (hazard identification, risk assessment and risk control) typically found in 
OHS regulations and approved codes of practice (advisory standards in Queensland). While both concepts ap-
pear to require duty holders to identify and weigh up risks and possible control measures, the precise nature of 
the relationship between them is far from clear. 

 A new Centre working paper The Relationship Between ‘Reasonably Practicable’ and Risk Management 
Regulation, by Liz Bluff and Richard Johnstone, explores these issues. The working paper examines the way in 
which the courts and OHS statutes have interpreted the notion of reasonably practicable and discusses the gen-
eral principles, legal definitions and interpretation of risk management processes. The paper also outlines some 
implications for OHS regulators, when drafting legislation and guidance material, to ensure that the statutory gen-
eral duties and risk management provisions are framed and applied in a way that is complementary and consis-
tent, and effectively supports OHS improvements. 

The qualification of ‘reasonably practicable’ and its origins in the common law 

 The ‘reasonably practicable’ qualification is a statutory codification of ‘the calculus of negligence’ in com-
mon law negligence actions. To be successful in a common law negligence action a plaintiff must prove, amongst 
other things, that the defendant breached his/her duty of care. This involves consideration first of whether the risk 
was one that the defendant should have considered taking measures to guard against and second the measures 
that a reasonable person in the position of the defendant should have taken to control the risk. 

 In relation to the first issue, the test that the courts have laid down is whether a reasonable person in the 
defendant's position would have foreseen, in all the circumstances of the case, that his/her conduct involved a risk 
of injury to the plaintiff or to a class of persons including the plaintiff. Here the courts have determined that a risk is 
“real” and sufficiently foreseeable so as to require the defendant to consider taking precautions against it provided 
it “is not far fetched or fanciful”. The courts have made it clear that the plaintiff does not have to prove that the ex-
act manner in which her or his injury took place was reasonably foreseeable. In relation to the second issue, the 
courts have determined that a reasonable person would establish the measures that should be taken in response 
to the foreseeable risk, giving consideration to the magnitude of the risk and the degree of probability of its occur-
rence, along with the expense, difficulty and inconvenience of taking preventive action, and any other conflicting 
responsibilities which the defendant may have. This is known as the ‘calculus of negligence’.  

Reasonably practicable and practicable in the Australian OHS statutes 

 The general duty in the Australian OHS statutes draws heavily upon the common law standard of care, 
and closely resembles it. Under the South Australian, Tasmanian, ACT and Commonwealth OHS statutes, the 
general duties are qualified by the expression ‘reasonably practicable’. Under the NSW OHS statute, the general 
duties are unqualified but it is a defence for the defendant to prove that it was not reasonably practicable to com-
ply with the relevant provisions of the Act (section 28 of the NSW OHS Act). ‘Reasonably practicable’ was defini-
tively defined by Asquith LJ in Edwards v National Coal Board [1949] 1 KB 704 at 712: 

‘Reasonably practicable’ is a narrower term than ‘physically possible’ and seems to me to imply that a 
computation must be made by the owner, in which the quantum of risk is placed on one scale and the 
sacrifice involved in the measures necessary for averting the risk (whether in money, time or trouble) is 
placed in the other; and that if it be shown that there is a gross disproportion between them — the risk 
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being insignificant in relation to the sacrifice — the defendants discharge the onus on them. Moreover, 
this computation falls to be made by the  owner at a point of time anterior to the accident.

 This is an ‘objective’ test – it is not what the duty holder knew about the risk and measures to respond to 
the risk, but rather what a reasonable person in the position of the duty holder would have known and done in re-
sponse to the risk. 

 Rather than ‘reasonably practicable’, the Victorian, Western Australian and Northern Territory OHS stat-
utes use the expression ‘as far as is practicable’. In the Victorian OHS Act (see section 4), ‘practicable’ is defined 
as “practicable having regard to (a) the severity of the hazard or risk in question; (b) the state of knowledge about 
that hazard or risk and any ways of removing or mitigating that hazard or risk; (c) the availability and suitability of 
ways to mitigate or remove that hazard or risk; (d) the cost of removing or mitigating that hazard or risk.” The 
Northern Territory and Western Australian provisions are similar.  

 Under the Queensland OHS statute the general duties are unqualified but the Act (section 37) takes the 
approach of setting out defences where the obligations imposed by the general duty provisions have been contra-
vened. It is a defence to prove that the person followed the way prescribed in a regulation or notice, or adopted 
and followed an advisory standard or industry code of practice, or that the person adopted and followed another 
way that managed exposure to the risk and took ‘reasonable precautions’ and exercised ‘proper diligence’ to pre-
vent the contravention.  

 While there could appear to be some differences between the courts’ interpretation of ‘reasonably practi-
cable’, the statutory definitions of ‘practicable’ and the Queensland statute’s use of the expressions ‘reasonable 
precautions’ and ‘proper diligence’, these differences are essentially semantic. All involve a process of weighing 
up risks against the practicability and cost of risk control measures. The expressions ‘practicable’ and taking 
‘reasonable precautions’ and ‘exercising proper diligence’ are simply a recasting of the reasonably practicable 
expression.  

How the courts have interpreted reasonably practicable and practicable  

 The case law on the interpretation of (reasonably) practicable suggests that the courts generally take a 
broad approach to the issue of balancing the risks to worker health and safety on the one hand, and the practica-
bility and cost of mitigating those risks on the other. Duty holders are not required to ensure that adverse out-
comes or events never happen. They are required to take such steps as are practicable to provide and maintain a 
working environment that is safe and without risks to health.  

 In the main, such a responsibility can be discharged by taking an “active, imaginative and flexible ap-
proach to potential dangers”. The duty holder must then weigh the chances of an adverse incident against the 
practicability of taking preventive measures. If the danger is slight and implementing a particular preventive meas-
ure or measures would be impossibly expensive, or would render the work unduly difficult or time consuming, then 
it may be that the preventive measure is properly to be regarded as impracticable. Each case must be decided on 
its own facts. The courts have, in effect, endorsed a ‘gross disproportion’ test whereby duty holders are obliged to 
take risk prevention measures unless the cost, time and trouble involved in implementing these measures would 
significantly outweigh the risk as assessed, taking into account the nature, likelihood and gravity of that risk.  

It is important to note that, in determining what is (reasonably) practicable, the courts have been influenced by the 
‘event focus’ of prosecutors, tending to consider, in hindsight, an alleged breach involving a particular incident or 
risk scenario. Traditionally the courts have not been concerned with what proactive steps might need to be taken 
by a duty holder to address risks more holistically, across a business or undertaking, for all work performed. How-
ever, even with that focus, some recent cases indicate that the courts have begun to interpret the general duties 
as requiring a more proactive and systematic approach to the management of risks.
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The general duties and proactive management of risks

 By the late 1990s, Australian courts were interpreting the general duties as requiring positive and proac-
tive steps to discharge the general duty. The courts have indicated that employers need to exercise abundant 
caution, maintain constant vigilance and take all practicable precautions to ensure health and safety at work, call-
ing for a proactive rather than a reactive approach. It has been held that an employer has a duty to make a proper 
and comprehensive assessment of the risks, and to create a system of work which eliminates risks of injury to 
employees.

 In some cases, the courts have gone so far as to indicate that a risk management approach is required, 
suggesting that it is a policy and an underlying objective of the OHS statutes that an effective risk management 
system is required to search for and identify all possible risks and then institute reasonable and practicable meas-
ures to guard against those risks. However, rather curiously, there is a stronger trend for the prosecutor in laying 
charges under the statutory general duties, and the courts in determining cases, to identify failures in conducting 
‘risk assessment’ (or hazard identification and risk assessment) rather than failure to apply a ‘risk management’ 
approach. The reasons for highlighting the particular process step of ‘risk assessment’, rather than the full ‘risk 
management’ process, are unclear but it does appear that ‘risk assessment’ has been elevated to particular 
prominence.

 Some cases shed light on what the courts expect in conducting risk assessment. The indications are that 
risk assessment should be a rigorous process of gathering information in order to understand the nature of the 
hazard(s), the mechanisms by which the hazard(s) could give rise to injury or ill-health and the gravity of the risk. 
On the basis of such a risk assessment, the duty holder can then determine what preventive action is required. 
Risk assessment is required for each task as part of “the basics” of protecting health and safety, as it informs the 
development of a safe system of work and information and training for each task. The assessment process should 
take account of the knowledge and experience of those who will perform the work. Moreover, the obligation to 
carry out risk assessment is an ongoing one and a firm is not entitled to take on risk assessments undertaken by 
another business entity but must ensure that risk assessment is undertaken in relation to its own operations.

Implications for Australian OHS regulation

The relevant cases suggest the need for continual vigilance and a comprehensive approach to risk as-
sessment in which the duty holder must thoroughly investigate and examine, on an ongoing basis, the nature of 
the risks arising from his/her undertaking. All of this suggests the need for OHS regulators to be equally rigorous 
about the kind of guidance they provide about hazard identification, risk assessment and risk control. It is crucial 
that what is needed, as indicated by the courts, is not constrained by a more limited scope, by set or standardised 
procedures, by formulaic responses or by attempts to describe a procedure that is ‘simple’ or perceived to be 
more ‘reasonable’ for duty holders. If risks are complex, the process of assessing them will need to be sufficiently 
in-depth to understand those risks. Duty holders will need to be urged ‘to do what it takes’ to ensure they fully un-
derstand the risks in particular work, and determine and take appropriate preventive measures on the basis of that  
assessment.

 The review of the risk management provisions presented in the working paper, The Relationship Between 
‘Reasonably Practicable’ and Risk Management Regulation, indicates that these provisions are, in some respects, 
inconsistent with the approach taken by the courts in determining breaches of the general duties. There is a need 
both to clarify the relationship between (reasonably) practicable and risk management more explicitly, and to en-
sure that these obligations are framed in a complementary and consistent way. This requires consideration of the 
way that both the general duties and the risk management provisions are expressed. One approach is to explicitly 
incorporate risk management principles, in the OHS statutes, as a means of determining how to comply with the 
statutory duties of care. This would leave duty holders in no doubt that there is a relationship between the general 
duties and risk management, something about which there is currently some uncertainty with the general duties 
established under the OHS statutes and risk management provisions, in most jurisdictions, established under 
regulations or codes.
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 Incorporating risk management principles into the OHS statutes would involve inserting new provisions, in 
conjunction with the general duties. These provisions would capture the essence of the courts’ interpretation of 
(reasonably) practicable, as well as best practice risk management. The provisions would have the following ele-
ments: (1) a requirement to identify all reasonably foreseeable hazards that may arise from the conduct of the 
business or undertaking; (2) assessing the risk to health, safety or welfare of employees or other persons arising 
from each hazard, as the basis for determining the measures necessary to eliminate or minimise risks; (3) in de-
termining risk control measures, giving preference to measures that eliminate or minimise risk at source by redes-
ign, substitution, isolation, engineering or organisational means; (4) using safe work practices, administrative pro-
cedures, or personal protective clothing and equipment to supplement the risk control measures specified, but not 
as the only means of reducing exposure to workplace hazards; (5) implementing the relevant risk control meas-
ures unless the cost, time and trouble of doing so would be grossly disproportionate to the risk as assessed; (6) 
maintaining, monitoring and reviewing risk control measures to ensure their effectiveness.

Having clarified the relationship between the general duties and OHS risk management principles in the 
OHS statutes there is then a need to provide complementary guidance about the risk management approach. The 
working paper makes a number of suggestions concerning the role of different duty holders including: the value of 
illustrating the range and diversity of hazards to be addressed and of outlining different methods of hazard identifi-
cation and risk assessment; the need to emphasise that the purpose of risk assessment is to understand the na-
ture of risks and what might be needed to eliminate or minimise them, as a means to making well informed deci-
sions about suitable risk control measures; and the importance of explaining the rationale for the hierarchy of con-
trol and providing examples of the different measures. These are matters appropriately addressed in a code of 
practice. 

Readers are urged to review the full working paper which places this general overview in the context of 
the relevant cases. The working paper is online at http://www.ohs.anu.edu.au/publications/index.html#working.
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