
 
This is the eighth edition of the Centre’s newsletter which is produced as 

part of its mission to monitor and report on developments in OHS regulation. This 
edition includes updates on OHS regulatory developments, important journal articles 
and other research reports, significant recent cases and an overview of a forthcom-
ing working paper on deterrence in OHS law enforcement. We welcome readers’ 
suggestions on articles, books and reports that might be included in forthcoming 
newsletters. 

 
Centre publications 

The book OHS Regulation for a Changing World of Work, edited by Centre 
staff with contributions from Australian and overseas researchers in OHS regulation, 
will be published mid-year by Federation Press. It explores the implications for OHS regulation 
of the changing nature of work and its organisation, new approaches to OHS standards set-
ting, strategies to develop organisations for OHS management, workplace arrangements for 
worker participation in OHS, regulating OHS in small businesses, and flexible work and organ-
isational arrangements. It also proposes new approaches to OHS enforcement based on a 
strategy of responsive enforcement. 

 
Also published mid-year is the first of a regular issue of the Journal of Occupational 

Health and Safety, Australia and New Zealand, focusing on research in OHS regula-
tion. Edited by Neil Gunningham and Richard Johnstone, the June 2004 issue of the 
journal contains articles addressing a series of OHS concerns that have defied satisfac-
tory resolution, despite regulatory reforms through the 1980s and 1990s. These include 
difficulties experienced by OHS regulators in addressing exposure to hazardous sub-
stances and in regulating small enterprises, contingent and precarious work, industries 
like agriculture, storage and transport, and upstream duty holders (suppliers, manufac-
turers and designers of plant and substances). They also include the debate about the 
reach of the mainstream criminal law into workplaces, in the form of industrial man-
slaughter prosecutions. (See ‘Key Research and Reports’ in this newsletter for details 
of the special edition).
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There are also new Centre working papers online at http://www.ohs.anu.edu.au.  
 
These are: 
 

• Quantitative Risk Assessment: A Critique (PDF:322K/25pages) by Andrew Hopkins 
 

• Reflection On Reforms: Developing Criminal Accountability For Industrial Deaths (PDF:753K/96pages) by 
Andy Hall, Richard Johnstone and Alexa Ridgway. 

 New working papers on deterrence in OHS and environmental law enforcement, and on enforcement 
strategies for safe design will be on the Centre’s website in July.  

 

Coming event—Seminar on air safety 
On Monday July 12 the Centre will host the seminar Contrasting Organisational Models of Air Safety 

Regulation: Australia and the UK. The seminar will commence at 6pm in Lecture Room L-04, RSSS Extension, 
Fellows Road, Australian National University. There is no charge for the seminar and light refreshments will be 
provided. 
 

Further information about the Centre 
You can find further information about the Centre at http://www.ohs.anu.edu.au/. If you are not a sub-

scriber to this newsletter, you can subscribe on http://www.ohs.anu.edu.au/publications/subscribe.html. 
Readers interested in the Regulatory Institutions Network, of which the Centre is part, can explore the 

RegNet website at http://regnet.anu.edu.au/. 
 
 
 
 
  
 

International news 
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US – The Occupational Safety and Health Administration (OSHA) has announced pilots of two new 
Vountary Protection Programs. OSHA Challenge is designed to reach employers in all industry 
groups who are committed to improving their OHS management systems and want to pursue recog-
nition for their improvements. The Challenge program outlines the requirements needed to develop 
and implement effective safety and health management systems through incremental steps. VPP 
Corporate is designed to eliminate barriers faced by some corporations who want to implement VPP 
company-wide. To participate, corporations agree to strive for corporate-wide VPP implementation 
and to support the programs through mentoring and outreach activities. Streamlined application and 
onsite evaluation processes are used to facilitate implementation. More information is online at 
http://www.osha.gov.  

http://www.ohs.anu.edu.au
http://www.ohs.anu.edu.au/
http://www.ohs.anu.edu.au/publications/subscribe.html
http://regnet.anu.edu.au/
http://www.osha.gov
http://www.ohs.anu.edu.au/publications/pdf/Hopkins.QRAupdate.pdf
http://www.ohs.anu.edu.au/publications/pdf/WorkingPaper26pdf.pdf


 
EU – The EU Council has adopted a Directive on minimum health and safety requirements regarding the expo-
sure of workers to electromagnetic fields. The Directive gives priority to reducing risks at source, through pre-
ventive measures related to workstation design, work equipment design, procedures and methods. It also es-
tablishes exposure limit values and action values based on recommendations drawn up by the International 
Commission on Non-Ionising Radiation Protection. The Directive is online at http://europe.osha.eu.int.  
 
Australia – The Federal Government has proposed the establishment of an Australian Safety and Compensa-
tion Council, to provide policy advice to the Workplace Relations Ministers’ Council on a national approach to 
workplace safety and workers compensation in Australia. The new body would comprise representatives from 
each state and territory government, as well as the Australian Government, along with employer and employee 
representatives. The Federal Employment and Workplace Relations Minister’s announcement is online at 
http://www.dewr.gov.au/. 
 
Australia - A Bill introduced into Federal Parliament in April, the Occupational Health and Safety 
(Commonwealth Employment) Amendment (Promoting Safer Workplaces) Bill 2004. would  exempt Common-
wealth employers from the ACT's industrial manslaughter legislation, and any similar laws that may be intro-
duced in other jurisdictions. Information about the Bill is online at http://www.aph.gov.au/library/pubs/BD/2003-
04/04bd135.pdf. 
 
Australia - The National Occupational Health and Safety Commission (NOHSC) has declared the third edition 
of the National code of practice for noise management and protection of hearing at work [NOHSC: 2009 
(2004)]. The national code  provides a risk management approach to noise control through guidance on: reduc-
ing occupational noise levels; promoting noise identification and assessment; systematic noise control meas-
ures; and consultative processes. The code is online at http://www.nohsc.gov.au.  
 
Australia and New Zealand – In May, falls from heights were targeted by nine OHS authorities in Australia and 
New Zealand, in a coordinated campaign involving 920 site visits on both sides of the Tasman. Worksites tar-
geted included housing and small-scale commercial construction. Guidance was distributed on addressing fall 
hazards and inspections identified good examples of falls prevention.  
 
New Zealand – The Dangerous Goods Act has been phased out with the transfer, from 1 April 2004, of most 
substances to the Hazardous Substances and New Organisms (HSNO) Act. This Act  is designed to protect 
public health and safety as well as the environment with controls covering the lifecycle of substances, including 
handling, labelling, packaging, storage and disposal. There is more information online at 
http://www.ermanz.govt.nz.  
 
New South Wales – The NSW parliamentary inquiry into serious injury and death in the workplace, chaired by 
the Reverend Fred Nile, has recommended the introduction of new offences of corporate manslaughter and 
gross negligence by a corporation causing serious injury, to be introduced under the Crimes Act 1900. The in-
quiry also proposed establishing, under the Occupational Health and Safety Act 2000, extra options for sentenc-
ing employers found guilty of an OHS offence, including: disqualification of directors or dissolution of compa-
nies, correction orders or community service and publicity orders.  The report of the inquiry is online at 
http://www.parliament.nsw.gov.au.  
 
Also in New South Wales - From 29 March 2004, WorkCover introduced a credit card size Construction Induc-
tion Certificate which is issued on completion of the course - OHS General Induction for Construction Work in 
NSW. The new card was introduced to ensure a single, consistent and portable proof of OHS induction, and it is 
compulsory for each construction worker to carry such a card. The OHS Regulation 2001 was also amended to 
include revised conditions for the conduct of construction training and increased penalties for non-compliance. 
Persons who have already completed the training can convert to the new card on production of proof of their 
previous training. Information about the new card is online at http://www.workcover.nsw.gov.au.  
 
Queensland – The new Prevention of Workplace Harassment Advisory Standard commenced on 1 June 2004. 
It provides guidance on the prevention or control of risks created by workplace harassment. The advisory stan-
dard is online at http://www.whs.qld.gov.au.  
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South Australia – Draft regulations on the licensing of asbestos removal work have been released for public 
comment. The draft regulations are online at http://www.eric.sa.gov.au.  

R E G U L A T I O N  A T  W O R K  

Developments in regulation( c o n t i n u e d )  

 
Victoria – The report of the Occupational Health and Safety Act Review (the Maxwell report), released 
in April 2004, makes wide ranging recommendations for amendments to the Victorian OHS legislation 
and its administration. Recommendations include: 
• establishing a statutory OHS advisory committee to advise the WorkCover Authority Board in 

relation to its OHS regulatory functions; 
• establishing the right to a healthy physical and psychosocial work environment; 
• clarifying the test of “practicability” and using the expression “reasonably practicable”, adding ca-

pacity to control risk as a factor to be taken into account, and clarifying that there is an obligation 
to take risk control measures unless the cost is “grossly disproportionate” to the risk; 

• imposing a general duty on “workplace designers” as well as owners, managers and controllers 
of buildings that are used as workplaces; 

• requiring company officers to take reasonable care within the limits of their ability to exercise con-
trol and a separate offence for wilfully or recklessly placing others at risk; 

• authorising and equipping Worksafe inspectors to give advice; 
• providing for localised expertise, information and support for small business; 
• publication of “safety rulings” by Worksafe providing interpretations of the legislation in different 

fact situations; 
• using the concept of “worker’ in relation to general duties and participation to establish consistent 

rights and obligations regardless of employment status; 
• establishing a general duty of consultation; 
• increasing flexibility for employers and employees to determine arrangements for consultation 

and representation including the option for roving or regional health and safety representatives; 
• providing a limited right of entry (but not enforcement power), for OHS trained union officials, with 

a Magistrate’s Court entry permit, to enter workplaces where a breach is suspected; 
• deeming compliance with a code of practice to be compliance with the law; 
• establishing processes for review of inspectors’ decisions including by the Victorian Civil and Ad-

ministrative Tribunal; 
• introducing infringement notices (on-the-spot fines) for non-compliance with specific, positive obli-

gations; 
• giving the authority the power to accept an enforceable undertaking from an alleged offender as 

an alternative to prosecution; 
• continuing the current onus on the prosecution to prove an offence; 
• limiting the authority to prosecute OHS offences to Worksafe (not unions or others); 
• no offence of industrial manslaughter; 
 increasing, substantially, the maximum monetary penalties with the level to be determined by 

Government; 
• providing alternative sentencing options including OHS undertakings, adverse publicity orders 

and community service orders; 
• requiring equal treatment of public sector employers as for the private sector. 
 
The report is online at http://www.dtf.vic.gov.au. A number of Centre working papers are relevant to the 
subject of recommendations made in the Maxwell report. In particular, working papers 9-11, 15-16, 19-
24 and 26 may be of interest to readers considering the Maxwell recommendations. These are online at 
http://www.ohs.anu.edu.au. 

Tasmania – A new Hairdressing Industry Code of Practice came into effect on 28 April 2004. This approved code 
of practice provides guidance on the management of ergonomic, biological, electrical and chemical hazards. The 
code is online at http://www.wst.tas.gov.au.  

http://www.eric.sa.gov.au
http://www.wst.tas.gov.au
http://www.dtf.vic.gov.au
http://www.ohs.anu.edu.au
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Also in Victoria - The Occupational Health and Safety (Prevention of Falls) Regulations 2003 came into opera-
tion on 31 March 2004. They apply to all Victorian workplaces where there is a chance of someone falling more 
than 2 metres. Information about the regulations is online at http://www.workcover.vic.gov.au and the regula-
tions can be downloaded at http://dms003.dpc.vic.gov.au/sb/2003_SR/S02393.pdf.  

 
Western Australia – Following the release of the final report of the Extended Working Hours Review, the West-
ern Australian Government has announced its intention to develop a code of practice to set limits on working 
hours in that state. The new code is expected to set limits on the number of sequential night shifts and the num-
ber and length of rest breaks for workers. The code, to be issued in mid-2005, will be developed by the Com-
mission for Occupational Safety and Health. The report on the Extended Working Hours Review is available 
online at http://www.ministers.wa.gov.au/kobelke. 
 
Also in Western Australia -The Code of Practice for the Prevention of Falls at Workplaces has been revised 
and reissued. The 2004 edition can be downloaded from http://www.safetyline.wa.gov.au.  

R E G U L A T I O N  A T  W O R K  

Developments in regulation(continued) 

  
Western Australia – The Occupational Safety and Health Legislation Amendment and Repeal 
Bill 2004 gives effect to the WA government’s decision to implement the majority of recommen-
dations of the Laing Review of that state’s OSH Act. Amongst other matters, the Bill deals with: 
• expansion of the general duties of care to close gaps in relation to the labour hire industry; 
• increased penalties, particularly for corporations, including imprisonment in cases of gross 

negligence involving serious harm or death; 
• prosecution of government agencies; 
• more flexible processes for election of health and safety representatives (HSRs) and es-

tablishing OHS committees; and 
• the right of HSRs to issue provisional improvement notices (PINs).  
 

 
Victoria - A draft report on Victoria's self-insurance arrangements recommends implementing a three-tiered model 
based on employers' claims performance. Under this model, lesser performing employers would be required to im-
plement an improvement program which may lead to revocation of approval if sufficient improvement isn't made. 
The report, which also makes recommendations in relation to financial, workers compensation and rehabilitation 
matters, is online at http://www.workcover.vic.gov.au. 

http://www.workcover.vic.gov.au
http://www.workcover.vic.gov.au
http://dms003.dpc.vic.gov.au/sb/2003_SR/S02393.pdf
http://www.ministers.wa.gov.au/kobelke
http://www.safetyline.wa.gov.au
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The Centre facilitates and promotes groups of collaborating researchers conducting research into as-
pects of OHS regulation. In this issue we profile consortium member Associate Professor Chris Winder. 

Chris Winder is Associate Professor in Chemical Safety in the School of Safety Science at the University of 
New South Wales. He is also principal consultant of AusTox Consultants in Chemical Safety, which offers con-
sultancy services in chemical safety and OHS. He has undertaken a number of consultancy projects in hazard 
communication, chemicals regulation, toxicological assessment, OHS management and training, and environ-
mental health. His research interests are in the area of chemical safety and toxicology, including: occupational 
toxicology (chemicals control, chemical safety management and workplace hazard communication); occupa-
tional cancer and the health effects of heavy metals, solvents, pesticides, laboratory chemicals and waste mate-
rials; safety, health and environmental toxicology (hazard classification, hazardous material incidents reporting 
and pollution sources as a source of health problems); toxicology (regulatory toxicology, reproductive toxicol-
ogy, neurotoxicology); occupational health and safety, including OHS management systems and their integra-
tion into combined management systems. 

Further details on Chris Winder and other members of the Consortium, are at the Centre’s website at 
http://www.ohs.anu.edu.au/consortium/index.html.  

 

Other developments 

R E G U L A T I O N  A T  W O R K  

Consortium members—profiles 

 Human health risk of dioxins 

The Office of Chemical Safety in the Department of Health and Ageing has published a 
report on the Human Health Risk Assessment of Dioxins in Australia - Technical Report No. 12. 
The report provides an appraisal of exposure of the Australian population to, and the health risks 
posed by, polychlorinated dibenzo-p-dioxins (PCDDs), polychlorinated dibenzofurans (PCDFs) 
and the dioxin-like polychlorinated biphenyls (PCBs), known collectively as ‘dioxins’ or ‘dioxin-
like compounds’. The report also presents a summary overview of current understanding of the 
health risks associated with exposure to dioxin-like compounds, and reviews health guidelines 
that have been established by Australia and other jurisdictions. 

OHS standards and GAT 
 
 A summary report by the Kommission Arbeitsschutz und Normung (KAN) outlines possi-
ble implications of the General Agreement on Trade in Services (GATS) on OHS and interna-
tional standards. A German based organisation, KAN draws up comments on standards and 
standardisation documents from an OHS perspective. The report suggests that while GATS per-
mits actions by government if they are necessary to ensure compliance with member states’ 
laws, and no limitations on national OHS regulations need be feared at the present time, the 
situation needs to be monitored to determine possible changes in freedom of action regarding 
OHS regulation and services. The summary report is online at http://www.kan.de/.  
 

• Associate Professor Chris Winder 

http://www.ohs.anu.edu.au/consortium/index.html
http://www.kan.de/


OHS regulation 
E Bluff, N Gunningham and R Johnstone OHS regulation for a changing world of work, Federation 

Press, Sydney 2004. This book, inspired by the 30th anniversary of the Robens Report, not only assesses its 
legacy in light of the challenges facing OHS regulators and stakeholders in the 21st century but also explores 
new models of OHS regulation that take account of gaps and deficiencies in current arrangements. The volume 
is concerned with exploring what kinds of regulatory strategies, including both OHS law and enforcement policy, 
are most likely to produce good OHS outcomes in a changing world of work. The book includes contributions on 
OHS standards setting, organisational development for OHS management, workplace arrangements for worker 
participation, OHS in small business, responsive OHS enforcement and a restorative justice approach to OHS 
regulation. 

Special issue on OHS regulation (2004) 20(3) Journal of Occupational Health and Safety, Australia and 
New Zealand. Topics addressed in this special edition include: regulating safe design of plant; an analysis of the 
extent to which legislation, guidance material and enforcement activity address OHS issues facing direct-hire 
temporary workers; the regulation of agricultural chemicals in relation to OHS; and rationales for using the crimi-
nal law following workplace deaths. 

Regulation – general 
A Morriss, B Yandle and A Dorchak, Choosing how to regulate, Case Research Paper Series in Legal 

Studies, Working Paper 04-3, Case Western Reserve University, 2004. This working paper surveys how US 
agencies create regulations through traditional rule making, negotiated rule making and litigation. It provides a 
critique of the practice of allowing agencies to choose how they will regulate. The paper is online at 
http://ssrn.com. 

Role of the regulator 
C Jensen, ‘Inspecting the inspectors: overseeing labor inspectors in parliamentary democracies’ (2004) 

17(3) Governance: An International Journal of Policy, Administration and Institutions 335-359. This article exam-
ines the structures and practices of labour inspectorates in 15 member states of the European Union. The 
mechanisms applied to oversight the work of these inspectorates are analysed. Four types are identified. ‘Police 
patrol’ mechanisms include boards of employer and worker representatives, activity reports to Minister and Min-
isterial planning of inspectorate activities. ‘Fire alarm’ mechanisms include the opportunity to appeal to the Min-
ister various inspectorate decisions. ‘Interest group oversight’ involves, for example, inspections conducted by or 
results reported to NGOs. ‘Judicial oversight’ involves the opportunity to appeal to the judiciary, various orders 
or fines. The research finds that different types of mechanisms prevail in countries with relatively small ideologi-
cal differences within government , as compared to those with greater differences. 

J Elgood, N Gilby and H Pearson Attitudes towards health and safety: a quantitative survey of stake-
holder opinion, HSE Research Report, HSE Books, Sudbury, 2004. This report examines the views about OHS  
of UK citizens (the general public), workers and employers. Topics considered are perceptions of risk, under-
standing of health and safety, drivers of health and safety improvements at work, pereceptions of responsibilli-
ties for OHS, and familiarity with and favourability towards the HSE. The findings are based on three separate 
surveys with 1,000 adult members of the general public, 500 senior managers, and 2,000 adult workers. 

Regulatory impact 
D Driesen, Distributing the costs of environmental, health, and safety protection: the feasibility principle, 

cost-benefit analysis, and regulatory reform, Syracuse College of Law, New York, 2004. This paper discusses 
the ‘feasibility principle’, a regulatory principle which requires maximum feasible reduction of harmful exposures 
whilst avoiding widespread plant shutdowns. The principle is discussed as an alternative to cost-benefit analy-
sis, arguing that it provides an alternative approach to addressing the costs of regulation. The paper is online at 
http://ssrn.com. 

R Löfstedt, The swing of the regulatory pendulum in Europe: from precautionary principle to 
(Regulatory) impact analysis, King’s Centre for Risk Management, International Policy Institute, King’s College, 
London, 2004. This paper discusses the key drivers of regulation in Europe (competitiveness, sustainable devel-
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http://ssrn.com
http://ssrn.com


opment and governance), and the regulatory philosophies applied to pursue ‘better regulation’ against these 
criteria; the precautionary principle and regulatory impact analysis. 

Corporate governance and compliance 
U Brändle and J Noll, Alignment of Interests: Better Corporate Governance Through Penalties?, 2004, 

http://ssrn.com/abstract=523082. This working paper presents a model for considering whether penalties for 
non-performance by corporate officers, and suggests that such penalties be considered as an alternative to 
standard tools for corporate governance. 

Risk-based regulation 
J Walls et al, ‘Critical trust: understanding lay perceptions of health and safety risk regulation’ (2004) 

6(2) Health, Risk and Society 133-150. This article presents the results of a study of public perceptions of two 
risk regulators in the UK, the Health and Safety Executive, and the Railways Inspectorate. Public perceptions of 
the two regulators are quite different; differences which may be attributable to a reconciliation of perceptions of 
the role of the organisation, structural factors and the nature of the regulated risk. 

Risk assessment 
T Horlick-Jones, ‘Experts in risk? Do they exist?’ (2004) 6(2) Health, Risk and Society 107-114. This 

article considers the question of expertise, as it relates to risk, trust and decision-making. The article examines 
the shift from the traditional, authoritative role of professionals to a rise in alternative forms of expertise, asking 
what constitutes expert knowledge about risk? 

OHS management 
 A Mikkelsen and P Saksvik, ‘The relationship between systematic OHS management and sick 
leave’ (2004) 20(2) Journal of Occupational Health and Safety, Australia and New Zealand, 169-179. This arti-
cle reports on a study of the level of OHS management implementation in the Norwegian energy sector. While 
most companies had established OHS management systems and monitored risks, systematic evaluation and 
follow-up of psychosocial factors was lacking. The study reports a relationship between organisational level ac-
tivities and sick leave. 

OHS culture and climate 
G French, ‘Health, safety and environment climate analysis: measuring performance in the Australian 

context’ (2004) 20(2) Journal of Occupational Health and Safety, Australia and New Zealand, 155-167. This 
article describes a tool for measuring management commitment and employee involvement in OHS, and the 
application of the tool in a chemical processing plant. 

Enforceable undertakings 
C Parker, ‘Restorative justice in business regulation? The Australian Competition and Consumer Com-

mission’s use of enforceable undertakings’ (2004) 67(2) Modern Law Review 209-246. This article draws on 
empirical research into the use of enforceable undertakings by the Australian Competition and Consumer Com-
mission, arguing that, if appropriately implemented, such undertakings can be a valuable alternative to tradi-
tional regulatory enforcement action. Enforceable undertakings are now used by a range of Australian regula-
tors, including OHS regulators, to formalise decisions to forego enforcement litigation on the basis that offend-
ers will correct their misconduct and comply in the future. 

Industrial manslaughter 
H Glasbeek, Crime, health and safety and corporations: meanings of the failed Crimes (Workplace 

Deaths and Serious Injuries) Bill , Centre for Employment and Labour Relations Law, Working Paer 29, Os-
goode Hall Law School, Canada, 2004. This working paper discusses the failed Victorian Bill on industrial man-
slaughter and explores the technical and ideological hurdles that have made it difficult to hold corporate officers 
criminally responsible for occupational fatalities and serious injuries. 
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Intervention research 

A LaMontagne, ‘Improving OHS policy through intervention research’ (2004) 20(2) Journal of Occupa-
tional Health and Safety, Australia and New Zealand 107-113. The article examines the contribution of interven-
tion research to the development, implementation and evaluation of the effectiveness of OHS policy. 

Occupational health 
 J Verbeek et al ‘Building an evidence base for occupational health interventions’ (2004) 30(2) Scandi-
navian Journal of Work, Environment and Health 164-168. In this article researchers from occupational health 
research institutes in Finland and the Netherlands argue that there is a need to build an evidence base to inform 
occupational health interventions. Information is required on the most effective ways of eliminating occupational 
health hazards, and on preventing and treating occupational disease. It is proposed that systematic reviews 
provide means for developing this evidence base.  
 

Machinery safety—all terrain vehicles 
MIRA Ltd and the Health and Safety Executive Mathematical modelling of the stability of passenger 

carrying tandem seat all terrain vehicle (ATV), HSE Research Report 223, HSE Books, Sudbury, 2004. This 
research examines the stability of passenger carrying, tandem all terrain vehicles (ATVs). It examines a number 
of roll-over scenarios, both with and without a passenger. 

Musculoskeletal injuries 
M Brenner, D Fairris and J Ruser ‘ “Flexible” work practices and occupational safety and health: explor-

ing the relationship between cumulative trauma disorders and workplace transformation ’ (2004) 43(1) Industrial 
Relations 242-251. This article examines the relationship between establishment of “flexible” work practices 
including quality circles, work teams and just-in-time production, and measures of cumulative trauma disorders. 
The results demonstrate a positive, statistically significant, and quantitatively sizeable relationship between 
these disorders and the use of such flexible work practices. 

Occupational stress 
M Moreau et al ‘Occupational stress and incidence of sick leave in the Belgian workforce: the Belstress 

study’ (2004) 58(6) Journal of Epidemiology and Community Health 507-516. This Belgian study applied the 
Karasek demand/control/social support/strain (JDCS) model to investigate the relationship between job stress 
and ill-health. The five year, cohort study, conducted with 20,463 workers employed in 25 companies, found a 
significant association between high strain jobs, with low social support, and repetitive spells of sickness ab-
sence. In men, such jobs were also associated with high sick leave incidence and short spells of sick leave 
(seven days or less). 

Working time 
P Berg, E Appelbaum and A Kalleberg ‘Contesting time: international comparisons of employee control 

of working time’ (2004) 57(3) Industrial and Labor Relations Review 531-549. Drawing on interviews undertaken 
in 2000 with managers, public sector policy-makers and administrators, and union leaders, as well as research 
literature, this paper illustrates how three broad factors affect the degree of workers' control over the timing and 
total hours of their work. These factors are the institutional and regulatory environment within the country, la-
bour market conditions, and management and union strategies, and they are shown to affect working time and 
employee control over working time in the United States, Australia, Japan, Germany, Italy, the Netherlands, and 
Sweden. In some cases, employers and unions negotiated contracts that increased employee control over 
working time and provided employers with greater flexibility.  

Agency work and labour hire 
 (2004) 23(1) Comparative Labour Law and Policy Journal. A series of articles examine trends 

in temporary work as agency or hired labour, in several European countries. The articles discuss the legal prob-
lems inherent in this tripartite employment relationship. 

Key research & reports ( c o n t i n u e d )  



Construction 
 Habilis Ltd Peer review of analysis of specialist group reports on causes of construction accidents, HSE 
Research Report 218, HSE Books, Sudbury, 2004. This report examines specialist construction inspector re-
ports of investigation of 91 incidents, comparing contributing factors to requirements of the UK Construction 
(Design and Management) Regulations. A key finding is that in 50% of incidents, a contributing factor is de-
signer failure to address site conditions, operational aspects of the structure and other design factors.  

 

OHS and women’s work 
M Saurel-Cubizolles et al ‘Employment, working conditions, and preterm birth: results form the Europop 

case-control study’ (2004) 58(5) Journal of Epidemiology and Community Health 395-401. This article reports 
on an analysis of the relationship between preterm birth and working conditions in 16 European countries. 
Based on 5145 preterm and 7911 term births, and interviews with women, after delivery, about their working 
conditions, the research found that although employed women did not have an excess of pre-term births, a 
moderate excess risk was observed for women working more than 42 hours per week, standing more than six 
hours a day, and for women with low job satisfaction. 

 
Data on work and health 

 Eurostat Work and health in the European Union – a statistical portrait, Eurostat, Belgium, 
2004. This report is a statistical portrait of health and safety at work in the European Union, based on various 
statistical data available at EU level, for the period 1994 to 2002. It describes the general picture of working life 
including characteristics of the European labour force and overall importance of ill-health due to work-related 
factors, including work-related disease, psycho-social problems and the frequency of accidents. These work-
health outcomes are described by age, gender, sector of economic activity, occupation and other relevant vari-
ables. The report is online at http://europa.eu.int.  
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 Robert Darcy Coombs v Patrick Stevedores Holdings Pty Ltd [2004] NSWIRComm 77 

In this case, a prosecution initiated by a union, the Justice Haylen held that repetitive strain soft tissue 
(neck, arm and back) injuries caused by inadequate work breaks could found a charge for breach of the em-
ployer’s general duty. The gist of the allegations was that, “under the system of the operation of the straddle 
cranes adopted by the defendant, the drivers were exposed to the risk of neck, arm and back injury although 
there was no precise allegation of permanent injury (para 3).The charges alleged that in the driving and opera-
tion of straddle cranes in the movement of containers there was an unsafe system of work, an unsafe use of 
plant, and a failure to instruct and train the saddle drivers in the safe operation of equipment. The defendant 
pleaded guilty to the instruction, information and training charges, and contested the other charges. 

Justice Haylen (at para 362) observed that it was “abundantly clear … that a quite innocuous piece of 
machinery, such as a computer keyboard, may pose no inherent risk to employees who use it: much will depend 
on the nature of the use as to whether or not there is a risk to employees’ health and safety”, including the pre-
cautions and control mechanisms adopted by the employer. “A straddle crane used for four and a half hours per 
day with the availability of relief drivers, alternative duties and a number of formal breaks in the work may pose 
little or no threat of injury to the driver” (para 363). In repetitive use cases “a range of matters have to be consid-
ered before the aspects of the work can be linked to the types of complaints and injuries reported by employ-
ees” (para 363 and see further paras 364-365). “It would be quite contrary to principle for a defendant to be 
found guilty of a breach of [the employer’s general duty] in circumstances where the detriment could not be 
clearly identified and where the breach existed in theory only without any evidence of actual risk” (para 365). 

After reviewing the evidence presented at trial, Justice Haylen was satisfied that “during the charge pe-
riod the straddle drivers … were potentially at risk of suffering repetitive strain type soft tissue injury as a result 
of the various postures that they adopted in driving the straddle crane. This potential risk was real rather than 
theoretical … [but] not all employees were exposed to the same level of likelihood of suffering repetitive strain 
soft tissue injury” (para 371 and see also paras 372-377). Justice Haylen concluded that this “chrystalised and 
real, rather than merely potential, risk” came within the particulars of the charges (outlined above and see paras 
378-382) and that the prosecutor had provided sufficient evidence of the alleged charges. The defendant ar-
gued that drivers had many “discretionary” opportunities for work breaks, but Justice Haylen found that these 
discretionary breaks “were not part of the defendant’s system of work to ensure that straddle crane drivers were 
not exposed to repetitive strain soft tissue type injuries … There was … nothing in the evidence which demon-
strated that the defendant structured, imposed or enforced a system of small breaks in order to ensure that the 
drivers did not succumb to repetitive strain injury: nor did the defendant require the breaks to be used for exer-
cise, change in posture or in any other way designed to relive muscle stress” (para 388 and see further para 
389-390). 

Justice Haylen considered that the law is well settled: in order to comply with the employer’s general 
duty 

“the systems of work must be ‘coherent and systematic’ so that all employees who are 
performing work on any given site can properly understand what is being required of them … The 
defendant cannot ‘ensure’ the health and safety of its employees by leaving it to them, during 
‘discretionary’ periods or informal breaks and micro breaks, what steps they should take to avoid 
the risk of systematic injury. This approach of the defendant had even less merit when it is under-
stood that the drivers were not directed in accordance with the various steps set out in reports 
and assessments by experts” (para 390). 

Justice Haylen also found that the charges pertaining to unsafe plant had been proved. 
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Amaca Pty Limited v The State of New South Wales and Anor [2004] NSWCA 124 
 A worker who had developed mesotheliom, sought compensation from his employer, the owner 

of the power station in which the asbestos was used and the manufacturer and supplier of the asbestos. The sup-
plier of the asbestos brought a cross claim against the State of New South Wales, claiming that it knew of the 
dangers of asbestos at the time, and was in a position to prevent or minimise the risk of harm to workers exposed 
to asbestos. The New South Wales Court of Appeal assumed that the State did know that exposure of workers at 
the power station to asbestos might cause harm to workers. The Court of Appeal distinguished the facts of this 
case from the situation in Crimmins v Stevedoring Industry Finance Committee [1999] 200 CLR 1, and held that, 
even though the State had a power under the Scaffolding and Lifts Act 1912 to direct the employer to take steps 
to prevent the worker inhaling asbestos, it owed no common law duty of care to the worker because it did not 
have the power to direct the worker where to work; the employer and supplier of asbestos had sufficient power to 
avert the risks; and the recognition of such a duty would impose far too onerous an obligation upon the State. 

Inspector Atkins v Steggles Limited [2004] NSWIRComm 70 and Inspector Atkins v Network Pro-
duction Personnel Limited [2004] NSWIRComm 71 

A labour hire company and a host employer were both prosecuted after a worker died after being crushed 
between the tractor he had been driving and a water tank. The worker, whose first language was Cambodian and 
not English, had jumped from the tractor while it was moving and had attempted to secure a load that had over-
turned. Justice Boland fined the host employer $159,250 and the labour hire company $217,500. Justice Boland 
held that the fatality took place because of inadequate training, instruction and supervision, and said that the fact 
that English was not the worker’s first language made it more likely that the worker would not understand com-
pletely the instructions and training given to him. The court considered that the seriousness of the labour hire 
company’s offence was greater than the host employer’s offence. Justice Boland found that there was no evi-
dence that the labour hire company considered that it had any responsibility to the worker. It had not carried out 
an inspection of the farm; had not performed a risk assessment; and had tried to transfer the whole of the respon-
sibility for the safety of its employee to the host employer. The seriousness of the offence was exacerbated by the 
fact that the host employer made no attempt to ascertain the worker’s level of understanding of the work that was 
to be performed. 

Inspector Green v Coffey and Cork [2004] NSWIRComm 110 (28 April 2004) 
In this case, WorkCover NSW successfully prosecuted two directors of a construction company for direc-

tor’s offences under section 50 of the Occupational Health and Safety Act 1983 (NSW) after a wall collapsed dur-
ing a demolition and killed the site foreman.  WorkCover had withdrawn offences against the company after it had 
gone into liquidation. The company had failed to prepare a site-specific OHS plan, including a risk assessment; 
had failed to provide adequate support to the wall; and had failed to properly supervise the foreman. 

Ag Ready (unreported, Victorian Magistrates’ Court (Baberio M) May 2004) 
Section 54(1) of the Occupational Health and Safety Act 1985 (Vic) provides that an employer shall not 

dismiss an employee or injure an employee in the employment of the employer or alter the position of the em-
ployee to the detriment of the employee by reason only that the employee — (a) performs any function or duty as 
a health and safety representative or as a member of a health and safety committee; (b) assists or gives any in-
formation to an inspector, health and safety representative or health and safety committee; or (c) makes a com-
plaint in relation to health and safety to the employer, a fellow employee, inspector, health and safety representa-
tive or health and safety committee.” In the Ag Ready case the employer was fined $10,000 and ordered to pay 
compensation of $10,000 to an employee health and safety officer for dismissing the health and safety officer be-
cause the officer had sent a fax to WorkSafe Victoria, seeking help. 
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In Australia and in much of Europe, regulatory agencies responsible for occupational health and safety place 
little emphasis on the role of deterrence. Instead, they prefer to rely very largely on advice and persuasion, and 
upon a co-operative approach, to achieve improved standards of workplace health and safety. 
 
In contrast, in the United States, deterrence lies at the very heart of regulatory policy and its enforcement. How 
effective has such an approach been and does its impact vary depending upon the characteristics of the target 
group? NRCOHSR Director Neil Gunningham, together with Robert Kagan and Dorothy Thornton of the Univer-
sity of California, Berkeley, recently explored these questions, through an empirical study of electroplaters (who 
have been subject to a recent enforcement ‘blitz’) and chemicals companies (who have been long-standing tar-
gets of enforcement action). 
 
They found that neither specific deterrence (for example, previous enforcement action against the individual 
enterprise) nor general deterrence (for example, previous sanctions against others) played a major role in shap-
ing corporate safety, health or environmental behavior. However, general deterrence did serve as a reminder to 
firms about issues that might otherwise not have gained their attention (even though it rarely influenced their 
actions) and as a reassurance that others were not ‘getting away with it’ while they spent money and energy on 
costly compliance measures. 
 
Of far greater importance than either specific or general deterrence was what they term ‘implicit general deter-
rence’, a category not recognised in the policy literature. They were struck by how many of their smaller respon-
dents failed to engage in detailed calculations as to the likelihood of detection or the severity of punishment, of 
the type predicted by deterrence theorists. Instead they appeared to use general rules of thumb: ‘you will get 
caught’, ‘the penalty could put you out of business’, ‘resistance is futile’. The researcher team concluded that 
the overall effect of sustained inspection and enforcement activity has been to inculcate a ‘culture of compli-
ance.’ And rather than simply providing a threat, regulations and inspections acted as a reminder to enterprises 
as to what was required of them. 
 
Yet instrumental considerations, even in the more complex form of implicit general deterrence, were not the 
only ones that weighed upon industry respondents. Almost half the respondents also provided a range of nor-
mative explanations for why they complied with safety, health and environmental regulation. In essence, many 
of them perceived themselves as ‘good guys’, complying with regulation because it was the right thing to do. 
However, they struggled to disentangle normative from instrumental motivations, and wrestled with the tempta-
tion to backslide when safety, health or environmental improvements proved expensive. In the absence of regu-
lation and implicit general deterrence, it is questionable whether their good intentions would have translated into 
practice. 
 
In any event, deterrence in any form was of far greater concern to small and medium sized enterprises than it 
was to large ones. For major reputation-sensitive firms in the environmentally sensitive chemical industry, regu-
lation and its enforcement played only a minor role (‘as a baseline’) and most chose to go substantially beyond 
compliance for reasons that related to risk management considerations and to the perceived need to protect 
their social license to operate. Crucial in this regard was maintaining the trust and support of local communities, 
of avoiding the attention of potentially critical stakeholders, and of preserving the company’s reputation as a 
responsible entity. 
 
Large companies could also be distinguished from the smaller companies in terms of how they went about com-
plying or over-complying. They treated regulation and liability rules as sources of substantial additional costs, 
and hence as economic signals – to which they responded by seeking out and often finding solutions that sub-



stantially mitigated those costs and occasionally even saved them money overall. In this regard, they were proac-
tive and innovative in a way that boundedly-rational small companies, particularly electroplaters, most certainly 
were not. 
 
Thus there are various strands that must be taken into account in understanding what motivates corporate safety, 
health and environmental behavior. Importantly, many, but not all of these strands are interwoven. There is a tight 
coupling, for example, between normative and instrumental explanations for compliance. Even those who see 
themselves as ‘good guys’ and who comply because it is ‘the right thing to do,’ suggest they would be reticent to 
do so if they were not confident that the ‘bad guys’ are being effectively regulated and sanctioned. Similarly, there 
is a connection between informal social pressures and formal legal ones. Thus the law is seen by many (including 
local communities) as a moral barometer, and any company found in non-compliance risks not only legal sanc-
tions but the informal stigma and reputation damage that the community and other stakeholders may inflict. 
 
Finally, how these various strands play out depends very much on the size and sophistication of companies them-
selves and on the characteristics of the industry sector within which they are located. Electroplaters responded 
very differently to various external drivers than did chemical companies, and even within the latter, small and me-
dium sized companies were influenced by substantially different considerations from large companies. Overall, 
there was little support for models of business firms as “amoral calculators,” who carefully weigh the certainty and 
severity of sanctions and who can be manipulated through a judicious mix of specific and general deterrence. 
 
But there are also important lessons for Australian regulators about the virtues ( in some circumstances, and in 
relation to some sectors) of a greater emphasis on deterrence. Overall, as others have pointed out, an optimal 
strategy is likely to involve integrating both compliance and deterrence strategies rather than treating them as mu-
tually inconsistent alternatives. 
 
A working paper on this topic will be published on the Centre website (http://www.ohs.anu.edu.au) in July, and 
readers are invited to provide comments to Neil.Gunningham@anu.edu.au. 

.  
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