
As part of its mission to monitor and report on developments in OHS regula-
tion, the Centre produces a newsletter – this is the seventh edition, and it includes 
updates on OHS regulatory developments, important journal articles and other re-
search reports, recently decided cases and an overview of a forthcoming working 
paper on the use of infringement notices in OHS law enforcement. We welcome 
readers’ suggestions on articles, books and reports that might be included in forth-
coming newsletters. 

Centre publications 
In the last few months, Centre staff have edited a volume OHS Regulation 

for a Changing World of Work with contributions from Australian and overseas OHS 
regulation researchers. The book, to be published mid-year by Federation Press, 
explores the implications for OHS regulation of the changing nature of work and its organisa-
tion, new approaches to OHS standards setting, strategies to develop organisations for OHS 
management, workplace arrangements for worker participation in OHS, regulating OHS in 
small businesses, and flexible work and organisational arrangements. It also proposes new 
approaches to OHS enforcement based on responsive enforcement, and considers the appli-
cation or restorative justice in OHS regulation. 

The latest Centre working papers online at http://www.ohs.anu.edu.au are: 

• Regulating supply-chains to address the occupational health and safety problems 
associated with precarious employment: The case of home-based clothing workers 
in Australia (PDF:209K/ 24 pages) ; and 

• Statutory OHS Workplace Arrangements for the Modern Labour Market 
(PDF:300K/35pages). 

And new working papers on The Use of Infringements Notices in OHS Law Enforce-
ment, on Regulatory Strategies for Safe Design of Plant and Reflection on Reforms: Develop-
ing Criminal Accountability for Industrial Deaths, will be available on the website in April, 2004. 
OHS regulation research consortium 

As part of its role the Centre coordinates a Consortium of Australian OHS regulation 
researchers, with the aim of fostering, developing and supporting an interdisciplinary 
collaborative network of researchers in this field and building the evidence base for OHS 
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regulation. The annual ‘work in progress’ workshop was held in February 2004, attended by representatives of 
OHS authorities, as well as OHS regulation researchers. 

You can find power point presentations for some of these research projects, as well as information 
about the National OHS Regulatory Research Consortium at http://www.ohs.anu.edu.au/consortium/index.html. 
Further information about the Centre is at http://www.ohs.anu.edu.au/. 

Readers interested in the Regulatory Institutions Network, of which the Centre is part, can explore the 
RegNet website at http://regnet.anu.edu.au/. If you are not a subscriber to this newsletter, you can subscribe on 
http://www.ohs.anu.edu.au/publications/subscribe.html 
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International news  

 
 
 
UK – The Strategy for Workplace Health and Safety to 2010 and Beyond sets out directions 
for the UK health and safety system and the roles of the Health and Safety Commission, the 
Health and Safety Executive and Local Authorities (LAs). The strategy is underpinned by a 
research report reviewing literature relevant to interventions to improve OHS compliance 
(Health and Safety Executive, Building an Evidence Base for the Health and Safety Commis-
sion Strategy to 2010 and Beyond, HSE Research Report 196, HSE Books, Sudbury, 2003). 
The strategy and research report are online at http://www.hse.gov.uk  
 
 
US - The US National Institute for Occupational Safety and Health (NIOSH) has released its 
Strategic Plan for 2004-2009. The plan is online at http://www.cdc.gov/niosh/homepage.html. 
 
 
Also in the US - The National Institute for Occupational Safety and Health (NIOSH) is enter-
ing the third phase of a three part study to evaluate the effectiveness of the American Na-
tional Standards Institute (ANSI) voluntary guideline for preventing injury from industrial ma-
chines (ANSI B11 YR3). After training representatives from participating companies (phase 
one) and establishing risk-reduction teams in participating companies (phase two), the third 
phase, now beginning, involves implementing preventive measures identified by teams and 
evaluating the impact in terms of injury reduction. Information about the evaluation is online at 
http://www.cdc.gov/niosh/homepage.html. 
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EU – Following a European Commission White Paper in 2001 on a ‘future chemical strategy’ called REACH, 
and subsequent industry and internet consultation, a revised proposal for an EU regulation has now been for-
warded to the European Parliament and the EU’s Council of Ministers for adoption. The key elements of the 
system are: (1) registration based on industry submission to the Central Agency of data on hazardous proper-
ties of all substances (except polymers and non isolated intermediates) manufactured or imported into the EU in 
quantities above 1 tonne per year; (2) preparation of risk assessment and provision of safety information to 
downstream users; (3) evaluation of a substance dossier to ensure it is compliant or substance evaluation 
where Member State authorities consider whether more information is required for the Chemical Safety Assess-
ment; (4) Community wide authorisation for the use of substances considered to be of very high concern (eg 
carcinogens, mutagens, toxic to reproduction, persistent and bioaccumulative, endocrine disruptors); (5) restric-
tions on use; (6) manufactures and importers to develop risk reduction measures for all known uses of the 
chemical including downstream uses; (7) clear guidelines on what may be classified as confidential; (8) creation 
of a European Chemicals Agency to manage the technical and administrative aspects of REACH; (9) amend-
ment of the EU’s Dangerous Substance Directive to include the globally harmonised system on the classifica-
tion and labelling of chemicals; and (10) registration of substances in articles if the substances are classified as 
dangerous, are intended to be released from the product and are present in the ‘article type’ in quantities over 1 
tonne per year. The full proposal is available at http://europe.eu.int/eur-lex/ and a UK position paper on the 
scheme is at http://www.defra.gov.uk. 

Australia – The Federal Minister of Employment and Workplace Relations has announced that Australia has 
ratified the International Labour Organisation (ILO) convention on Occupational Health and Safety (OHS), No. 
155. Ratification means Australia is committing itself to developing and maintaining law and practice in compli-
ance with the convention's standards and to the supervisory procedures the ILO uses to ensure member states 
comply. It is likely that existing Commonwealth/state/territory OHS law is sufficient to ensure compliance with 
the convention although its ratification does give the federal government the means to introduce national OHS 
legislation, using its external affairs power. For details of the convention see http://www.ilo.org. 
Australia - The Productivity Commission has been requested to undertake a research study examining the con-
tribution that national building regulatory reform, under the auspices of the Australian Building Codes Board 
(ABCB), has made to the productivity of the building and construction industry and its impact on economic effi-
ciency in Australia, as well as the potential that such reform has to make further gains. Amongst its terms of ref-
erence, the Commission is to examine whether the Inter Government Agreement is providing efficiency and 
cost effectiveness in meeting community expectations for health, safety and amenity in the design, construction 
and use of buildings through nationally consistent building codes, standards and regulatory systems. The Com-
mission is to report by November 2004. Further information is at http://www.pc.gov.au. 

Also in Australia - Following the nationwide ban on asbestos that came into effect on 31 December 2003, the 
National Occupational Health and Safety Commission is calling for public comment on supporting codes of 
practice and guidance notes. These concern asbestos management in buildings, and asbestos removal. Public 
comment closes on 28 May 2004 for these documents which are online at http://www.nohsc.gov.au. 

Australia - Commonwealth employment – The Occupational Health and Safety (Commonwealth Employment) 
Amendment Regulations 2003 introduced several amendments of an administrative nature. The amendments 
are online at http://www.findlaw.com.au. 

New South Wales – The NSW government has established interagency guidelines for the prevention and in-
vestigation of long haul heavy vehicle trucking incidents, involving WorkCover NSW, NSW Police, the Roads 
and Traffic Authority (RTA), and the Department of Environment and Conservation (DEC). The guidelines set 
out which agency should investigate the many factors that can contribute to a trucking accident. The guidelines 
are online at http://www.workcover.nsw.gov.au. 

New South Wales – The NSW WorkCover Authority has published new Compliance Policy and Prosecutions 
Guidelines. The document outlines WorkCover’s approach to ensuring compliance with the Occupational Health 
and Safety Act 2000, the Workers Compensation Act 1987 and the Workplace Injury Management and Workers 
Compensation Act 1998. The guidelines are online at http://www.workcover.nsw.gov.au. 
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Also in New South Wales – The NSW WorkCover Authority is currently investigating accredited assessors 
who test for and assess applicants for certificates of competency to undertake work such as scaffolding, dog-
ging or rigging, or to operate equipment such as forklifts or cranes. The Authority is offering an amnesty, until 30 
April 2004, to certificate holders who were assessed without completing a proper knowledge test or practical 
assessment. Any such person who does not apply for the amnesty may be prosecuted and face heavy fines 
and prison. To be eligible for the amnesty, the certificate must be handed in to WorkCover and information pro-
vided about the improper assessment. 
Victoria - The Code of Practice for the Prevention of Falls in General Construction and the Code of Practice for 
the Prevention of Falls in Housing Construction are expected to be available at the end of March. See http://
www.workcover.vic.gov.au. 

Victoria - As we go to press Chris Maxwell QC is due to release the final report on the review of Victoria's OHS 
Act. Due to timing we are unable to cover the report's recommendations but the report will be online at http://
www.workcover.vic.gov.au.  
 
Victoria – The Occupational Health and Safety (Noise) Regulations 2004 came into operation on 30 January 
2004. The regulations set an exposure standard of: (a) an 8 hour equivalent continuous sound pressure level of 
85 dB(A) measured in A-weighted decibels referenced to 20 micropascals at an employee's ear position; or (B) 
a C-weighted peak hold sound pressure level reading of 140 dB(C) measured in decibels referenced to 20 mi-
cropascals at an employee's ear position. The regulations also require assessment of employees’ exposure to 
noise, application of a hierarchy of control measures to minimise exposure to noise; consideration of sound 
pressure level by employers acquiring plant for use at a workplace; provision of information, instruction and 
training; and audiometric testing and examination; and consultation with health and safety representatives in 
certain circumstances. The regulations also include specific duties of designers, manufacturers and suppliers of 
plant to determine and minimise sound power. The regulations and guidance can be accessed at http://www.
workcover.vic.gov.au. 

Victoria – A Worksafe campaign from January to April 2004 involves inspectors visiting 500 workplaces in 
some sectors of construction and utilities businesses distributing guidance on Sun Protection for Construction 
and Other Outdoor Workers. In a second stage, from July 2004, inspectors will examine the UV protection poli-
cies of businesses in these sectors. A third stage will involve further visits by inspectors in the summer of 
2004/2005 and employers not adequately controlling exposure to UV radiation may be issued with notices. For 
more information see http://www.workcover.vic.gov.au. 

Also in Victoria – the Public Transport Safety and Transport Legislative review has produced an Issues Paper 
on Improving Rail Safety in Victoria. The paper outlines the current approach to rail safety, examines some is-
sues in the contemporary debate about safety regulation and enforcement, proposes a legislative framework for 
controlling risk and improving rail safety, and identifies implementation issues. The issues paper is available 
from the Department of Infrastructure, Victoria. 

South Australia – The Bill to amend the Occupational Health, Safety and Welfare Act 1986 has been referred 
to a Parliamentary Standing Committee for consideration, delaying its reintroduction to state parliament. 

Western Australia - The Commission for Occupational Safety and Health has developed a draft code of prac-
tice for excavation and accompanying proposed regulations which cover planning, preparation and conduct of 
work practices in excavation. Public comment on the proposed regulation and code is open until 12 June 2004. 
The documents are online at http://www.safetyline.wa.gov.au/pagebin/wswanews0061.htm. 

Queensland – Workplace Health and Safety Queensland has issued a new Asbestos Advisory Standard 2004 
which provides information about asbestos, advises on the onsite management of asbestos by building owners 
and on the protection of workers engaged in treatment or removal of asbestos. There is also a new First Aid Ad-
visory Standard 2004 and a new Noise Advisory Standard 2004. The advisory standards are online at http://
www.whs.qld.gov.au. 
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Australian Capital Territory – The Occupational Health and Safety Amendment Bill 2004 was tabled in the 
Legislative Assembly in February. The Bill improves inspector powers, broadens the range of enforcement 
measures (including penalties) available, introduces an internal review mechanism for decisions of inspectors 
and aligns inspector powers and enforcement measures with dangerous substances legislation. 

 
Australian Capital Territory : The Dangerous Substances Act 2004 was proclaimed to commence on 5 April.  
The Centre facilitates and promotes groups of collaborating researchers conducting research into aspects of 
OHS regulation.  

The Centre facilitates and promotes groups of collaborating researchers conducting research into as-
pects of OHS regulation. In this issue we profile consortium members Dr Rebecca Loudon and Dr Ann 
Williamson. 

Further details on these, and other members of the Consortium, are at the Centre’s website at http://www.ohs.
anu.edu/consortium/index.html. 
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Rebecca Loudoun is a lecturer in the Department of Industrial Relations and a member of the La-
bour Regulation Research Unit of the Socio-Legal Research Centre at Griffith University. Since the 
award of Rebecca's doctorate on occupational health and safety issues associated with extended 
hours of work, she has expanded her research to focus on broader organisational, social and eco-
nomic issues influencing health and safety performance. Rebecca has particular interests in the 
nexus between enterprise bargaining and health and safety at work including: work intensification 
and working time (shift roster scheduling, fatigue and extended hours of work); employee participa-
tion and health and safety outcomes; and the role of unions in influencing health and safety out-
comes. 

 
Ann Wiliamson is Associate Professor and Deputy Director of the New South Wales Injury Risk 
Management Research Centre at the University of New South Wales. Her current research interests 
include fatigue management in the long distance road transport industry and the effects of precari-
ous employment on occupational health and safety in road transport, hotels and call centres. She is 
interested in contributing to the development of causal models of fatigue which extend beyond the 
simple links between long hours of driving and fatigue, to include organisational and social issues 
as well. This work takes up issues of the timing of fatigue in relation to circadian changes and the 
effects of sleep deprivation, understanding the effects of fatigue on performance and the reasons for 
these effects and looking at individual differences in fatigue experiences and effects on perform-
ance. She also researches in the area of error, injury and safety, focusing on understanding the role 

• Dr Rebecca Loudon  

• Dr Ann Williamson  
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OHS regulation 
R Johnstone, Occupational Health and Safety Law and Policy, Text and Materials, Law Book Company, Syd-
ney, 2004. This is the second edition of this comprehensive text on Australian OHS law and policy. Chapters 
cover the origins of OHS law, standards setting, employer and other duties, enforcement and compensation of 
occupational injuries and illness. 

Historical aspects of compensation in the United States 

J Fabian Witt, The Accidental Republic: Crippled Workingmen, Destitute Widows, and the Remaking of Amer-
ica, Harvard University Press,Boston, 2004. This book discusses the US legal institutions that developed to deal 
with that nation's exceptionally acute industrial accident crisis in the nineteenth century. These arrangements 
included elaboration of the common law of torts, cooperative insurance founded by workingmen's organisations, 
welfare-capitalist accident relief funds established by leading employers, and compulsory insurance such as 
workmen's compensation advocated by social reformers. 

New directions in working life 

C von Otter, Swedish Working Life – Searching for a New Regime, Swedish National Institute for Work-
ing Life, Stockholm, 2004. This book is based on analysis by the Swedish National Institute for Working Life, 
undertaken at the request of the Swedish government, to examine trends affecting the development of a sus-
tainable Swedish working life. The book draws on Swedish and international research into the working life of the 
future. The book is online at http://ebib.arbetslivsinstitutet.se/isbn/2004/isbn9170457026.pdf. 

Worker participation 
E Tucker, ‘Diverging trends in worker health and safety protection in Canada, 1985-2000’ (2003) 58(3) 

Industrial Relations 395-424. This article compares recent OHS regulatory developments in five Canadian juris-
dictions – Alberta, British Coulmbia, Nova Scotia, Ontario and the federal jurisdiction. Although all jurisdictions 
adopt a similar approach there is considerable divergence in arrangements for worker participation and protec-
tion. 

Systems-based regulation 
             C Coglianese and D Lazer, ‘Management-based regulation: prescribing private management to achieve 
public goals’ (2003) 37 Law and Society Review 691-730. The paper discusses management-based regulation, 
that is regulation that directs organizations to engage in a planning process to achieve public goals. Presenting 
case studies from OHS, food safety and environmental protection, the paper argues that management-based 
regulation is a useful strategy when regulated entities are heterogeneous and regulatory outcomes do not lend 
themselves to defining performance outcomes that can be readily monitored. However, regulators will need to 
intervene at multiple stages of the production process. 

Audit 
             ‘Auditing in regulatory perspective’ (2003) Law and Policy 25(3) 179-320. This edition presents a series 
of articles on ‘audit’ a term now used in a variety of contexts to refer to new or more intense verification require-
ments. The articles canvass a range of issues including: definitions of audit, expertise and independence of 
auditors, audit methodologies and ability of compliance program audits to provide adequate assurance of com-
pliance system performance. 

Of particular interest for OHS regulators is C Parker ‘Regulator-required corporate compliance program au-
dits’ (2003) 25 Law & Policy 221-244, which critically examines the ability of compliance program audits to pro-
vide adequate assurance of compliance system performance. The empirical evidence comes from the use of 
compliance program audits in monitoring compliance with enforceable undertakings agreed upon between com-
panies that have allegedly breached the law and the Australian Competition and Consumer Commission and 
the Australian Securities and Investments Commission. 
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Risk assessment 

             C Kirchsteiger, ‘Technical communication on status in developing a compass for risk assess-
ment’ (2004) 42 Safety Science 159-165. This article reports on outcomes from an international workshop to 
review the status of technological risk assessment in the power, chemical process, waste, transport and food 
industries. The workshop proposed that harmonised risk assessment procedures, but not risk criteria, could as-
sist in understanding risk decisions across sectors. A ‘template’ is under development aimed at mapping the 
technical steps of risk assessment. 

Performance-based regulation 
             P May, ‘Performance-based regulation and regulatory regimes: the saga of leaky buildings’ (2003) 25
(4) Law and Policy 381-401. Performance-based regulation is held to overcome problems of overly rigid rules 
and inflexible enforcement by regulating for results. Drawing on experience with performance-based regulation 
under New Zealand’s building regulation, May argues that the outcome of ‘leaky buildings’ highlights the 
‘Achilles’ heel’ of performance-based regulation, that is, allowing flexibility without sufficient accountability. 

Regulatory goals 
             F Haines and D Gurney, ‘The shadows of the law: contemporary approaches to regulation and the 
problem of regulatory conflict’ (2003) 25(4) Law and Policy 353-380. This paper discusses the problem of com-
peting regulatory goals, that is, when techniques to encourage compliance in one area can create incentives to 
breach regulatory provisions of a competing regime. The problem is examined through analysis of responsibili-
ties for subcontractor safety under Australian OHS law and responsibilities under Australian trade practices law, 
in relation to protecting competition. 

Occupational stress 
             T Kristensen, The Copenhagen Psychosocial Questionnaire, National Institute of Occupational Health, 
Copenhagen, Denmark, 2003. Reports on the survey for assessing psychosocial work environment factors 
which has been developed in three versions: a long version for researchers, a medium size version to be used 
by work environment professionals, and a short version for workplaces. The questionnaire drew upon questions 
from 16 psychosocial questionnaires from Finland, Sweden, UK, USA, Denmark, and the Netherlands but in-
volved development of a new tool based on empirical testing of questions in a statistically representative sam-
ple of 1858 adult Danish employees. Online at http://www.ami.dk/apss. 

Hospitality 
K Hesselink et al, EU Hotel and Restaurant Sector: Work and Employment Conditions, European Foun-

dation for Living and Working Conditions, Dublin, 2004. Based on analyses of working conditions, quality of 
work and employment issues in in the 15 Member States of the EU, this report provides an overview of working 
conditions in the hotel and restaurant sector, highlighting trends and developments shaping the industry. It also 
examines issues of concern for those working in the sector and for policymakers, assessing the impact of 
trends such as globalisation, developments in technology and an increasingly demanding consumer base. The 
report is online at http://www.eurofound.eu.int. 

Road Freight Transport 
             I Houtman et al, EU Road Freight Transport Sector: Work and Employment Conditions, European 
Foundation for Living and Working Conditions, Dublin, 2004. Based on analyses from the 15 EU Member 
States, this report provides a snapshot of working conditions in the road freight transport sector, the trends and 
developments shaping the industry and the issues of concern. The report is online at http://www.eurofound.eu.
int. 

Safety passports 

             B Sreenivasan, A Review of Safety Passport Training Schemes, Health and Safety Laboratory, Shef-
field, 2003. This report for the UK Health and Safety Executive examines ‘safety passports’ which are increas-
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ingly being used by companies that employ contractors to establish OHS assurances amongst their workforces. 
The passport allows the holder access to a ‘passport-controlled’ environment, identifies training received and is 
used as evidence of qualifications for particular work. 

OHS and women’s work 
European Agency for Safety and Health at Work, Gender Issues in Safety and Health - A Review, Re-

search Report for European Agency for Safety and Health at Work, Brussels, 2004. This report examines gen-
der differences in occupational injury and illness, gaps in knowledge and the implications for improving risk pre-
vention. It shows how the design of work, its organisation and equipment are often based on the model of the 
‘average’ man and makes recommendations for the promotion and facilitation of a gender-sensitive approach in 
research, policy and prevention practices. The report is online at http://agency.osha.eu.int/. 

Regulating environment management 

D Thornton, R Kagan and N Gunningham, ‘Sources of corporate environmental performance’ (2003) 46
(1) California Management Review 127- 141. The paper reports on a study of 14 pulp manufacturing companies 
in four countries, which examined how advocacy organisations and local communities, as well as regulatory 
agencies, have influenced environmental performance. Differences amongst firm management styles are identi-
fied and different types of ‘beyond compliance’ environmental protection measures. 

Asbestos litigation 

             M White, Asbestos and the Future of Mass Torts, NBER Working Paper No. W10308, National Bureau 
of Economic Research, University of California, San Diego, 2004. This paper examines the history of asbestos 
regulation and asbestos liability, arguing that it was liability rather than regulation that eventually caused pro-
ducers to eliminate asbestos from most products by the late 1970s. The paper identifies that asbestos litigation 
is unique in a number of ways, compared to other mass torts, and mechanisms traditionally used with mass 
torts, bankruptcies and class action settlements have not worked for asbestos litigation. As a result, the paper 
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Productivity Commission inquiry 
Submissions and public hearings transcripts for the Productivity Commission’s inquiry into National 
Workers’ Compensation and Occupational Health and Safety Frameworks can be viewed online at 
http://www.pc.gov.au/inquiry/workerscomp/index.html. 

Safe design 

An issues paper published by the National Occupational Health and Safety Commission can-
vasses options for improving occupational health and safety in the early life cycle phases of work-
places, plant and equipment. The paper Eliminating Hazards at the Design Stage (Safe Design) is 
online at http://www.nohsc.gov.au. 
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Upstream duty holders 
In Inspector Batty v Vehicle Inspection Systems Pty Ltd [2004] NSWIRComm 19, the defendant pleaded guilty to 
two charges brought under s 18 of the Occupational Health and Safety Act 1983 (NSW). The charges arose out 
of an accident in August 2000, when a worker was fatally crushed by a hydraulic jack located on a vehicle in-
spection system manufactured and supplied by the defendant. Inadvertent operation of the jack had been identi-
fied by applicable Australian Standards as an issue to be taken into account by manufacturers. The risk was 
also foreseen by a rival manufacturer, who had developed an alternative design to address the risk. The manu-
facturer was fined $101,500, with a maximum penalty of $550,000 possible. The case advanced by counsel for 
the prosecution was that both general and specific deterrence had a role to play in the penalty imposed for this 
offence, and that manufacturers and suppliers, like employers, were required to be proactive in ensuring occu-
pational health and safety. 

See also WorkCover Authority of New South Wales v Kennards Hire Pty Ltd [2003] NSWIRComm 378, 3 No-
vember 2003, for a case where an equipment hire company pleaded guilty to a charge under s 18 of the Occu-
pational Health and Safety Act 1983 (NSW) for supplying a grinder which could be left running while unattended; 
and Inspector Yeung v Wideform Constructions Pty Ltd [2003] NSWIRComm 380.  

Duty on persons in control of workplaces 

In Rodney Morrison v Akula Pty Limited [2004] NSWIRComm 41 (9 March 2004) Boland J in the New South 
Wales Industrial Relations Commission examined the meaning of section 17(1)(a) of the Occupational Health 
and Safety Act 1983 (NSW), which provided that “Each person who has, to any extent, control of non-domestic 
premises which have been made available to persons (not being the person’s employees) as a place of work, or 
the means of access thereto or egress therefrom .. shall ensure that the premises, [or] the means of access 
thereto or egress therefrom … are or is safe and without risks to health”. Akula Pty Ltd had been contracted by a 
mining company to drill ventilation shafts in a mine, and had in turn engaged a contractor for the services of the 
deceased as project manager, as well as other contractors, to perform other tasks. Boland J found that Akula 
Pty Limited had contravened the duty in relation to the deceased and one of the other contractors by failing to 
ensure adequate protective cover to protect them from rock and other material falling from a height of up to 200 
metres. He took a broad approach to the interpretation of what constituted the premises. Boland J found that 
even though the mining company had primary control of the premises, Akula Pty Limited also had control in that 
it was “able to compel or direct or command to ensure that the premises were safe and without risks to health”, 
following McMillan, Britton & Kell v WorkCover Authority of New South Wales (Inspector Blake) (1999) 89 IR 
464. Akula Pty Limited had a contractual obligation to disconnect a reamer head and bring it to the surface, and 
had to perform this task in premises known to be inherently unsafe because rocks might fall down the ventilation 
shaft. Akula Pty Limited had sufficient control of the premises to ensure the premises were safe, and the project 
manager was in a position to direct the other contractors that work was not to proceed until the premises were 
safe, or to direct that certain action be taken to ensure that while persons were working in the premises they 
were not at risk by virtue of the unsafe nature of the premises. 

Particulars in relation to a failure to comply with an Advisory Standard or Industry Code of Practice in 
Queensland 

In Bow Park Pty Ltd and David Gordon Williams (C 61 of 2003) [2003] QIC 159 the defendant argued that the 
prosecutor should have given the defendant particulars of the passages in relevant Advisory Standards and In-
dustry Codes of Practice which were relied upon by the prosecution. The Industrial Court of Queensland re-
jected the defendant’s argument on the grounds that it was not consistent with the scheme of the Workplace 
Health and Safety Act 1995 (Qld). Section 37(1)(b) of the Act arms the defendant with a defence against a 
prosecution under a general duty obligation if the defendant can show that it followed a relevant Advisory Stan-
dard or Industry Code of Practice. Hall P (at p 2) observed that: 

But, by its express terms, the subsection does no more than arm the defendant with a defence. The 
[prosecutor] has no obligation to limit the burden cast upon the [defendant] by s 37(1)(b) by delivering par-
ticulars nominating how it was that the respondent fell short of the advisory standard or code of practice 
… 

Key cases  
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Industrial manslaughter: the application of the Tesco attribution principle in Scotland 
In Transco PLC v Her Majesty’s Advocate, Appeal No: XC392/03, 3 June 2003, Scotland's High Court of Justi-
ciary sitting as a Court of Criminal Appeal ruled for the first time that Scottish corporations can be prosecuted 
for the offence of ‘culpable homicide’ (similar, but not identical, to the Australian crime of involuntary man-
slaughter by gross negligence) after four members of the public were killed in a gas explosion. The court held 
that the attribution principle in Tesco Supermarkets  Ltd v Nattrass [1972] AC 153 applied in Scots law – a cor-
poration will only be held criminally liable for an offence requiring proof of knowledge or intention (such as cul-
pable homicide) where that knowledge or intention is attributable to an officer of the corporation considered to 
be senior enough to be a “directing mind and will” of the corporation. Lord Hamilton (with whom Lord MacLean 
agreed) was of the opinion that the “directing mind and will” of the company could include both an individual to 
whom powers and responsibilities were delegated, and also a group of persons, such as a committee of direc-
tors, whose delegated powers are to be exercised on a collective basis.  The court, however, rejected the argu-
ment that the prosecutor could rely on the “accumulated states of knowledge and awareness of all those hith-
erto having and exercising the directing mind and will.” In other words, the requisite knowledge or intention had 
to be held by the group to whom powers and responsibilities were delegated at the time the offence took 
place – and the court could not look to knowledge and intention of previous members of the group. The judge-
ment is online at http://www.corporateaccountability.org/dl/Cases/transcoapp.doc. 
 
 
In WorkCover Authority of New South Wales v Leighton Contractors Pty Ltd and Lindores Crane & Rigging Pty 
Ltd [2003] NSWIRComm 422 the court discussed the application of the privilege against self-incrimination 
where an employee, charged with an offence under the Occupational Health and Safety Act 1983 (NSW), was 
required to give evidence against his employer in relation to an offence arising out of the same set of events. 

 
In the occupational health and safety (OHS) field increasing use is being made of infringement notices (also 
known as penalty notices or on-the-spot fines). Such notices are part of the OHS law enforcement regime in five 
Australian jurisdictions and there are plans to introduce them in others. Legislation enabling their use was re-
cently enacted in New Zealand, and various forms of administrative penalty are also used in OHS law enforce-
ment in a number of overseas jurisdictions, including the United States, some Canadian provinces and some 
European countries. 
 
The rationale for using infringement notices under Australian law is that they enable enforcement of offences in 
a quick, easy and inexpensive process without costly court action or the need to prove the elements of an of-
fence. Hence it is more likely that enforcement action occurs, and that offences are officially ‘noticed’ and penal-
ised. The action which creates the alleged offence and the infringement notice are also linked in time, which 
may increase the preventive effect. Thus, there are some important legal and administrative arguments which 
provide a rationale for using infringement notices. Nonetheless, their role and place in OHS law enforcement is 
uncertain and there is a need for evidence of their impact. 

The strongest empirical evidence of the impact of administrative penalties on OHS performance is provided by 
studies of the US Occupational Safety and Health Administration’s (OSHA, US) citation and penalty system, in 
operation since the 1970s. Citations identify the regulations and standards alleged to have been violated and 
the proposed length of time for their abatement. Studies focusing on the impact in firms where enforcement ac-
tivity has occurred have found that even relatively small fines can achieve higher levels of compliance. In con-
trast, brief inspections that did not result in penalties had no injury reducing effects, possibly due to their failure 
to attract senior management’s attention. The US OSHA experience provides some evidence that inspection, 
coupled with an administrative penalty, may have a positive impact on compliance behaviour and consequently 
on injury levels, even in circumstances where the costs of complying are likely to exceed the economic benefits 
of compliance. 
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On the other hand, wider policy and contextual issues such as how administrative penalties are applied and for 
what offences, may influence the impact of these penalties. In any jurisdiction applying administrative penalties it 
will be important to clarify these wider issues in order to design and implement arrangements with the ‘right mix’ of 
characteristics to optimise preventive action in response to notices. Moreover, it is unclear whether direct lessons 
can be learnt from overseas’ experience with administrative penalties that are applicable to infringement notices 
as they are designed and applied in the Australian context. 

A new working paper The Use of Infringement Notices in OHS Law Enforcement by Centre Researcher Liz Bluff 
explores these matters in the context of infringement notice schemes in Australia and New Zealand. Comparison 
of the different schemes reveals key differences in the legislative basis for serving infringement notices, the type 
of offences for which they may be issued, the monetary amount of penalties, the criteria for serving such notices, 
the form and method of serving infringement notices, the required response to a notice and the effect of payment. 
The design and implementation of infringement notice schemes, with regard to these characteristics, are crucial to 
determining the effectiveness of this type of penalty for stimulating action to advance occupational health and 
safety. 

Legislative basis 
In the jurisdictions with existing arrangements, the legal basis for serving infringement notices is often established 
under OHS legislation. However in some jurisdictions infringement notices are established under statewide in-
fringement notice schemes. Thus there are differences in whether the identification of infringement offences and 
penalties, and the infrastructure for collecting, processing, reviewing and appealing fines, are established under 
OHS legislation, under legislation dealing with the use of infringement notices in law enforcement more widely, or 
a mix of the two. This makes for different arrangements between jurisdictions and potentially has implications both 
for the design of infringement notice arrangements and their implementation. For example, statewide schemes 
have the benefit of an established infrastructure for administration of fines and may draw more widely on experi-
ence in using infringement notices in law enforcement. However, they may be less attuned to considerations 
about the most strategic design and use of infringement notices in OHS law enforcement. On the other hand in-
fringement notices and arrangements designed by OHS regulators may be less attuned to wider legal issues. 
These different frames of reference are evident in some sources of variation between the Australian and New 
Zealand infringement schemes. 

Type of offences 

An infringement notice does not involve a binding determination of liability, as is the case if an alleged offence is 
prosecuted in court. For this reason the Australian Law Reform Commission (ALRC) considers that such notices 
should be reserved for clear cut offences of a less serious nature, that is offences that are relatively minor, victim-
less and involve strict or absolute liability. Australian enforcement officers also suggest, from experience, that 
unless the offences selected are unambiguous, substantial time and trouble may be required by inspectors to in-
vestigate and justify a notice, in the event that a review or appeal is requested, thus negating the rationale for their 
use. Thus reasons of enforceability suggest that infringement notices should be reserved for non-complex of-
fences where the breach is clearly defined in law, the facts are easily verified and the evidence is non-
controversial. This approach has been followed in some Australian jurisdictions but others have been more ambi-
tious, applying infringement notices to broader offences such as breaches of the general duties of care or risk 
management processes. Such offences are not clear-cut and there are practical as well as legal reasons for OHS 
regulators to be cautious about using infringement notices for broader offences of this type. The working paper 
discusses further the types of offences for which use of infringement notices might be most suitable in order to op-
timise their preventive value. 

Amount of penalty 
 
Under Australian OHS law, the maximum penalty for an infringement notice is: $1,500 (NSW and Qld), $1,000 
(ACT), $315 (SA proposed) and $250 (NT). In New Zealand, the maximum penalty is higher, set at $4,000 for 
breaches of systematic hazard identification requirements, and $3,000 for all other breaches of the OHS statute. 
In contrast, administrative penalties in Canada and the United States are set at a much higher level. There is 
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some difference of opinion about the optimal penalty for an infringement notice. Some argue that if penalties are 
set too low there is little condemnatory force associated with them and they may actually reduce the deterrent 
force of law, compared, for example, to the penalty that might be imposed in the event of prosecution by a court. 
However, there is some empirical evidence that notwithstanding the small level of infringement fines in Australian 
usage, an infringement notice is perceived to be a significant financial deterrent, especially by individuals and 
smaller firms for whom the shock impact is quite high. Nonetheless, there is scope to keep the level of penalty for 
infringement notices under review, to ensure that a sufficient level of deterrence is provided. The paper canvasses 
some options for increasing the level of monetary or other form of penalty for more serious offences. 

Criteria for serving infringement notices 
 
There is considerable variation in procedural matters and plenty of scope for inspectors to exercise discretion (and 
inconsistency) in serving infringement notices. Perceived lack of consistency by inspectors or a ‘one size fits all’ 
approach that fails to consider particular circumstances may have a negative impact, creating perceptions 
amongst recipients of unfairness or that infringement notices are simply revenue raising. Recipients who respond 
in this way are unlikely to change their behaviour in the interests of OHS. Enforcement policy and procedure is 
one way to attempt to manage discretion, as it allows the criteria for serving an infringement notice and any target-
ing strategies to be made explicit to inspectors as well as recipients of notices. While enforcement matters are ad-
dressed generally in the enforcement policies of OHS regulators, inspectors are provided with minimal guidance 
about the use of infringement notices. More detailed guidelines and training about the circumstances in which in-
fringement notices can be most appropriately used is essential to support implementation and ensure that proce-
dures for their use are clear and transparent. In particular, the decision to issue an infringement notice should be 
based on the type of offence, genuine risk and the potential preventive value of serving such a notice.        

As well as legal and practical concerns in serving infringement notices, there are also strategic questions about 
their use and, in particular, how infringement notices are applied in the context of other enforcement measures 
including improvement and prohibition notices, advice and persuasion and a higher level deterrent such as prose-
cution or withdrawal of a license on the other hand. There is scope to consider a more strategic approach to the 
use of infringement notices with a guiding rule being to ensure that there is proportionality between the serious-
ness of the offence, the enforcement measure(s) used and the penalty imposed. As such, infringement notices 
should not become a substitute for prosecution in serious or repeat cases of offending. However, inspectors might 
issue a number of notices simultaneously for different, less serious, offences where there are multiple breaches of 
legislation, particularly in view of the low level of fines. Finally, a mechanism is needed to require duty holders to 
review their management of the OHS problem giving rise to the breach, as once an infringement notice is paid, 
liability for the offence that is the subject of the notice is taken to be discharged. The current practice of some ju-
risdictions of using infringement notices in conjunction with improvement or prohibition notices provides such a 
mechanism for preventive action. 

Method and form of serving infringement notices 
There are some important concerns about the legal rights of recipients of infringement notices. While it may be 
expedient to serve a notice the lack of court appraisal and associated court procedure may undermine principles 
of due process and fairness. There is a risk that innocent people may pay infringement notices to avoid the incon-
venience and cost of contesting proceedings. Accordingly the ALRC  insists that the rights of an alleged offender 
must be set out clearly in the infringement notice including the right to contest the notice in court and the right to 
seek review or withdrawal of the notice by demonstrating to the issuing authority that the factual basis on which 
the notice was issued was erroneous. Recipients of notices should also be clear about the effect of payment of 
the notice on the alleged offender and the consequences if the notice is not withdrawn or varied and the infringe-
ment notice is not paid. The ALRC also recommends that proceedings should not be brought if a person accepts 
and pays an infringement notice and nor should payment be regarded as an admission of liability in any civil pro-
ceedings. The Australian and New Zealand regimes vary in their treatment of these matters and there is scope to 
refine arrangements to ensure fairness and due protection of the rights of recipients of notices. 

Feedback is invited on the working paper The Use of Infringement Notices in OHS Law Enforcement which is 
online at http://www.ohs.anu.edu.au. 
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