
As part of its mission to monitor and report on developments in OHS           
regulation, the Centre produces a newsletter – this is the sixth edition, and it in-
cludes updates on OHS regulatory developments, important journal articles and 
other research reports, recently decided cases and a snippet from a forthcoming 
working paper on rethinking workplace arrangements in a changing labour market. 
We welcome readers’ suggestions on articles, books and reports that might be in-
cluded in forthcoming newsletters. 
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In the last few months, the Centre has four new working papers: 

Working Paper No 18: Tony LaMontagne Improving Occupational Health & Safety Policy 
Through Intervention Research, 
http://www.ohs.anu.edu.au/publications/pdf/WP18LaMontagne.pdf. 
Working Paper No 19: Liz Bluff, Regulating Safe Design and Planning of Construction Works  

http://www.ohs.anu.edu.au/publications/pdf/CDM.WP19.pdf. 
Working Paper No 20: Liz Bluff, Systematic Management of Occupational Health and Safety 
http://www.ohs.anu.edu.au/publications/pdf/OHSMS.wp20.pdf. 
Working paper No 21: Igor Nossar, Richard Johnstone and Michael Quinlan, Regulating Supply-
Chains to Address the Occupational Health and Safety Problems Associated With Precarious 
Employment: The Case of Home-Based Clothing Workers in Australia,  
http://www.ohs.anu.edu.au/publications/pdf/working_paper_21.pdf. 

Further information about the Centre can be found at http://www.ohs.anu.edu.au/, and informa-
tion about the National OHS Regulatory Research Consortium is available at 
http://www.ohs.anu.edu.au/consortium/index.html. 

Readers interested in the Regulatory Institutions Network, of which the Centre is part, can ex-
plore the RegNet website at http://regnet.anu.edu.au/. If you are not a subscriber to this news-
letter, you can subscribe on http://www.ohs.anu.edu.au/publications/subscribe.html 
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Canada - New industrial manslaughter legislation has been enacted making corporations and employers liable 
for criminal negligence in the workplace. (See Regulation at Work 2(3) for an outline of Bill C-45). The new law 
is online at http://www.parl.gc.ca. 

UK – Several new approved codes of practice have been introduced to support the Dangerous Substances and 
Explosive Atmospheres Regulations 2002. These address: ventilation, ignition avoidance and separation to pre-
vent or mitigate fire and explosion; modifications to plant, equipment or operating conditions; maintenance, re-
pair and cleaning activities including permit-to-work procedures; storage of dangerous substances; and safe dis-
posal of waste. For information about the codes see http://www.hse.gov.uk. 

Also in the UK – New regulations for the control of hand arm vibration and whole body vibration are proposed, 
to give effect to EU Directive 2002/44/EC, the Physical Agents (Vibration) Directive. The proposed regulations 
and regulatory impact assessment are online at http://www.hse.gov.uk. 

Australia - The Building and Construction Industry Improvement Bill 2003 incorporates reforms to workplace 
relations laws governing the building and construction industry nationally. A principal reform is the establishment 
of the Federal Safety Commissioner (FSC) with functions including: operating an accreditation scheme for build-
ers to contract for federally funded construction work; working with state and territory OHS authorities and stake-
holders to raise levels of compliance with OHS legislation; promoting commitment to improved OHS perform-
ance and sharing lessons learned with the industry generally; checking that Australian Government agencies 
include appropriate OHS requirements in their tender and contract documents when procuring construction 
work; and raising the level of emphasis that agencies and contractors should give to safe design so as to re-
duce, if not eliminate, OHS risk at the design stage (before construction work begins). The Bill is online at  
http://www.workplace.gov.au/. 

Australia – The Productivity Commission’s interim report National Frameworks Proposed for Workers Compen-
sation and Occupational Health and Safety presents a series of recommendations concerning a national  
framework for OHS including recommendations to strengthen the role of the National Occupational Health and 
Safety Commission (NOHSC). The report also makes recommendations regarding: a national workers  
compensation framework; principles for defining employee coverage and access for workers compensation;  
injury management; common law access; design of benefits structures and premium setting; the role of private 
insurers and self-insurance; and dispute resolution. The interim report has been released for further discussion 
before the Commission finalises its report to the Government in March 2004. It is online at http://www.pc.gov.
au/inquiry/workerscomp/interimreport/index.html. 

Australia – A National Mine Safety Framework Implementation Plan Discussion Paper has been developed by 
the Conference of Chief Inspectors of Mines in consultation with key stakeholders. The paper discusses key 
principles of a nationally consistent legislative framework and a nationally coordinated enforcement protocol. It is 
available for public consultation and is online at http://www.agso.gov.au/ccim/news.html. 

Australia - From Friday, 31 December 2003, chrysotile asbestos ('white' asbestos) cannot be imported into 
Australia, or used or sold in any product in workplaces covered by OHS, minerals or petroleum legislation in 
Australia. For more information see http://www.nohsc.gov.au. 

Australia - the National Occupational Health and Safety Commission (NOHSC) has invited public comment on 
proposed amendments to National Exposure Standards for 2-Butoxyethanol; 1,4-Dioxane; 2,2-Dichloro-1,1,1-
trifluoroethane (HCFC-123); Trichloroethylene; Ortho-Dichlorobenzene (o-DCB); Ammonium, Potassium and 
Sodium Persulfate. A public discussion paper is online at: http://www.nohsc.gov.au/. 
NOHSC has declared a new edition of the National Code of Practice for the Control of Work-related Exposure to 
Hepatitis and HIV (Blood Borne) Viruses [NOHSC: 2010 (2003)]. The code addresses these health risks in all 
workplaces. The code is online at http://www.nohsc.gov.au. 

NOHSC is also proposing to amend the National Code of Practice for Noise Management and Protection of 
Hearing at Work [NOHSC:2009 (2000)]. A public discussion paper is online at http://www.nohsc.gov.au. 
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ACT – The Crimes (Industrial Manslaughter) Amendment Bill 2002 was passed by the ACT Legislative Assem-
bly on November 27 2003, making the ACT the first Australian jurisdiction to have such law. For an analysis of 
the offence of manslaughter see Regulation at Work 2 (2), online at http://www.ohs.anu.edu.au. For details of 
ACT law see http://www.legassembly.act.gov.au/. 

New South Wales – The NSW government has appointed a panel of legal experts to advise on the effective-
ness of existing OHS laws. The panel will examine the most effective ways of strengthening those laws, includ-
ing the possible addition of a new offence - breach of duty resulting in death. Other issues to be examined by 
the panel include the appropriateness of existing penalties, defences available to company directors, factors to 
be considered by the courts when sentencing offenders and the appropriate court to deal with workplace death 
prosecutions. 

The government's announcement followed close after Christian Democratic Party MP Fred Nile formed a parlia-
mentary inquiry into death and serious injury in the workplace which is to report by May 2004. Mr Nile’s inquiry 
is asking employers to come forward and explain what more can be done to reduce occupational accidents. 
 
Queensland – The Workplace Health and Safety Act 1995 requires that workplace health and safety officers 
(WHSOs) conduct an assessment of the workplace using criteria approved by the Chief Executive of Workplace 
Health and Safety Queensland. Approved criteria were issued in September 2003, addressing hazard identifica-
tion, risk assessment and control, work environment, noise, plant, electrical, hazardous substances, manual 
tasks, information, instruction, training and supervision. They are online at http://www.whs.qld.gov.au. 

Victoria - As reported in the last newsletter, Victoria's Occupational Health and Safety Act 1985 and its regula-
tions are under review. Under consideration are: the effectiveness, level and types of penalties; arrangements 
for employee consultation and health and safety representatives; removal of unnecessary duplication and regu-
latory burden; rights and responsibilities of employers and employees; consistency and transparency of en-
forcement; and information to improve compliance. The review is being undertaken by Chris Maxwell QC and 
an issues paper is online at http://www.workcover.vic.gov.au. 

Victoria - A report on Worksafe's inspection of Construction Plant and Equipment Hire has found widespread 
non-compliance with OHS obligations, leading to the issuing of 99 improvement notices and 4 prohibition no-
tices. The report is online at http://www.workcover.vic.gov.au. 

Tasmania – A draft Hairdressing Industry Code of Practice has been released for public comment. Issues ad-
dressed in the code include:·ergonomics, posture and repetitive movements, chemical use, biological issues 
and infection control, electrical safety, and housekeeping issues. See http://www.wst.tas.gov.au. 

Western Australia - New crane safety regulations require: certificates of competency for all crew members  
operating cranes; visual and audible alarms fitted to cranes; inspection, maintenance and safe operation of 
cranes, hoists, building maintenance units and elevating work platforms. The regulations are online at  
http://www.safetyline.wa.gov.au. 
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Other developments 
Education of inspectors 
WorkSafe Victoria inspectors will be enrolled in a Diploma of Government (Workplace Inspection) 
over the next two years, in order to receive formal qualifications in their line of work. The aim of the 
program is to increase consistency and professionalism in the WorkSafe inspector's role. 
Compensation for children of Esso employee 

In DPP v Esso Australia Pty Ltd [2003] VSC 367, the Victorian Supreme Court awarded $100,000 
each in compensation to the children of Jim Ward, the plant room operator at the time of the  
Longford gas explosion. The award was made for psychological injury arising from the flow on  
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The Centre facilitates and promotes groups of collaborating researchers conducting research into  
aspects of OHS regulation. In this issue we profile consortium member, Clare Gallagher: 

Clare Gallagher recently joined the Victorian Department of Premier and Cabinet as Group Leader Research 
and Analysis, following a number of years with the Victorian WorkCover Authority (and its predecessors), where 
she was involved in researching and advising on future strategic directions in OHS for the state, as well as  
implementation and evaluation of legislation, and developing and overseeing the operalisation of the Authority’s 
OHS Compliance and Enforcement Policy. As Senior Research Fellow at the National Key Centre for Industrial 
Relations (Monash University, 1994-1996) she undertook a major investigation of OHS management systems, 
their construction, effectiveness, and the extent of integration with broader workplace management systems. 
This research was further developed for her doctoral thesis. Her ongoing research interests include work and 
health, with a particular focus on quality of working life and OHS management systems, in public sector  
management. 

Further details on other members of the Consortium, are at the Centre’s website at http://www.ohs.anu.edu.
au/consortium/index.html. 
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Consortium members - profile 

Other developments (continued) 

Review of risk management standard 
AS/NZS 4360 Risk Management is currently under review with a public consultation document  
purchasable online at http://www.standards.com.au. The completed standard will be published 
together with new Risk Management Guidelines - A companion to AS/NZS 4360.  
 
Industry code of practice for agricultural and veterinary chemicals   
 
Agsafe has released an industry code of practice to provide a 'road map' for the storage of  
dangerous goods on premises. The code is available from Agsafe. 

The genetic discrimination project 
A new research project will examine discrimination based upon real or perceived genetic status. 

The "Genetic Discrimination Project" has been funded by the Australian Research Council (2002-
2004) and is seeking to explore the nature and extent of any genetic discrimination in Australia, 
particularly through the perspective of: consumers (especially people who are assumed or known 
to have a genetic predisposition to specific conditions, whether on the basis of family medical his-
tory or a genetic test result); third parties (especially insurers and employers); and legal authorities 
(such as anti-discrimination boards and other bodies dealing with complaints of genetic  
discrimination). The research team would welcome contact from any interested individuals or  
organisations, or those wishing to explore possible participation in the research. A website setting 
out the project's aims, methods and contact details can be found at http://www.gdproject.org. 

 

• Dr Clare Gallagher  
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Corporate governance and compliance 
             K Krawiec, ‘Cosmetic compliance and the failure of negotiated governance’ (2003) 81 Washington  
University Law Quarterly 1-58. The article examines experience with internal compliance structures under  
corporate, securities, environmental, discrimination and some other areas of US law. Such structures typically  
incorporate a code of conduct concerning acceptable corporate behaviour, responsibility of high-level  
management, internal reporting, and investigation, communication to employees and training, monitoring and 
auditing systems, and sanctions for code violations. Legal liability may be reduced for organisations demon-
strating the existence of internal compliance structures. However, the evidence that such arrangements deter 
corporate misconduct is weak and there is further concern that organisations that are otherwise committed to   
complying with the law may be pushed to implement costly systems unnecessarily. 

OHS culture and climate 
             A Richter, ‘New ways of managing prevention – a cultural and participative approach’ (2003) 7(1) 
Safety Science Monitor 1-10. This article reports on action research in two Danish manufacturing companies 
which identifies barriers to improving prevention including limited worker involvement, behaviour control, blame 
or expert orientation. In contrast, preventive programs were more successful where relations between  
management and workers were characterized by mutual respect, a non-hierarchical work organisation and 
stimulation of workers’ problem solving competency. 

             R Flin, ‘Danger – men at work: management influence on safety’ (2003) 13(4) Human Factors and  
Ergonomics in Manufacturing 261-261. This paper reviews research into managerial behaviour and leadership 
style and its influence on safety climate, recommending that senior management commitment to OHS should be 
regularly measured through safety climate surveys and upward appraisal techniques. 

Small businesses 
             T Larsson, ‘Is small business a safety problem?’ (2003) 7(1) Safety Science Monitor 1-23. A survey of 
100 small business operators in Melbourne, across 10 different industries, challenges the conventional view 
that small business size is in itself a determinant of poor OHS performance. Face to face interviews revealed 
that operators knew the types of risks in their establishments, due to their long, average trade/business  
experience and experience of risk through hands-on involvement in the business. Rather than size determining 
poor OHS performance, certain industrial activities that are higher risk are, by their nature, undertaken by small 
businesses. Moreover, some high risk occupational groups (eg farming and concreting), have a high risk  
acceptance. The author argues that if small business approaches are to be successful they must accept that 
operators have reasonable capacity, knowledge and experience to manage risks but that information should 
focus on practical solutions and high priority technical risks in specific industries. 

             T Uusitalo, P Mikkonen and M Murtonen, ‘Development of a European risk management internet portal 
for SMEs’ (2003) 7(1) Safety Science Monitor 1-6. The article reports on the development of risk management 
tools and information for SMEs in Finland. Covering the risks found to be most critical to SMEs, the online tool 
kit was tested with 500 SMEs and is available online at http://www.pk-rh.com/. 
             European Agency for Safety and Health at Work, Improving Occupational Safety and Health in SMEs: 
Examples of Effective Assistance, European Agency for Safety and Health at Work, Bilbao, 2004. Following a 
survey of national, regional and sectoral initiatives aimed at increasing OHS awareness of SMEs, this report 
presents 18 successful OHS assistance programs, ranging from industry-wide projects to highly focused  
initiatives, drawn from 14 Member States of the European Union. The report is online at: http://agency.osha.
eu.int/publications/reports/311/en/index.htm. 

R Lancaster et al, Costs of Compliance With Health and Safety Regulations in SMEs, HSE Research 
Report 174, Health and Safety Executive and Entec UK Limited, HSE Books, Sudbury, 2003. The report as-
sesses whether the costs of compliance with OHS regulations are disproportionate across different sizes of  
organisations, what the nature of expenditure is and how effective the activities have been in improving OHS 
performance. The research is based on a postal survey of organisations in agriculture, forestry, construction, 
health, manufacturing and transport sectors, followed by in depth site visit interviews with a sample of  
employers across these sectors. The report is online at http://www.hse.gov.uk. 
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Health and safety representatives 
D Walters, ‘Sustaining participative approaches to occupational health and safety in small enterprises: 

the role of trade unions” (2003) 1 Safety Science Monitor. This paper focuses on means of improving and  
sustaining improvement of OHS in small enterprises through focusing on workers and their representatives. It 
concentrates on representative participation with an emphasis on current national and EU strategies to address 
health and safety performance in small enterprises. It considers these initiatives from three perspectives: what 
happens, are initiatives successful, and what makes them work? 

          R Vanderkruk, 'Workplace health and safety representatives: the Queensland experience' (2003) 19(5) 
Journal of Occupational Health and Safety - Australia and New Zealand 427-435. Reports on an evaluation of 
the effectiveness of health and safety representatives in Queensland showing some positive impacts. 

          N Shaw and R Turner, The Worker Safety Advisers (WSA) Pilot, HSE Research Report 144, York  
Consulting Limited and Fife College of Further Education, HSE Books, Sudbury, 2003. Reports the findings of a  
pilot to evaluate the effectiveness of a voluntary, workers' safety advisors scheme, involving 9 safety  
representatives acting as worker safety advisers (WSAs) to 88 employers. A survey of employers and workers 
before and after the program revealed that: (1) the involvement of the WSAs improved the approach to OHS in 
small, non-unionised workplaces; (2) 72% of employers reported an increase in OHS awareness and one third 
reported communication improvements; (3) 75% of employers reported making changes to their OHS approach; 
and (4) nearly 70% of workers reported an increase in discussion of OHS issues. The report is online at  
http://www.hse.gov.uk. 

Standard setting 
             A Clayton, ‘Regulating occupational health and safety: the need for a new paradigm’ (2003) 7(1) Safety 
Science Monitor 1-16. This paper proposes the need for a new framework of OHS regulation better suited to 
contemporary employment and identifies some areas for consideration by policy makers including the goals and 
strategies of the regulatory system, relationship to workers compensation, the advisory and compliance  
functions of the inspectorate role, recognition of worker rights, duties and responsibilities and penalties amongst 
other matters. 

             S Cooper, J Ryan and M Sinback, ‘Employment-related crimes’ 2003 40(2) The American Criminal Law 
Review 367-412. This paper analyses the US statutes relating to OHS and employment practices and  
discusses the criminal sanctions under each area of law. 

Risk-based regulation 
          J Johnston, 'Paradoxes of the safe society: a rational actor approach to the reconceptualisation of risk 
and the reformation of risk regulation' (2003) 151 University of Pennsylvania Law Review 747-784. Discusses 
the paradox of high risk perception amongst citizens of developed nations in the context of long term changes in 
human mortality. The role of individual risk perception in risk regulation is examined. 

S Gadd et al, Good Practice and Pifalls in Risk Assessment, HSE Research Report 151, Health and 
Safety Laboratory, HSE Books, Sudbury, 2003. The reports presents stage 2 of a project to identify and  
highlight the common pitfalls in industry risk assessment methodologies and their application, and to briefly  
summarise different approaches to evaluation in risk assessment. Examples of good practice are provided. The 
report is online at http://www.hse.gov.uk. 

Safety cases 
             Vectra Group Ltd, Literature Review of the Perceived Benefits and Disadvantages of UK Safety Case 
Regimes, HSE Books, Sudbury, 2003. This report reviews literature relating to the impact of safety case re-
gimes (SCRs) in the gas, offshore, onshore major hazards, railway and nuclear industries. Benefits identified 
are the goal setting style, systematic management systems, and the greater involvement of staff and safety  
representatives. However, there is concern about the costs of implementation and the lack of evidence of ongo-
ing improvements after the initial identification of risks and improvements. The review is online at  
http://www.hse.gov.uk. 
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Inspection 
             Centre for Corporate Accountability, Safety Lottery: How the Level of Enforcement of Health and Safety 
Depends on Where you Work, Unison and Centre for Corporate Accountability, UK, 2004. This report presents 
a comparative analysis of how different local authorities in the UK enforce OHS law, revealing wide divergences 
in the levels of inspection and investigation between authorities. In the UK the local authorities are responsible 
for enforcing OHS law in offices, retail and wholesale shops, warehouses, fuel and storage depots, residential 
care homes and premises involved in catering, leisure, cultural or consumer and other services. This represents 
more premises than those covered by the Health and Safety Executive. There are striking differences in the 
number and incidence of inspections, the rate of investigation of reported injuries and the use of enforcement 
notices. The report is online at http://www.corporateaccountability.org. 

             P de Baets, ‘The labour inspection of Belgium, the United Kingdom and Sweden in a comparative  
perspective’ (2003) 31 International Journal of the Sociology of Law 35-53. Outlines labour inspection functions 
in Belgium, comparing and contrasting these with developments in the UK and Sweden. 

Construction and safe design 
             M Wright and M Bendig, The Case for CDM: A Better Safer Design - A Pilot Study, HSE Research  
Report 148, Health and Safety Executive and Greenstreet Berman Ltd, HSE Books, Sudbury, 2003. This report 
of pilot research identifies examples of using design to improve OHS in the construction industry. The report is 
online at http://www.hse.gov.uk. 

J Davison, The Development of a Knowledge Based System to Deliver Health and Safety Information to 
Designers in the Construction Industry, HSE Research Report 173, HSE Books, Sudbury, 2003. This report  
describes the development of a prototype knowledge based system to incorporate OHS in the design of c 
onstruction projects, using either standalone methods or an interactive CAD tool. The prototype tool checks  
designs, and the designer is alerted to risks identified, together with information on how to reduce the risk or  
remove the hazard completely. The report is online at http://www.hse.gov.uk 
          R Trethewy and M Atkinson, 'Enhanced safety, health and environmental outcomes through improved 
design' (2003) 19(5) Journal of Occupational Health and Safety - Australia and New Zealand 465-475.  
Discusses the role of the designer, client and end user in considering OHS risks in the planning stages of  
construction projects. 

Machinery safety 
             T Larsson et al, ‘Industrial forklift trucks – dynamic stability and the design of safe logistics’ (2003) 7(1) 
Safety Science Monitor 1-14. Reports on a joint initiative by Monash University Accident Research Centre and 
Worksafe Victoria to determine factors influencing dynamic stability of forklifts and develop a ‘blueprint’ for use 
in a targeted intervention on forklift operation in freight terminals and warehousing. 

Occupational stress 
             R D’Souza et al, ‘Work and health in a contemporary society: demands, control, and insecurity’ (2003) 
57 Journal of Epidemiology and Community Health 849-854. Reports the results of a cross sectional general 
population study of the association between job strain (high demands and low control) and job insecurity, and 
mental and physical health outcomes in 1188 employed professionals. Adverse job conditions were relatively 
prevalent as 23% of the sample reported high job strain, while 7.3% and 23% reported high and moderate job 
insecurity respectively. Insecure employment and high job strain showed independent, consistent, and strong 
associations with physical and mental health. 

C Sprigg et al, Psychosocial Risks Factors in Call Centres: An Evaluation of Work Design and  
Wellbeing, HSE Research Report 169, Manchester University Health and Safety Laboratory, Manchester, 2003. 
This report presents the results of a survey questionnaire of 36 call centres, involving over 1,140 employees, 
which demonstrates that call centre workers (call handlers) are at higher risk of occupational stress due to high 
workloads, job rigidity and repetitiveness. The researchers identify strategies for managers to reduce work 
stress including increasing worker autonomy, training call handlers to deal with customer demands and needs, 
self-planning of work schedules, job variation, and establishing clear roles and performances measures - role 
conflict and ambiguity was found to cause stress and was also a strong predictor. The research report is online 
at http://www.hse.gov.uk. 
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Exposure standards 
D Walters et al, The Role of Occupational Exposure Limits in the Health and Safety Systems of EU 

Member States, HSE Research Report 172, South Bank University, London, 2003. This report reviews the 
structures and procedures for setting occupational exposure limits (OELs) and their legal status in European 
Union (EU) member states. It analyses the methods and practices of the regulatory agencies to achieve  
compliance with OELs in several member states and discusses the implications of OELs within the regulation of 
OHS management. The report is online at http://www.hse.gov.uk. 

Discrimination and OHS 
J Hurstfield et al, The Extent of Use of Health and Safety Requirements as a False Excuse For Not  

Employing Sick or Disabled Persons, HSE Research Report 167, Health and Safety Executive and IRS Re-
search, HSE Books, Sudbury, 2003. This research aimed to establish the nature and extent of the use of OHS  
requirements as a false excuse for not employing or not continuing to employ disabled people or people with an 
ill-health condition or injury. This extensive research is based on a review of UK and international studies; a  
review of UK employment tribunal cases; a telephone survey of employers in 500 organisations with fewer than 
250 employees; a postal survey of HR managers in 1000 larger organisations with over 250 employees; a 
postal survey of over 500 occupational physicians; a postal survey of over 500 occupational health nurses; a 
postal survey of 8000 safety representatives; 20 employer case histories; 20 individual case histories; and  
interviews with key informants from a range of organisations, including disability organisations and employers' 
organisations. The report is online at http://www.hse.gov.uk 
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International news 

ILO – In October 2003 the International Labour Organisation convened an expert group to  
review and adopt a code of practice for occupational violence and stress in the service sectors. It 
is intended that the code will assist in reducing or eliminating stress and violence at workplaces 
in services sectors around the world. The code of practice is online at http://www.ilo.org/public/
english/. 
 
UK - The Health and Safety Executive (HSE) has published a series of 19 case studies, across a 
range of industries, providing advice to reduce the threat of violence to lone and mobile workers. 
The case studies are based on survey questionnaires and interviews in organisations, of various 
sizes and across a range of different occupational sectors in England, Wales and Scotland. The 
case studies are available on the HSE website at http://www.hse.gov.uk. 

UK – The HSE has provided guidance to its inspectors on the prosecution of directors,  
managers and other individuals, advising that such action is warranted where individuals have 
shown: "wilful or reckless disregard for health and safety requirements, or there has been a  
deliberate act or omission that seriously imperilled their health/safety or the health/safety of  
others." The guidance has been criticised as being in conflict with the Health and safety at Work 
Act 1974 (s 37) and for contradicting the Crown Prosecution Service's Code. The HSE guidance 
and a critique of it are online at http://www.corporateaccountability.org. 

Also in the UK – The Department of Trade and Industry has issued Guidance on Telework 
which includes advice on OHS and work organization for telework. See online at http://www.dti.
gov.uk. 
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http://www.hse.gov.uk
http://www.ilo.org/public/
http://www.hse.gov.uk
http://www.corporateaccountability.org
http://www.dti.gov.uk
http://www.dti.gov.uk
http://agency.osha.eu.int/publications/reports/311/en/index.htm


Over the past decade there has been increased recognition that the growth of flexible work relationships,  
labeled as precarious employment or contingent work in industrialised countries, pose a serious challenge  
to occupational health and safety (OHS). 
 
Increased job insecurity (via downsizing and other changes) and the growing use of subcontractors, temporary/
leased and home-based workers pose a significant challenge for OHS legislation that was designed on a  
presumption of employment relationships and a level of unionisation that are now no longer the norm. While 
non-employee work relationships are often (but not consistently) covered by general duty provisions, these  
developments have undermined mechanisms for worker involvement that were a critical component of post-
Robens OHS legislation and which have been shown to be important in achieving tangible improvement in OHS  
outcomes. The result is the virtual exclusion of subcontractors, the self-employed and leased workers from  
participatory mechanisms (notably health and safety committees and representation by health and safety  
representatives or HSRs). There is also evidence that involvement of temporary employees and home-based 
workers (who are employees) in OHS committees is problematic although they are not formally excluded by  
legislation. Declining union density has exacerbated these problems. 
 
A Centre project explores ways of redesigning OHS statutes to enable workers who are not employees to  
participate in workplace arrangements. A working paper authored by Richard Johnstone, Michael Quinlan and 
David Walters, which will be available later in December, argues that there is a demonstrable case for: 

•     enabling all workers involved in the conduct of a firm’s undertaking to be involved in negotiating processes 
for electing HSRs; 

•     improving representatives’ access to workplaces and workers – especially in relation to small enterprises, 
contractor and subcontractor and agency workforces; 

•     providing worker representatives with powers, such as rights to intervene in situations of serious imminent 
danger and take action in the face of uncooperative employers;  

•     ensuring these provisions extend to representing workers’ interests on issues of work intensity, work  
organisation and working time, all of which can increase OHS risks;  

•     removal of size restrictions on rights to representation; 

•     enabling representatives to be more involved in risk assessment and control decisions, and advanced  
planning of measures affecting the work environment; 

•     enabling representatives to exploit rights to time off for training and to ensuring that the training they receive 
is appropriate and sufficient to meet their on-going needs; 

•     better regulatory support for relations with OHS inspectors and practitioners; 

•     demanding that regulatory inspectors are more engaged with ensuring the proper operation of worker  
representation in all workplaces; and 

•     requiring employers to use competent preventive services and involve worker representatives in decisions 
concerning their use. 

There is also a case for placing new and more embracing responsibilities about consultation processes on  
employers in charge of multi-employer worksites involving subcontractors, leased labour and the like (see, for 
example, the WorkCover New South Wales OHS Consultation Code 2001). 

These changes would help to address problems of including workers who are not ‘employees’ in workplace 
arrangements. The original conceptualisation of the legislation on worker participation and consultation was 
enabling and constitutive. Measures were envisaged to provide a clear message to employers concerning their 
obligations in the labour relations of OHS. They established basic institutions of worker representation via joint 
OHS committees and OHS representatives and provided rights to information and consultation on OHS, helping 
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to establish a basic floor of rights on which organised workers could build. While more prescriptive elements of 
the provisions detail measures on things like the designated workgroups to which they apply, information and 
facilities for representatives and committees, inspections and investigations and in some cases rights to issue 
notices and stop work as well as arrangements for training, there is little evidence of them being actively 
enforced by regulatory agencies in their enforcement. This is also true internationally. 
 
Legislative measures must be relevant to the wider context of relations between workers, their managers/
employers and responsive to changes in these contexts. As measures based around notions of designated 
work groups limit extending representation to workers who fall outside them, it is worth questioning their value 
and considering alternative approaches. In many European systems, for example, legislative measures do not 
specify designated work groups for representational purposes. Rather they promulgate general requirements on 
representation, leaving detailed matters of defining the constituencies of representatives to be resolved under 
local arrangements. This approach does not seem to have resulted in major operational barriers for 
representation. 
 
Widespread concern about the adequacy of representation for contingent and workers on multi-employer 
worksites clearly needs to be addressed. It is possible this could be done though wider use of approaches 
found in the ACT and New South Wales where regulations require the need to consult part-time, temporary and 
home working employees to be taken into account when setting up work groups. Moreover, the NSW code of 
practice on consultation also addresses coordination of worker participation where contractors are involved.  
However, while these approaches may offer solutions in ideal cases there seem to be several generally 
problematic aspects with applying current Australian work group and ‘deeming’ approaches to these fragmented 
work situations. For example, in the case of ‘deeming’ it is necessary to address not only problems of access to 
representation and rights to make representations but to ensure contractual OHS obligations between client, 
main employer, contractor and subcontractors and between them and their respective workers are maintained. 
There is also a danger that while ‘deeming’ workers to be employees of the main employer for purposes of 
representation work in situations where small subcontractor workforces are operating on premises/work-sites of 
the main contractor/employer with a large well organised workforce and strong joint OHS arrangements, there 
are other circumstances where this approach would be problematic. 
 
The representational needs of workers in small enterprises are also of concern. Some small enterprises may be 
engaged in contracting work, others may be separate economic entities but with economic dependencies on 
larger client or supplier organizations, and in yet other situations economic dependencies may be far more 
remote. In all cases however, the need for workers’ representation on OHS is both important and frequently 
problematic as a consequence of the ‘structures of vulnerability’ with which workers in such enterprises are 
surrounded. There is no evidence to suggest the size restrictions on rights to representation imposed in many 
jurisdictions in Australia (and internationally), have any practical justification and a strong ethical case can be 
made that they promote inequalities at the workplace. 
 
European studies on ways of stimulating and sustaining OHS arrangements in small enterprises point to the 
beneficial effects of legislative measures for roving or regional health and safety representatives organised by 
trade unions (currently the case in Sweden, Norway and Italy, and under discussion in other EU countries like 
the UK). For example, in Sweden longstanding legislation provides for the appointment of regional health and 
safety representatives (RSRs) to represent workers in firms with less than 50 workers where there is at least 
one trade union member. The RSRs have rights of access to such workplaces and similar rights to investigation 
and inspection held by ordinary health and safety representatives in Sweden. As defined by the legislation the 
RSRs tasks are threefold: 
 
• to act as itinerant safety representatives who inspect and investigate OHS conditions in small enterprises, 

and request changes they consider necessary to achieve improvements in the working environment; 
 
• to promote employee participation in OHS, including the recruitment, training and support of in-house 

health and safety representatives;  
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• to activate local OHS work, within the overall framework for systematic management of the working  
environment in small enterprises. 

 
The scheme has been the subject of considerable international interest and is generally regarded as successful, 
serving as a model for similar legislative measures in other countries. 
 
Within the foregoing debate a critical consideration is the effectiveness of existing provisions, since there is little 
point extending measures that don’t work to even more problematic situations. For example, while participative 
risk assessment/risk control is widely regarded as one of the operational corner stones of systematic OHS 
management regulation in Australia and the EU, there is widespread evidence that actual worker involvement in 
risk assessment and control decisions is very limited. Similarly, while relations between workers 
representatives, inspectors and OHS practitioners are supposed to be close in participative approaches to self-
regulation of OHS management in practice in Australia (and other countries like the UK) they are often 
attenuated (if not non-existent) and reactive. While the situation is superior in some EU countries such as in 
Sweden, Denmark, Germany and France, in all countries with which we are familiar there is case for legislative 
requirements concerning the relationships between employers, inspectors, OHS practitioners and worker 
representatives to be made clearer and more prescriptive. 
 
Another area of concern in relation to the effectiveness of worker representatives in Australia is their access to 
quality training. In Australia statutory provisions on HSR training are generally limited both in terms of quantity 
and quality (compared with measures in British or Scandinavian legislation) despite a convincing body of 
evidence that well-trained representatives are effective in improving OHS. 
 
The way forward for improving worker representation in Australia rests on finding an effective balance between 
enabling, constitutive and prescriptive measures that address the inherent inadequacies of existing provisions 
as well as the challenges that are created by the new forms of work organization. The need for reform is evident 
even if significant questions about what works best in achieving this balance require further research. Whatever 
regulatory changes are introduced, existing evidence suggests they should aim to provide support for trade  
union representation of workers’ interests in OHS – not a substitute for it. 

‘Deemed employee’ in South Australia 
Section 4(2) of the Occupational Health Safety and Welfare Act 1986 (SA) deems a contractor to be an  
employee of a principal, but only in relation to work “performed … in the course of a trade or business carried 
out by the principal”, and only in relation to “matters over which the principal has control, or would have control 
but for some agreement to the contrary between the principal and the contractor”. This provision has been  
interpreted by the South Australian courts in relation to the scope of the employer’s general duty to “employees” 
under section 19 of the Act. The expression “performed … in the course of a trade or business carried out by 
the principal” has been very narrowly interpreted (see Stevenson v The Broken Hill Proprietary Company  
Limited [1995] SAIRC 2), but the rest of section 4(2) has been broadly interpreted: see Complete Scaffold v 
Adelaide Brighton Cement & Anor [2001] SASC 1999. Doyle CJ in Complete Scaffold at paras [50]-[56] did, 
however, suggest that the deemed employer would have “limited duties under the Act” and that “control” in s 4
(2) “should be read as referring to actual control, that is to things which the deemed employer is managing or 
organising. ”See also Moore v Adelaide Brighton Cement Ltd [2003] SAIRC 69. 

Recently it has been considered that section 4(2) applies to principal/contractor relationships: Moore v Fielders 
Steel Roofing Pty Ltd [2003] SAIRC 32. The specific relationship of host employer/labour hire worker has been 
held to be embraced by the employer’s duty of care to employees under section 19(1) of the South Australian 
Act: Fielders Steel Roofing Pty Ltd v Moore [2003] SAIRC 75. In this case Judge Jennings concluded that a  

P A G E  1 1  R E G U L A T I O N  A T  W O R K  

Statutory OHS Workplace Arrangements for the 
Modern Labour Market (continued) 

Key cases  



 

Key cases  

 
 
 
  
 
 

P A G E  1 2  R E G U L A T I O N  A T  W O R K  

“Deemed employee” in 
South Australia 

Section 4(2) of the Occu-
pational Health, Safety and 
Welfare Act 1986 (SA) deems 
a contractor to be an employee 
of a principal, but only in rela-
tion to work “performed … in 
the course of a trade or busi-
ness carried out by the princi-
pal”, and only in relation to 
“matters over which the princi-
pal has control, or would have 
control but for some agree-
ment to the contrary between 
the principal and the contrac-
tor”. This provision has been 
interpreted by the South Aus-

labour hire worker is “engaged” by an employer (as host employer), and owed a duty of care under section 19(1), 
even though the worker is the employee of a third party (the labour hire firm). 

‘Conduct of the undertaking’ 
The New South Wales, Victoria, Queensland, Commonwealth and ACT statutes impose duties upon  

employers (and in some statutes, upon self-employed persons). The issue of which activities fall within the 
“conduct of the undertaking” is a question of fact, and can require an analysis of complex business structures. For 
example, in Inspector Alwyn Piggott v CSR Emoleum Services Pty Ltd [2003] NSWIRComm 282 two companies 
(each of which made asphalt and sold spray seal and asphalt) formed a “Bituminous Road Surfacing Partner-
ship.” The partnership was staffed by people nominated from the existing employees of each partner (the partner-
ship entities), and was managed by a committee with each partner appointing three members to the committee. 
The partnership agreed to carry on business under the registered business name CSR Emoleum Road Services 
(CSRERS), and then made arrangements for the work of the partnership to be performed by the defendant, CSR 
Emoleum Services Pty Ltd. In other words, the defendant provided labour to the partnership business (which  
operated as CSRERS). The defendant was staffed by former employees of the partnership entities under a  
secondment arrangement. 

In 1999 the partnership business, through CSRERS, entered into a contract with JCS Engineering Fabrications 
Pty Ltd (JCS) for the upgrade of batching plant at Rosehill. In addition to its obligations to comply with the New 
South Wales OHS statute and regulations, JCS was bound to comply with the CSR Emoleum Rosehill  
Occupational Health & Safety Rules for contract labour. Advantage Personnel Pty Ltd, a labour hire company, 
supplied workers to JCS. The defendant supplied employees to the Rosehill site, and one of these employees (Mr 
Johnson) was project manager at the site. His duties were to control the site and the operations of JCS, to control 
the contract between JCS and CSRERS, and to report to CSRERS in relation to OHS matters. Mr Johnson called 
JCS to the site to clear blockages in the conveyor system, and an employee of Advantage Personnel Pty Ltd was 
fatally injured while engaging in this work. The incident resulting in the fatality was the result of a breakdown in 
the communication system used to manage the unblocking process, and Mr Johnson was a key participant in this 
communication system. 

One of the defendant’s central arguments in this case involved the scope of its undertaking. It argued that its role 
was “almost indistinguishable from that of a labour hire company”, in that “not only was its sole purpose to merely 
supply employees to the partnership”, but “those employees were substantially under the control of the  
partnership committee and the partnership undertook all the usual functions associated with employment” (see 
para 218). The defendant argued that it was not a party to the contract to refurbish the Rosehill plant, and did not 
receive any payment for managing the contract to upgrade the plant, including the contractual arrangements with 
JCS. 

Haylen J rejected the defendant’s argument that its role was indistinguishable from a labour hire company.  
He observed that the defendant was not a company independent of those for whom it performed the so-called  
labour hire task, and it did not simply secure its existence by charging fees in relation to the placement of persons 
and their services.  “The defendant owes its entire existence to the fact that the partnership entities engaged in a 
joint venture and required a separate corporate entity to be the employer for the joint venture. In performing that 
role, the defendant was nevertheless a wholly owned subsidiary of” one of the partnership entities (para 220), and 
“there was an identicality, or at least, an overlap between the business of the defendant … and the business of 
the partnership in relation to the refurbishment of the Rosehill plant” (para 222). “This may be an unusual case, 
but here the contracts of employment demonstrate that the undertaking of the defendant was inextricably  
intertwined with the undertaking of the partnership” (para 222). Indeed, “the whole purpose behind the creation of 
the defendant was to enable the partnership to carry out its business in the way in which it wanted to” (para 222). 
Haylen J found that the secondment arrangement under which the former employees of the partnership entities 
became employees of the defendant “was the means by which the defendant supplied labour to the partnership 
and under this arrangement the defendant was to remain the employer of the labour supplied” (para 223), which 
included high level management and supervisors.  The defendant had obligations under both sections 15 and 16 
of the Occupational Health and Safety Act 1983 (NSW) (which were the predecessors of sections 8(1) and 8(2) of 
the OHSA(NSW) respectively - see above [4.31]). At para 226 Haylen J stated that: 

             “Under s 16, the undertaking of the defendant has to be identified and that identification is largely a 
             question of fact. In this case, a consideration of the overall relationship between the partnership and 
             the defendant demonstrates that the defendant was not merely the supplier of labour, albeit  
             under secondment arrangements, but is intimately involved in the means by which the partnership 
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             carries out its business.  [At the relevant time] the defendant’s undertaking included the provision of the 
             service of managing the contract between CSR Road Services and JCS, the control of the works  
             performed by JCS and the overall conduct and responsibility for occupational health and safety at the 
             site….   To do these things, as part of its undertaking, did not re  quire the defendant to be a party to the  
             refurbishing contract nor did it require the defendant to own the plant. Making a profit from its  
             relationship with the partnership is not conclusive in….. identifying the undertaking of the  
             defendant.”   

Haylen J held that the evidence showed that the essential tasks of carrying out the partnership business at the 
Rosehill site were performed by the employees of the defendant, and not by the employees of CSRERS. This 
finding of the scope of the defendant’s undertaking meant that the defendant’s employees were performing their 
work at the defendant’s “place of work” for the purposes of section 16. 

In passing, Haylen J argued that one of the consequences of the decision in Drake Personnel Limited v Work-
Cover Authority of New South Wales (Inspector Ch’ng) (1999) 90 IR 432 is that “employees of a labour hire 
company who carry out work which is unsafe may do so not only in a way that may endanger employees, but 
also non-employees: in such circumstances there will be liability under both” of the employer’s duties to  
employees and to persons other than employees (para 225). 

The expression ‘the conduct of the undertaking’ was also examined in WorkCover Authority of New South Wales 
(Inspector Yeung) v Thiess Pty Ltd [2003] NSWIRComm 325, where it was determined that the undertaking of 
the defendant was to co-ordinate the work of other contractors on the site, even though none of the contractors 
were in a contractual relationship with the defendant. 

The duty of employer’s to employees of a contractor 
In Inspector Moore v Blacktown City Council [2003] NSWIRComm 47 the employee of a contractor was injured 
while carrying out work for the defendant. The defendant was prosecuted under section 16(1) (the employer’s 
duty to persons other than employees) of the Occupational Health and Safety Act 1983 (NSW) (now to be found 
in section 8(2) of the 2000 Act). The defendant had selected the contractor based on the contractor’s experience 
in the work required by the defendant. The defendant was not aware that the employee was recently employed 
by the contractor and had little experience of the type of work required, although the contractor’s employee  
appeared to the defendant to “be competent and knew what he was doing.” The defendant did not give the  
contractor’s employee direct instructions on how to do the work, because the contractor had done this work  
before. Neither did the defendant conduct a risk assessment before the work was carried out. 

The Chief Industrial Magistrate held that the cause of the incident was “operator failure”, and held that “It is not a 
breach of the Act for the defendant to rely on a contractor operating its specialist equipment. It creates hazards 
when non-specialists give specialists advice.” The Chief Industrial Magistrate also held that it was not  
reasonably practicable for the defendant to closely supervise the work, which did not require a complex method. 

On appeal, the Full Bench of the Industrial Relations Commission held that there was a contravention of section 
16(1). The defendant should have quickly become aware that the contractor’s employee had little experience in 
the work. At para 31 the Full Bench stated that: 

             “In the context of an employer’s obligations under s 16(1) of the Act, we consider it unhelpful and  
             inappropriate to draw a distinction between specialists and non-specialists. We consider that it is  
             incumbent upon employers, regardless of the extent of their special knowledge or skills, to satisfy  
             themselves as far as is reasonably possible that, indeed, the contractor had the necessary skill and  
             experience to carry out the work for which he or she had been contracted and the tools and equipment 
             to be used were up to the task.” 

The employer’s duty in s 16(1) was to “ensure” persons not in the employment of the employer were not  
exposed to risks to their health and safety, and it was evident that the work undertaken was unsafe. 

The Full Bench also affirmed the long line of cases that worker disobedience, carelessness or lack of common 
sense do not relieve an employer of liability. The Full Bench also held that the defendant had not discharged the 
onus of proving that it was not reasonably practicable to provide direct supervision for the contractor’s  
employee. 
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Corporate Officers’ Liability in Victoria 
The Victorian Supreme Court, in AB Oxford Cold Storage Co Pty Ltd and Anor v James O’Neil Arnott; Luiz 
Fleiszig v James O’Neil Arnott [2003] VSC 452 examined a number of issues, including whether or not a  
prosecution was properly authorised, the meaning of ‘adequate facilities’ under s 21(1)(2)(d) of the Occupational 
Health and Safety Act 1985 (Vic), and whether a corporate officer ‘consented to’ commission of an  
offence by a body corporate (section 52 of the Act). 

In relation to the meaning of ‘adequate facilities’, Kellam J held that the word ‘facility’ is “sufficiently wide to 
encompass not just structures and buildings, or indeed the existence of a first aid centre, to administer to injured 
employees, but also to encompass a protocol or a system to enable the facilitation of the provision of medical 
service to injured workers and/or the provision of medical or first aid assistance to assess their condition” (para 
56). Kellam J, however, did not think that “the provision of transport home” would be “embraced by the words 
‘facilities for the welfare of employees at the workplaces.’” 

 
             Section 52 provides that where an offence committed by a corporation “is proved to have been  
committed with the consent or connivance of … an officer of the body corporate, that officer or person is also 
guilty of that offence and liable to the penalty for that offence.” Kellam J (at para 76) said that in order for the 
corporate officer to be convicted of an offence under section 52, the prosecution must prove that the company 
contravened the Act, that the officer had full knowledge of the contravention, and that the officer failed to act – in 
short, that the officer was aware of the essential facts constituting the offence by the corporation, and that he 
agreed or assented to the offence being committed. Kellam J found that there was no evidence that the officer 
had any basis to believe that a possible cause of the complaints made by four employees to him was carbon 
monoxide poisoning, apart from a suggestion by the general manager that the cause of the employees’  
symptoms might be related to the emission of carbon monoxide.  These facts did not enable the court to  
conclude that the officer with full knowledge of the facts consented to the commission of the offence. “Consent 
cannot be signified by mere presence at a conversation. It must involve an intentional conveyance by words, 
and/or by behaviour, of assent to and concurrence in the commission of the offence by the body  
corporate” (para 83). 

 

Key cases(continued) 


	www.pc.gov.au
	National Workers’ Compensation and Occupational Health and Safety Frameworks - Interim Report




