
 

General news 
 
             This is the fourth Newsletter produced by the Centre as part of its mission to 
monitor and report on developments in OHS regulation. We are always on the look-
out for reports, articles and books on different aspects of OHS regulation, and we 
welcome suggestions from readers. 
 
             In addition to the Centre’s usual work on research projects and monitoring 
developments in OHS regulation and regulatory research, during this quarter the 
Centre made a brief written submission to the Productivity Commission’s inquiry, National 
Workers’ Compensation and Occupational Health and Safety Frameworks. 
 
             Other news from the Centre is that Sharon Burnell has completed her secondment to 
the Centre, and returns to the National Occupational Health and Safety Commission. We 
thank Sharon for her work in the Centre, which included a significant role in developing the 
newsletter. We also thank Pat Healy who has completed her work on Rethinking Chemicals 
Regulation, reported in the feature article in this newsletter, and has returned to working on her PhD. 
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Inside this issue: 

Conference 
 
Australian OHS Regulation for the 21st Century, 
 
21 and 22 July , 2003  
 
The National Occupational Health and Safety Commission (NOHSC) and the Centre are jointly 
hosting the conference on the Gold Coast. The conference will bring together leading research-
ers, stakeholders and regulators to: explore new models of OHS regulation; examine develop-
ments in OHS regulatory models which would ensure that work-related disease and injury are 
better prevented; explore gaps and deficiencies in current OHS regulatory arrangements; exam-
ine the continued relevance of the Robens model; and explore the lessons for OHS regulation 
that might be gained from other areas of regulation and from regulatory theory. For the latest on 
the conference and registration, visit the NOHSC website at http://www.nohsc.gov.au. 

http://www.nohsc.gov.au
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Centre Research 

 
New Journal on Policy and Practice in OHS 
Policy and Practice in Health and Safety is a new biannual, international journal published by the British Institu-
tion of Occupational Safety and Health (IOSH), and edited by David Walters, TUC Professor of Work Environ-
ment at Cardiff University who is widely acknowledged for his work on strategies to regulate OHS management 
and on the labour relations of OHS. The journal is designed as a forum for academic and policy discourse on 
OHS, it is aimed at those who practice, tutor, research or study OHS management. For more information see 
http://www.iosh.co.uk/files/publications/NewJournalfor03Sep02.pdf. 

 
 
 

 

 
Centre research 
 
In addition to its other activities a principal role of the Centre is to conduct empirical and pol-
icy-focused research into OHS regulation. This research is designed to inform government initiatives 
to reform OHS legislation, and to contribute measures to ensure its effectiveness and efficiency in im-
plementation, and its positive impact on improving OHS outcomes in Australian organizations and 
workplaces. 
 
The special feature of this newsletter outlines research on Rethinking Agricultural Chemicals Regula-
tion undertaken by Ms Patricia Healey with Professor Neil Gunningham, and funded by an Australian 
Research Council (ARC) grant.  
 
Professor Gunningham, in collaboration with the National Occupational Health and Safety Commis-
sion (NOHSC), was also recently successful in his application for an ARC Linkage Grant for three 
years, beginning in November 2003. The research will focus on the mining sector, and is concerned 
with what motivates management and how regulation, social license pressures, economic constraints 
and internal management style, affect OHS outcomes and cause some, but not others, to go ‘beyond 
compliance’. It will examine and model the pathways to better corporate OHS performance, and 
thereby contribute to more effective policy design. 
 
Other research underway includes: 

·     ARC Discovery project on The Implementation of Process Regulation in Occupational Health 
and Safety: A Comparative Study of Policy and Practice undertaken by Professor Richard 
Johnstone in conjunction with Centre Consortium member Professor Michael Quinlan; 

·     An investigation of the suitability for adoption in Australia of the British Construction (Design 
and Management) Regulations. This project was initiated by recommendation 24 of the Cole 
Royal Commission into the Building and Construction Industry (see:
http://www.royalcombci.gov.au/index.asp). Centre staff Ms Liz Bluff and Professor Richard 
Johnstone are preparing a report to NOHSC on the effect that adopting these measures 
might have on OHS in the Australian building and construction industry. 

http://www.iosh.co.uk/files/publications/NewJournalfor03Sep02.pdf
http://www.royalcombci.gov.au/index.asp


ILO Convention 155 – In March 2003, the Workplace Relations Ministers’ Council decided to back ratification of 
the International Labour Organisation (ILO) Convention 155 which is concerned with upholding OHS standards. 
 
Queensland – Amendments to the Workplace Health and Safety Act 1995 took effect on 1 June 2003. There 
are amendments relating to the duties of employers, the self-employed, persons conducting a business or un-
dertaking (a new duty holder), designers, manufacturers and suppliers of plant, and designers of buildings and 
structures (a new duty holder) (see WHSA: ss 28. 29, 29A, 32, 32A, 32B, 34B). There are also increases in the 
maximum penalty for different types of offences (WHSA: s 24) and provision for court ordered enforceable 
“workplace health and safety undertakings” (WHSA: ss 42G, H and I). Health and safety representatives have a 
new entitlement to attend a prescribed training course and have reasonable costs paid (WHSA: s 81(3)(o)). 
Workplace health and safety officers (WHSOs) have new responsibilities in relation to risk assessment and are 
entitled to be supported and provided with resources by the employer or principal contractor (WHSA: ss 96A 
and 97). There are also some changes to the powers of inspectors (WHSA: ss 104, 108 and 121). For more in-
formation on the Queensland amendments see http://www.whs.qld.gov.au/whatsnew/index.htm#legislation. 
 
Also in Queensland, a revised Hazardous Substances Advisory Standard came into effect on 1 May 2003 (see 
http://www.whs.qld.gov.au/advisory/adv23v3.pdf) and there are new requirements for roll over protection de-
vices on tractors (see http://www.whs.qld.gov.au/safetylink/rural/rural12v4.pdf). 
 
South Australia – the Occupational Health, Safety and Welfare (Safework SA) Amendment Bill 2003, tabled in 
Parliament on 28 May, proposes changes to the SA OHSW Act (reported the last issue of this newsletter) and 
consolidation of OHS administration under a new agency called Safework SA. 
For more information see http://www.eric.sa.gov.au. 
 
Western Australia – the Occupational Safety and Health Regulations 1996 will be amended from 1 July 2003 
to require employers to develop a fatigue management plan for commercial drivers and to apply fitness stan-
dards to drivers. The intention is that working hours are planned so that fatigue does not become a hazard. 
 
Other Developments 
 
             The Victorian State Parliament's Economic Development Committee will hold an inquiry into the labour 
hire employment sector in that state, examining the nature and extent of labour hire employment and the impact 
labour hire use has on the workforce, on job security, wages, work conditions, training and compliance with legal 
obligations, particularly occupational health and safety matters. The Economic Development Committee is 
scheduled to begin its inquiry in September 2003 and report by December 2004. For further details of the inquiry 
see: http://www.findlaw.com.au/news/default.asp?task=read&id=15005&site=LE 
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Developments in regulation  
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Seminar:  
 
Occupational Health and Safety Risk Management Regulation in the 
European Union 
 
Wednesday 23 July  2003 
 
The Occupational Health and Safety Research Unit within the Governance and Regulation 
Program in the Socio-Legal Research Centre at Griffith University is organising a half-day 
Seminar at the Griffith University College of the Arts campus, South Bank, Brisbane. For fur-
ther information, please contact Ms Pam Adams, Socio-Legal Research Centre, Griffith Uni-
versity. Her email address is p.adams@griffith.edu.au. 
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Legal construction of OHS offences 
             R. Johnstone, Occupational Health and Safety, Courts and Crime: The Legal Construction of Occupa-
tional Health and Safety Offences in Victoria, Federation Press, Sydney, 2003. This book reports on an empiri-
cally-based study of OHS offences in the Magistrates’ Courts in Victoria, in the period 1982-1999. It examines 
the way in which the courts construct OHS issues during prosecutions against alleged OHS offenders, and then 
theorises the role of the criminal law in OHS regulation. The book argues that courts, inspectors, prosecutors 
and defence counsel are involved in filtering or reshaping OHS issues during the prosecution process, both pre-
trial and in court. An analysis of the pattern of investigation of OHS offences shows that these offences are con-
structed by focusing on ‘events’, in most cases incidents resulting in injury or death. This ‘event focus’ ensures 
that the attention of the parties is drawn to the details of the incident and away from the broader context of the 
event. This broader context includes the way in which work is organised at the workplace and the quality of OHS 
management (the micro context) and the macro context, which includes the pressures within capitalist produc-
tion systems for OHS to be subordinated to production imperatives. In particular, during the court-based sen-
tencing process defence counsel is able to adopt a range of ‘isolation’ techniques which isolate the incident from 
its micro and macro contexts, and which individualise and decontextualise the incident. The paper concludes 
that the legal system plays a key role in decontextualising and individualising OHS issues, and that this process 
is part of the ‘architecture’ of the legal system, and a direct consequence of the ‘form of law.’ 
             See also R. Johnstone, ‘Safety, Courts and Crime: Occupational Health and Safety Prosecutions in the 
Magistrates’ Courts’ (2003) 1(1) Policy and Practice in Health and Safety 105-128, in which the study is de-
scribed in a shorter paper. 
 

Corporate manslaughter in the UK 
             S. Tombs and D. Whyte, ‘Two steps forward, one step back: towards accountability for workplace 
deaths’(2003) 1(1) Policy and Practice in Health and Safety 9-30. This paper examines the origins of the UK 
government’s proposals for reform of the law of ‘corporate manslaughter’ and evaluates some of the possible 
outcomes. It first outlines the principal legal barriers to determining corporate manslaughter, and then discusses 
key common law developments in voluntary manslaughter cases involving corporations. The discussion then 
turns to the emergence, nature and progress of long-standing proposals for the introduction of new statutory of-
fences for corporate killing, and an appraisal of the likely impact of these proposed changes. The authors con-
clude with a set of new policy proposals. 

 

Impact of enforcement and advice on workers compensation claims rates 

             J. Baggs, B. Silverstein, and M. Foley, ‘Workplace health and safety regulations: impact of enforcement 
and consultation on workers' compensation claims rates in Washington State’ (2003) 43 American Journal of 
Industrial Medicine 483-494. There has been considerable debate about the appropriate mix of regulatory en-
forcement and persuasion (consultation in this paper) in achieving desired health and safety action across in-
dustries. In the US, there has recently been a shift in federal policy toward voluntary approaches and constrain-
ing enforcement programs. This study explores the impact of this policy change by examining changes in lost 
time workers compensation claims rates for Washington State employers who had (1) no intervention by OSHA 
(2) enforcement, (3) consultation, and (4) both types of visits. Controlling for previous claims rate and average 
size, claims rates for employers with enforcement activity “declined 22.5% in fixed site industry codes compared 
to 7% among employers with no activity, and in non-fixed sites (eg., construction) claims rates declined 12.8% 
for employers with enforcement activity compared to a 7.4% decline for those with no activity”. Consultation ac-
tivity was not associated with a greater decline in compensable claims rates. Enforcement activity did not ad-
versely affect worksite survivability through the study period. 
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Key research & reports  
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 Corporate killing and corporate governance 

             A. Belcher, ‘Corporate killing as a corporate governance issue’ (2002) 10(1) Corporate Governance 47-
54. The British government published proposals for an offence of corporate killing in May 2000. This article dis-
cusses the implications of introducing such an offence for corporate governance and the assessment and re-
porting of risks to health, safety and corporate reputation, especially in light of the requirements on listed com-
panies to implement a risk-based approach to designing, operating and maintaining a sound system of internal 
control. 

 

Choice of standards 
 
             C. Coglianese and D. Laser, ‘Management-based regulatory strategies’ in J. Donaghue and J. Nye 
(eds) Market-Based Governance, Brookings, 2002. This article asks how policymakers should choose between 
‘management-based regulation’ such as systematic occupational health and safety management, and perform-
ance or specification/prescriptive standards. When objectives are easily measured, they suggest that perform-
ance based regulations are desirable, on the basis that duty holders can be assumed to have superior knowl-
edge to regulators about how best to achieve a given result. However, when objectives are not easily meas-
ured, but the target group is relatively homogenous (ie most enterprises have similar operations and technology 
tends to be stable over time), then design-based or technology based standards may be both effective and effi-
cient. In contrast, where it is difficult for government to measure performance and the target groups is made up 
of heterogeneous firms facing heterogeneous conditions, then they argue that management based regulation 
will probably be preferable to its alternatives. 
 

Choice of rules vs principles 

             J. Braithwaite, ‘Rules and principles: a theory of legal certainty’ (2002) 27 Australian Journal of Legal 
Philosophy, 47-81. This article advances a theory that while precise rules regulate simple phenomena more 
consistently than broader principles, principles deliver more consistency when the phenomena regulated are 
more complex. It is argued that in complex domains consistency can be best realised by an appropriate mix of 
rules and principles, as well as inspectors and other enforcers having shared perceptions and understandings. 

 

Regulatory  officials’ perceptions of risk 

             H. Rothstein, ‘Neglected risk regulation: the institutional attenuation phenomenon’ (2003) 5(1) Health, 
Risk and Society 85-103. This paper examines the institutional factors that shape regulatory officials percep-
tions of risks to human health and safety, and their attitudes to regulation. While conventional accounts suggest 
that bureaucratic expertise leads to rational decisions about risk while lay perspectives are more "irrational", this 
analysis of three British regulatory regimes identifies institutional irrationalities that influence officials percep-
tions of risk and their associated behaviour. This can diminish perceptions of the policy importance of regula-
tions and contribute to ineffective monitoring and enforcement of some risk regulation. 

 

Problems of “regulatory score cards” 
             R. Parker, ‘Grading the Government’ (2003) 70 University of Chicago Law Review. For over a decade, 
critiques of government have been fuelled by a group of studies called "regulatory scorecards", which purport to 
show that the costs of many government regulations vastly outweigh their benefits. This article presents a com-
prehensive evaluation of the three most influential scorecards behind the regulatory reform movement, demon-
strating that all three studies rely on undisclosed data, non-replicable calculations, use biased regulatory sam-
ples, guesses about costs and benefits, and under-estimate the value (or number) of lives saved. The most se-
rious defects in these studies are endemic to the process of compiling strictly numerical scorecards. The Article 
concludes with several recommendations for improving the assessment of individual rules and government 
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Key research & reports ( c o n t i n u e d )  
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Safe design 

             Safety Science (2003) 41(2-3), 89-276. This special issue of the journal Safety Science presents a se-
ries of papers concerned with the challenge of integrating OHS and human factors into the design stage. The 
papers examine: (1) the relationship between design, usability and safety at work; (2) a system model for inte-
grating safety as early as possible in design; (3) the feasibility of the concept of inherently safer design; (4) the 
contribution of ergonomics to design of new products; (5) modelling of knowledge included in safety standards; 
and (6) changing paradigms of professional engineering practice for safe design. 

 

Genetic screening 

             Australian Law Reform Commission and Australian Health Ethics Committee, Essentially Yours: The 
Protection of Human Genetic Information in Australia, ALRC 96, Australian Law Reform Commission, Sydney, 
2003. This report presents the findings of a two year inquiry into the use of genetic screening in employment, 
insurance, law enforcement, family and kinship relations, immigration, sports and the delivery of clinical genetic 
services. Amongst the report’s recommendations relevant to OHS are: (1) the amendment of discrimination 
laws to prohibit unlawful discrimination based on a person's real or perceived genetic status; (2) harmonising 
and tailoring privacy laws to address the particular challenges of human genetic information, including extend-
ing protection to genetic samples; (3) employers not permitted to collect or use genetic information—except in 
those rare circumstances where this is necessary to protect the health and safety of workers or third parties, 
and the action complies with stringent standards prepared by a proposed new standing advisory body, the Hu-
man Genetics Commission of Australia (HGCA); and (4) creation of a new criminal offence to prohibit someone 
submitting another person's sample for genetic testing knowing that this is done without consent or other lawful 
authority. In determining whether particular screening is warranted the HGCA should consider whether: (1) 
there is strong evidence of a clear connection between the working environment and development of a condi-
tion; (2) the condition may seriously endanger health or safety of employees; (3) the test is a scientifically reli-
able method of screening for the condition. The National OHS Commission would have a role, together with the 
HGCA, in developing guidelines for genetic screening in employment emphasising that genetic screening 
should not be used if the danger can be eliminated or significantly reduced by reasonable measures to reduce 
the risk(s) in the work environment. The full report and recommendations are online at:
http://www.alrc.gov.au/media/2003/mr2905.htm. 

 
Occupational violence 
 
             C. Mayhew, ‘Occupational violence: a neglected occupational health and safety issue?’ (2003)1(1) Pol-
icy and Practice in Health and Safety 31-58. This paper provides an overview of the relevant research literature 
and conceptual frameworks on occupational violence, and an analysis of available data. It identifies some ‘hot 
spots’ where workers are most at risk, lists commonly reported characteristics of perpetrators of violence, and 
provides a brief synopsis of some effective prevention strategies. 

 
Agricultural machinery safety 
 
             N. Gunningham, ‘Agricultural machine safety: regulating the supply-chain’ (2003), 19 Journal of Occu-
pational Health and Safety- Aust NZ 191-200. This article identifies the major deficiencies in existing legislation 
relating to machinery safety in the agricultural sector, with a particular focus on the challenge of regulating 
‘upstream’ duty holders. It summarises the current legal regime and the need for national uniformity, examines 
the responsibilities of manufacturers, importers, designers and suppliers, identifies serious problems in the 
regulatory status quo, and suggests how they might be overcome. 
 
  
 
 

Key research & reports ( c o n t i n u e d )  
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Key research & reports ( c o n t i n u e d )  

Regulation of major hazards 
             A. Hopkins, ‘Issues for major hazard regulation’ (2003) 19(2) The Journal of Occupational Health and 
Safety – Australia and New Zealand 183-190. This article discusses the evolution of safety case legislation in 
Australia over the last few years, with particular reference to both the offshore oil industry and major hazard facili-
ties in Victoria. It argues that if the legislation is to be effective, at least three issues need to be addressed: (1) the 
need for the regime to go beyond legislation to enforcement; (2) the tension between self-regulation and prescrip-
tion which is inherent in major hazard regulation; and (3) the question of where in the bureaucracy the regulator 
should be located. 
 
Regulating OHS management 
             P. O. Saksvik and M. Quinlan, ‘Regulating systematic occupational health and safety management; com-
paring the Norwegian and Australian experience’ (2003) 58 Industrial Relations 33-59. The promotion of system-
atic occupational health and safety management (SOHSM) is an important and recent development which has 
been subject to little critical evaluation. This article examines its origins and implications, comparing the Norwe-
gian and Australian experience. Common challenges are problems of ‘paper’ compliance, limited union input and 
the growth of precarious employment. The article highlights the interdependence of OHS and industrial relations 
regulatory regimes and argues that the move away from inclusive collectivist regimes places significant con-
straints on independent vetting of SOHSM- a crucial element of their effectiveness. 

The changing nature of employment 

             P. Auer and B. Gazier, The Future of Work, Employment and Social Protection. The Dynamics of Change 
and the Protection of Workers, Proceedings of the France/ILO Symposium, International Labour Organisation, 
Lyon, 2002. These proceedings analyse the links between employment, work and social protection, exploring 
changes and transitions at the individual level and in terms of policies at a national level. Topics examined in-
clude: the changing nature of employment and the labour market; the genders divisions of labour; the regulation 
of industrial relations and globalised markets; the unravelling employment relationship; the operators and regula-
tors in the labour market. The proceedings are online at http://www.ilo.org. 

 

Impact of change on OHS 
 
             D. Harrisson and K. Legendre, ‘Technological innovation, organisational range and workplace accident 
prevention’ (2003) 4 Safety Science 39-338. This article describes a case study concerning the way technological 
change is managed, the organisational transformations leading to more workers’ participation, the introduction of 
an OHS program, and the occurrence of occupational accidents and illnesses. The changes documented were 
found to lead to improved working conditions, but at the same time, the intensity of work and the increasing of 
work load mitigated the results, which appeared as a series of ambiguities with which workers must deal. 
 

The true costs of occupational injury and illness 

             M. Adams et al, Aftermath. The Social and Economic Consequences of Workplace Injury and Illness, De-
partment of Labour, New Zealand, 2003. This is a report of case study research of the social and economic con-
sequences of occupational injury and illness to those affected, their families, the workplace and the wider commu-
nity. The report is online at http://www.osh.govt.nz/. 

Compensation systems in Europe 

             C. Parsons, ‘Liability rules, compensation systems and safety at work in Europe’ (2002) 27(3) The Ge-
neva Papers on Risk and Insurance 358-382. This paper compares compensation systems in Europe, analysing 
the legal bases of the different regimes, the security systems they employ, the incentives they create for employ-
ers, workers, insurers and others, and how they affect injury and disease rates. The paper also considers the 
prospects for harmonisation of the various European systems. 

 

http://www.ilo.org
http://www.osh.govt.nz/


 

Compensation Fraud 

             Back on the Job: Report into Aspects of Australian Workers' Compensation Schemes, House of Representa-
tives Standing Committee on Employment and Workplace Relations, Commonwealth of Australia, 2003. This report 
presents the findings of the committee in relation to: (1) the incidence and costs of fraudulent claims and fraudulent 
conduct by employers and employees; (2) the methods used by workers' compensation schemes to detect and elimi-
nate employer failure to pay workers compensation premiums, to comply with their obligations, and fraudulent 
claims; (3) factors leading to different OHS records and claims profiles between industries; and (4) the appropriate-
ness and benefits of rehabilitation programs. 

Low regulatory concern chemicals 
             Low Regulatory Concern Chemicals (LRCC) Task Force, NICNAS, Sydney, 2003. The final report of the 
LRCC taskforce is now available from NICNAS .The Report makes a wide range of recommendations concerning: 
new innovative elements to the current scheme; modifications to the existing scheme to improve regulatory effi-
ciency; and consequential to the above two categories and which are required to ensure the integrity of the regula-
tory process and an open and transparent system which maintains existing health and safety and environmental 
standards. 

Corporate environmental management 
             S. Schaltegger, R. Burritt and H. Petersen, An Introduction to Corporate Environmental Management, 
Greenleaf UK, 2003. This book provides a valuable introduction to corporate environmental management. Many of 
the concepts (but only some of the tools) translate readily to OHS and the section on strategic management is par-
ticularly useful. The book proves and accessible and thorough overview of what is becoming an increasingly chal-
lenging multidisciplinary subject, and will have particular value for practitioners. 

Compensation for byssinosis 

             S. Bowden and G. Tweedale, ‘Poisoned by the fluff: compensation and litigation for byssinosis in the Lanca-
shire cotton industry’ (2002) 29 Journal of Law and Society, 560-579. This article draws on government, legal, medi-
cal and trade union records to explore the development of state compensation for byssinosis, a chronic respiratory 
illness caused by exposure to cotton dust. 

Impact of enforcement on fatality rates 

             J. Klick and T. Stratmann, Offsetting Behaviour in the Workplace (2003) Law and Economics Working Paper 
Series, George Mason University School of Law. This working paper examines the effect of regulatory enforcement 
(inspections and fines) on occupational fatality rates in two OSHA regions, covering 12 states. Based on an analysis 
of data for the period 1992 to 2001, the working paper reports a negative relationship between enforcement and fa-
tality rates. The results suggest that occupational fatalities are caused by factors not addressed by OSHA inspec-
tions. The working paper is at http://ssrn.com/abstract_id=397822. 

 
Prosecution of corporations 
 
             J. Clough and C. Mulhern, Prosecution of Corporations and Their Officers, Oxford University Press, Austra-
lia, 2002. This book examines the law of corporate prosecutions and sentencing in Australia, focusing on corpora-
tions as a distinct class of offender. It provides an exposition of existing law, gives a critical analysis of the legal com-
plexities and thoroughly reviews the legal principles that apply to corporate criminality. 
 
Other Articles 
             K. Messing and D. Elabidi, ‘Desegregation and occupational health: how male and female hospital atten-
dants collaborate on work tasks requiring physical effort’ (2003)1(1) Policy and Practice in Health and Safety, 83-
104. 

C. Woolfson, M Beck and A Sceponavicius, ‘Workplace health and safety is pre-accessional Lithuania: a sur-
vey’ (2003)1(1) Policy and Practice in Health and Safety 59-82. 
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Key research & reports ( c o n t i n u e d )  
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International - The official text of the United Nations Globally Harmonised System of Classification and Label-
ing of Chemicals is online at     http://www.unece.org/. This contains the harmonised classification criteria and 
hazard communication elements.  
 
 
EU – The Seveso II (major hazards) directive is under consideration by the European Parliament. Revisions un-
der consideration are inclusion of all forms of mining activity, greater emphasis on emergency training (in view 
of the large number of sub-contractors at major hazards sites) and setting up a harmonized technical database 
of risk data and risk scenarios. Summary information is at http://www.europarl.eu.int/ (see News Reports or 
Seveso Directive). 
 
EU – The European Commission has published draft new chemicals legislation for consultation. Central to the 
proposals is REACH: a single, integrated system for the registration, evaluation and authorisation of chemicals. 
The proposed legislation would reverse the burden of proof that chemicals put on the market are safe, from 
public authorities to industry. Companies that produce, import or use chemicals will have a duty to assess risks 
arising from their use, generating new test data when justified and taking measures to manage identified risks. 
The text of the proposals is at http://europa.eu.int/comm/enterprise/. 
 
UK – corporate killing – In May, the British government issued a press release stating that it will be publishing 
a draft Bill on corporate manslaughter. The timetable for the Bill is to be announced later in the year. For a pro-
gress report on this legislation see: http://www.corporateaccountability.org/Updates/manslaughter.htm 
 
UK – HSE investigation procedures – This thorough and detailed document sets out how HSE inspectors 
should undertake investigations. Not yet available at the HSE’s own website, it is published in full by the Centre 
for Corporate Accountability at http://www.corporateaccountability.org/HSE/HSEInv/procedure/intro.htm. 
 
US – The Occupational Safety and Health Administration (OSHA) has announced its Inspection Plan for 2003 
which involves targeting 3,200 high-hazard worksites for unannounced and comprehensive OHS inspections. 
OSHA has also set a new five-year Strategic Management Plan, establishing the agency’s goals and strategies.
For information about the plan and the basis of targeting see http://www.osha.gov (news releases).  

R E G U L A T I O N  A T  W O R K   

International news 

Construction 
 
EU– Each year in Europe more than 1300 workers are killed in construction accidents. This 
toll is the motivation behind a pan-European Construction Safety Campaign initiated by the 
Senior Labour Inspectors Committee (SLIC), a network of officials of OHS inspectorates of 
member states of the European Union. The campaign, commencing in 2003 and continuing 
into 2004, will use promotional activities to target clients, architects, employers, sub-
contractors, workers and unions; and an inspection campaign to investigate compliance with 
European construction law which requires both coordination and prevention activities on con-
struction sites. Information about the campaign is at 
http://europe.osha.eu.int/good_practice/sector/construction/slic/about.stm. 
 
UK  – The construction industry has been a focus of preventive effort by the UK Health and 
Safety Executive. In a recent initiative with designers of construction projects HSE inspectors 
examined the design input at 123 major projects and met with lead designers and planning 
supervisors on site. Many designers were unaware of their duties under the UK Construction 
(Design and Management) Regulations and had failed to consider how the structure they had 
designed could be safely constructed and maintained. A report of this initiative is at  
http://www/hse.gov.uk/.  
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Expressions of Interest 
 
Expressions of interest are invited for the following positions with the National Research Centre for 
Occupational Health and Safety Regulation. The positions are: 

·      Senior Researcher (full or part-time) 
The successful applicant will monitor, document and analyse international developments in OHS 
regulation, work on various Centre research projects and assist with the editing of Centre publica-
tions. If a part-time appointment is made the applicant will be expected to enroll for a PhD. 

·      Australian Postgraduate Award Industry (APAI) 
The Centre has been successful in obtaining an Australian Research Council Linkage Grant (in 
collaboration with NOHSC). This includes an APAI PhD scholarship worth approximately $28,000
(tax-free) per year for three years. The project “Beyond Compliance-Safety, Health and Environ-
mental Regulation in the Mining Sector, An Empirical Analysis”, will be led by Professor Neil Gun-
ningham. It will begin in approximately Oct/Nov 2003 
 
To express interest and receive information when these positions are called, please email 
nrcohsr@anu.edu.au.  

             The Centre facilitates and promotes groups of collaborating researchers conducting research into OHS 
regulation. In this newsletter we profile two of these members of the National Occupational Health and Safety 
Regulatory Research Consortium. 

 

 

Tony LaMontagne is Associate Professor, Centre for the Study of Health & Society at the School of Population 
Health, University of Melbourne. The overarching theme of Dr. LaMontagne’s research is the evaluation and im-
provement of interventions to prevent and control occupational health hazards. His research interests include: OSH 
management systems at the organisational level; occupational health assessment tools to determine intervention 
needs and impacts; exposure database and surveillance tools; and medical surveillance programs including a pro-
ject on job stress and health behaviours among hourly workers. 

 

• Tony La Montage 

• Michael Quinlan 

Michael Quinlan is Professor in the School of Industrial Relations and Organisational Behaviour at The Univer-
sity of New South Wales. He has been researching regulatory aspects of employment, especially OHS, for over 
20 years. In 2000–01 he undertook the inquiry for the Motor Accidents Authority of New South Wales into safety 
in the long haul trucking industry and he is currently involved in a large Australian Research Council grant to ex-
plore OHS effects of precarious employment (with Philip Bohle, Ann Williamson and Claire Mayhew). New re-
search projects have recently commenced on the regulatory implications of precarious employment (with Richard 
Johnstone and Claire Mayhew) and on the move to process standards in OHS (with Richard Johnstone, Kaj Frick, 
David Walters and Per Langaa Jensen). 

Further details on these, and other, members of the Consortium are at the Centre’s website, at: 
http://www.ohs.anu.edu.au/consortium/index.html. 
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Duties of suppliers 
             In National Hire Pty Ltd v Howard [2003] NSWIRComm 144 a supplier of plant sought leave to appeal 
against a decision, conviction and penalty for an offence under s 18(1)(a) of the NSW Occupational Health and 
Safety Act 1983. National Hire had supplied a skid steer loader at a construction site and was found to have 
failed to ensure that the loader was safe and without risks to health when properly used. The appellants submis-
sion on leave to appeal sought reconsideration of a decision of the Full Bench of the Commission in WorkCover 
Authority of New South Wales (Inspector Mulder) v Arbor Products International (Australia) Pty Limited [2001] 
NSWIRComm 50. There the majority stated that the central issue is: whether the plant supplied for use at work 
was safe and without risk to health. If the answer to that is ‘no’ then, prima facie, the supplier has committed an 
offence under s 18(2)(a) of the Act. If the answer is in the affirmative but a person uses the plant improperly or in 
a manner for which it was not designed, then the supplier, if charged with and offence, may rely on the defence 
of ‘when properly used’. In National Hire v Howard, leave to appeal was refused as the court concluded that the 
decision in Arbor is correct. 

 

“Reasonable overtime” 
             A decision of the NSW Industrial Relations Commission introduces a provision in NSW awards recog-
nising an employer’s right to require employees to work reasonable overtime but specifically providing for em-
ployees to refuse “unreasonable overtime”. Matters to be taken into account in determining what is unreason-
able will include any risk to employee health and safety, personal circumstances including family and career re-
sponsibilities, the needs of the workplace or enterprise, the notice of overtime given to the employee and any 
other relevant matter. For details see State Working Hours Case 2003, Re [2003] NSWIRComm 86, 10 April 
2003, online at  http://www.lawlink.nsw.gov.au/. 

 

Duty to protect workers’ children 

             Gifford v Strang Patrick Stevedoring Pty Ltd [2003] HCA 33 (18 June 2003). The High Court ruled that 
an employer had a duty to protect the psychiatric health of the children of a worker (Barry Gifford) crushed to 
death on the job, as a wharf labourer for Strang Patrick). Chief Justice Murray Gleeson and Justices Michael 
McHugh, Bill Gummow, Michael Kirby, Kenneth Hayne and Ian Callinan – found the employer owed the three 
children of the worker a duty to take reasonable care to avoid causing them psychiatric illnesses, ruling that the 
wharfie's children fell within the "neighbourhood" principle encapsulated by Lord Atkin in the foundation common 
law case Donoghue v Stevenson. The Strang case is online at 
http://www.austlii.edu.au/au/cases/cth/high_ct/2003/33.html. 
 
Compensation for Longford workers 
             Victorian Supreme Court Justice Cummins has ordered Esso to pay $1.37 million in compensation to 
workers suffering anxiety disorders as a result of the Longford explosion in 1998. 
See http://www.austlii.edu.au/au/cases/vic/VSC/recent-cases.html. 
 

 

Key cases  

P A G E  1 1 

http://www.lawlink.nsw.gov.au/ircjudgments/2003nswirc.nsf/c45212a2bef99be4ca256736001f37bd/7c68902c831ccb75ca256cf600085b45?OpenDocument
http://www.austlii.edu.au/au/cases/cth/high_ct/2003/33.html
http://www.austlii.edu.au/au/cases/vic/VSC/recent-cases.html


 
 
             Agriculture is one of the most hazardous industries in both developing and industrialised countries, and 
the use (and misuse) of agricultural chemicals is a particular cause for concern. For example, the World Health 
Organisation estimates that worldwide between 2 and 5 million workers per year suffer from pesticide poisoning, 
with some 40,000 fatalities.  Australian studies also indicate that inappropriate pesticide exposure occurs in a 
variety of agricultural work situations and to an extent likely to give rise to substantial risk of injury or disease. 
Notwithstanding our limited knowledge of its precise dimensions, exposure to agricultural chemicals remains a 
problem with serious OHS implications.  Safer pesticide use has become a high priority issue for a diverse range 
of government departments and non-government organisations (NGOs) concerned with agricultural OHS and 
public health. 
 
How effective is the current regulatory regime for protecting worker health and safety in relation to agricultural 
chemicals. What are its limitations and weaknesses? What reforms are necessary and are these capable of being 
initiated and implemented by State OHS agencies? Do some of the most potentially effective changes lie outside 
the realm of conventional OHS regulation altogether? What can be achieved at the level of supply chain pressure, 
technological change, and reshaping markets?  
 
These are the concerns of a forthcoming NRCOHSR Working Paper, written by Pat Healy and Neil 
Gunnningham. The paper argues that current Australian OHS regulation will be insufficient to meet the challenges 
of agricultural chemicals related OHS and that the problem must be viewed in a community, public health and 
environmental rather than merely a workplace context.  It must also take account of powerful market drivers such 
as supply chain pressure, technological developments and restructuring of the agricultural industry. From a 
normative perspective, the paper examines how these forces might be shaped by government policy and civil 
society, and we identify points of policy leverage. 
 
The problems of the regulatory status quo: The effectiveness of the current regulatory regime for agvet chemicals 
is limited by (1) the fragmentation and complexity of the regulatory framework and institutional arrangements, (2) 
the inappropriateness of the current OHS regulatory model to agriculture, (3) widespread reliance on relatively 
ineffective information and training strategies to encourage farmers’ compliance with safety standards, and (4) 
lack of regulatory incentives to compliance.  The paper discusses the implications of these limitations and options 
for improvements within the existing framework.  The authors conclude that whilst incremental improvements can 
be made within the current framework, they will likely be insufficient to substantially improve outcomes. Major 
policy and institutional changes are required to (1) replace the current fragmented agvet system with an 
integrated framework of regulation and (2) develop nationally consistent  management of agvet chemicals based 
on clear regulatory goals and strategies that effectively involve all stakeholders and provide effective incentives to 
reduce workforce pesticide exposure. 
 
Given these substantial flaws, it is doubtful that incremental improvements to the current system will substantially 
improve OHS outcomes. There is urgent need for major policy changes that not only increase staff and resources 
and harmonise the regulatory frameworks and institutional arrangements across all jurisdictions but also provide 
more appropriate regulatory models that involve all the appropriate stakeholders and field based OHS advisory 
services, based on regional or ‘roving’ safety representatives. 
 
Beyond OHS Regulation: The greatest opportunities for improvement in agricultural OHS and farm chemical 
safety currently lie outside the boundaries of the traditional regulatory system entirely and relate to the profound 
changes occurring in global food production and trade, in the development of new agricultural and pest control 
technology and in (particularly rural) civil society. The ways in which these changes play out in Australian 
agriculture, arise from a range of intersecting tensions and contradictions between the interests of stakeholders – 
farmers, agricultural workers, the large, mainly multinational food retailers and processors, rural communities, 
consumers and regulatory authorities.  In broad terms they include conflicting economic forces, production 
pressures, cultural attitudes and priorities as reflected, for example, in the tensions between: 
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•     the immediate economic pressures on farmers to produce crops for market at the lowest possible price, and 
       community demands that agricultural production methods meet longer term environmental, food safety; 
• large numbers of agricultural producers with low profit margins and the few large multinational food retailers, 

which use their market power to pass the responsibility and cost of guaranteeing food safety along the whole 
supply chain; 

• the multinational ‘crop protection’ industry’s move to biotechnology based pest control methods including 
GMOs and public skepticism about the safety of GM food products; 

• the short-term costs and benefits of the continued use of cheap, convenient, familiar and generally more haz-
ardous pesticides and the longer term costs and benefits of adopting new generation ‘softer’ and often more 
expensive chemicals and moving to integrated pest management (IPM); 

• industry associations concerned to maintain members’ autonomy through self regulation and trade unions 
and NGOs seeking stricter external regulation of environmental and OHS practices; and 

• maintaining traditional family-based farming and the large scale, cost-efficient production methods required to 
meet retailers’ demands for customised commodities for buyer controlled markets. 

 
The paper explores the nature of these conflicts and tensions, the ways in which they are likely to be resolved, 
and the implications for agricultural OHS and farm chemical safety. It particularly examines potential reforms that 
might be achieved by harnessing technological developments (push factors), market forces (pull factors), and 
changing community attitudes to risk and safety. Strikingly, in many of the struggles currently taking place be-
tween different social forces, OHS is only a sideshow.  Nevertheless, it is argued that  for those concerned with 
improving agricultural OHS, there are windows of opportunity to engage in these struggles and seek to shape 
them in ways that could have far more profound OHS implications than almost anything likely to be achieved by 
conventional regulatory reform at a domestic level.   
 
Readers are invited to comment on the working paper which will be online from later in July 2003 at .
http://ohs.anu.edu.au/publications/index.html#working. For an advance copy please email Pat.Healy@anu.edu.au. 
 
Occupational violence and staffing levels 

O’Sullivan v The Crown in Right of the State of New South Wales (Department of Education and Training) [2003] 
NSWIRComm 74 (31 March 2003). During a strike by school staff, a teacher’s aide had been left alone after a 
colleague had left the room in pursuit of another violent student, and had been assaulted by a student in a gov-
ernment school for physically and intellectually disabled children. The General Secretary of the Public Service As-
sociation and Professional Officers’ Association Amalgamated Union of New South Wales brought a prosecution 
against the NSW Department of Education and Training, alleging five contraventions of section 15 of the Occupa-
tional Health and Safety Act 1983 (NSW). The charges alleged, inter alia, that (i) the Department had failed to 
provide additional staffing during the strike; (ii) had failed to provide the aide with a personal duress alarm and a 
mobile phone; (iii) had allowed the student to attend the school without staff at the school receiving adequate in-
formation concerning the student’s behavioural problems; (iv) had failed to provide the teaching aide with ade-
quate assistance or counseling after the incident; and (v) had failed to provide adequate training in self-protection 
and communication strategies. The defendant was found guilty of the first three of these charges, and was acquit-
ted of the last two charges. In his decision, Walton J (at paras 132-134) followed Haynes v CI&D Engineering Pty 
Ltd (1994) 60 IR 149 in holding that section 15 cast a general duty on the defendant which was ‘both preventive 
and remedial in nature’ so that these obligations arose ‘both before and after the occurrence of an actual acci-
dent’. The defendant argued that the violent acts of severely intellectually disabled students could not accurately 
be predicted, could not be completely eliminated and were due to unknown causes independent of the defendant. 
In rejecting this argument, Walton J applied the principle outlined in WorkCover Authority of NSW v Crown in the 
Right of the State of New South Wales (Police Service of New South Wales (No 2) (2001) 104 IR 268 at para 24: 

http://ohs.anu.edu.au/publications/index.html#working
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• Although the defendant may not be able to “control”, or otherwise affect, the conduct of persons … who 
confront police officers from time-to-time in the performance of their duties, the defendant is able to directly 
control and dictate the measures which should properly be made in preparing and equipping police officers to 
perform operational duties which are of such a nature as will ensure the health, safety and welfare of those 
officers. In the same way … comparable steps should be taken by employers in satisfying the statutory duty 
in respect of their employees liable to the effects of unlawful action by criminals, such as … those employees 
engaged in service stations, pharmacies, shops, banks, cash delivery, cigarette trucks, buses and taxis.’ 

• Walton J (at para 140) held that the ‘employer fails to ensure the health, safety and welfare at work of its 
       employees by failing to appropriately equip or protect them from risks inherent in their work (as opposed to r
       isks which are merely speculative or unduly remote), notwithstanding that such risks may be caused by 
       xternal factors, known or unknown.’ 
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