
The Centre determines its own research agenda in consultation with the CEO of NOHSC, 
and collaborates with NOHSC to organise conferences, workshops and other fora on key 
issues in OHS regulation. In addition, members of the Centre present two short seminars 
for NOHSC staff per year on issues to do with OHS Regulation, and when appropriate,  
accept on short-term secondment NOHSC staff members to carry out regulatory research. 

 
Three projects completed by the Centre with NOHSC are:  
• a working paper on The Prevention of Occupational Illness and Injury: The Role of   

Economic Incentives at http://ohs.anu.edu.au/ (from late October 2002); 
• a working paper on The Legal Concept of Work-Related Injury and Disease - A      

Comparative Survey of Australian Jurisdictions at http://ohs.anu.edu.au/ (from late       
October 2002); and 

• a web-based Franchising Guide at http://www.nohsc.gov.au/smallbusiness/
franchiseguide/franchisingintroduction.htm. 

 
Current research within the Centre will result in a report in 2002/03 on a Regulatory Regime 
to Promote ‘Safe Design’ , and on OHS enforcement in Australia.  

 
The National Research Centre for Occupational Health and Safety Regulation (NRCOHSR)
is a research centre within the Regulatory Institutions Network, in the Research School of 
Social Sciences, at the Australian National University.  The Centre is funded by the National 
Occupational Health and Safety Commission (NOHSC).  
 
The Centre was established to conduct high quality, empirical and policy-focused  
research into OHS regulation, consistent with the National Occupational Health and Safety 
Strategy: 2002-2012. This research will inform government initiatives to reform OHS  
legislation, and contribute to measures to ensure its effectiveness and efficiency in  
implementation, and its positive impact on improving OHS outcomes in Australian  
organisations and workplaces. The Centre facilitates and promotes groups of collaborating 
researchers conducting empirical and policy-focused research into OHS regulation in each 
of the States and Territories. To this end, the Centre is supporting a National OHS  
Regulatory Research Consortium.  
 
This newsletter implements the Centre’s objective to produce regular reports on  
developments in OHS regulation.  More information on the Centre and the Consortium can 
be found of the Centre’s website at http://ohs.anu.edu.au/ (from late October 2002).  
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Welcome to this first 
edition of  

Regulation at Work 
 

Our aim is that  
researchers, policy 

makers and inspectors 
will use this  

newsletter to keep 
abreast of  the latest     
developments and        
approaches in OHS  

regulation and  
enforcement   

 



This section reports on some of the more significant recent developments in Australian OHS regulation.  For more  
information, follow the internet links.   
 
Reviews of OHS regulatory systems 

 
National – in July 2002, the federal Minister for Employment and Workplace  
Relations and the Parliamentary Secretary to the Treasurer announced that the 
Productivity Commission (PC) will inquire into the streamlining of  Australia’s 
OHS and workers’ compensation laws.  The terms of reference for the inquiry 
should be finalised shortly.  The inquiry will overlap with reviews of OHS and 
workers’ compensation legislation and administration either already underway, or 
recently announced, in Queensland, Western Australia and South Australia, and 
with national initiatives to develop and implement National OHS Strategy: 2002-
2012 national action plans.  A copy of the press release is at http://www.nohsc.
gov.au/NewsAndWhatsNew/MediaReleases/MR-240702.htm 
 

Queensland – released a ‘Review of the Workplace Health and Safety Act 1995’ 
issues paper in December 2001.  Submissions closed in February 2002.  A copy 
of the discussion paper is at http://www.whs.qld.gov.au/ris/actreview_issuespaper.
pdf.   Recommendations will shortly be provided to the Government for it to  
consider.  These include recommendations to impose the same obligations on 
suppliers as are imposed on designers, manufacturers and importers; to increase 
the maximum penalties able to be imposed for a breach of an obligation;  to  
increase the powers of workplace health and safety representatives to resolve 
OHS issues; and to introduce enforceable undertakings. 
 

South Australia – released its Public Discussion Paper: Suggestions for the 
South Australian Occupational Health and Safety Regulatory System in August 
2002.  A copy of the discussion paper is at http://www.eric.sa.gov.au/show_page.
jsp?id=2566.  Submissions close 11 September 2002. 
 

Western Australia – released a ‘Review of the Occupational Safety and Health 
Act 1994’ in February 2002. Submissions closed in April 2002.  A copy of the  
discussion paper is at http://www.safetyline.wa.gov.au/PageBin/wswanews0053.htm.  

 
Specific developments in OHS regulation  

 
ACT — WorkCover reports that it has been funded to clarify its use of infringement notices for breaches of the  
Occupational Health and Safety Act 1989.  The announcement is made in WorkCover News at http:www.
workcover.act.gov.au. 
 

Commonwealth — An Occupational Health and Safety (Commonwealth Employment) Amendment (Employee 
Involvement and Compliance) Bill 2002 was introduced into Commonwealth Parliament on 26 June 2002 to 
amend the Occupational Health and Safety (Commonwealth Employment) Act 1991.  Amongst other things, it  
revises the employer’s duty of care to employees to provide a greater focus on OHS outcomes and remove  
unnecessary prescription; introduces injunctions, remedial orders, civil penalties and enforceable undertakings; 
confines criminal penalties to contraventions of the Act where there has been death or serious bodily harm,  
contempt of the Commission and similar offences; and substantially increases penalties under the Act to 
$242,000 for a “civil breach” and $495,000 for a “criminal breach” .  The Bill can be accessed at http://searcg.aph.
gov.au/search/ParlInfo.A…/Explanatory+memoranda&action+view&WC.  
 

Queensland — Amendments to the Workplace Health and Safety Regulation 1997 came into effect in the  
building and construction industry on 1 September. On-the-spot fines that reflect the severity of the beach are  
attached to the new provisions.   A guide to the new regulations can be downloaded from http://www.whs.qld.gov.
au/guide/gde63.pdf.  Under changes to the pre-qualification system for contractors, building firms with State  
Government contracts will have their OHS performance audited every 13 weeks.  An unsatisfactory audit report 
may lead to a review of pre-qualification status and the possibility of being banned from undertaking further  
government work. For further information, see http://statements.cabinet.qld.gov.au/cgi-bin/display-statement.pl?
id=7804&db=media. 
 

Queensland— An Electrical Safety Bill 2002 was introduced into the Queensland Parliament on 7 August 2002 to 
establish a regulatory regime to cover electrical work in both workplaces and homes. It introduces ‘enforceable 
undertakings’ as part of its enforcement strategy.  The obligations on persons and entities, and the enforcement 
framework contained in the Bill, are broadly consistent with those of the Workplace Health and Safety Act 1995 .  
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R E G U L A T I O N  A T  W O R K  

National OHS Strategy:  
2002-2012 

 
On 24 May 2002, the Workplace 

Relations Ministers’ Council (WRMC) 
endorsed the landmark National OHS 

Strategy: 2002-2012 for improving 
Australia’s overall OHS performance 

over the next decade,  
and for the effective and efficient 
prevention of death, injury and 

disease in Australian  
workplaces large and small.   

 
Action plans to address the five 

national priorities and nine action 
areas set out in the National Strategy 

are expected to be finalised by 
NOHSC in October and endorsed by 

WRMC in November 2002.   
 

For more information, visit the 
NOHSC website at  

http://www.nohsc.gov.au/
nationalstrategy/ 

   



R E G U L A T I O N  A T  W O R K  

Who’s who at the Centre 
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Researchers located at the Centre include Professor Richard Johnstone (Director), Professor Neil Gunningham, and  
researchers: Ms Liz Bluff, Ms Michelle Burgis and Ms Pat Healy. Ms Sharon Burnell, formerly Team Leader for the 
development of the National OHS Strategy: 2002—2012, is seconded to the Centre from NOHSC until June 2003.  
• Professor Richard Johnstone (Director of the Centre) is the author of Occupational Health and Safety Law 

and Policy (LBC, 1997) and, together with Neil Gunningham, co-author of Regulating WorkplaceSafety:        
Systems and Sanctions (OUP, 1999). He has acted as a research consultant to a number of Australian       
workplace health and safety regulatory authorities, including NOHSC, and has completed a number of major        
empirical studies into the operation of Victorian, New South Wales and Queensland’s OHS statutes. 

• Professor Neil Gunningham is a lawyer and interdisciplinary social scientist who specialises in safety, health 
and environmental regulation. His books include Regulating Workplace Safety (with Richard Johnstone);      
Safeguarding the Worker, and Smart Regulation: Designing Environmental Policy. He has been a consultant to 
government agencies, parliamentary committees, employer and trade union groups. Most recently, Neil was a 
consultant to the OECD on compliance and regulatory design, and to the United Nations Environment Program 
on management systems and regulatory reform. 

• Liz Bluff is an OHS professional with 20 years experience in OHS management, government policy and        
legislation development. She has been a major contributor to national and South Australian forums on OHS 
standards development.  Her research interests include OHS management systems, OHS regulation,            
enforcement policy and safe design. Her PhD research is a study of response to regulation in the design and 
manufacture of plant and machinery. 

• Michelle Burgis is a recent graduate in Arts/Law. Michelle is particularly interested in international issues as 
well as the intersection between public law and theory.  While at the Centre, she hopes to concentrate on legal 
developments in OHS regulation, both domestically and internationally, as well as explore issues relating to  
gender and work. 

• Patricia Healy is a researcher and practitioner in community/public health and OHS, and has a Masters in     
Applied  Science (OHS) from the University of Ballarat.  She is working on an Australian Research Council 
funded project concerned with regulation of farm chemical safety with Neil Gunningham. 

• Sharon Burnell has a Masters in Applied Science (OHS), and 20 years of diverse experience in general OHS 
and radiation protection policy, regulation and practice.  Her research interests lie in the areas of risk regulation 
and the benchmarking of inspectorate activities and outcomes. She is carrying out a stock-take of OHS         
enforcement in Australia. 

  
Dr Andrew Hopkins and Mr Alan Clayton are Research Associates of the Centre.   

 
 
▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 

Specific developments in OHS regulation (continued) 
 

Victoria— The Crimes (Workplace Deaths and Serious Injuries) Bill 2001 was defeated in Parliament in May 2002 in 
the Legislative Council.  There are no plans to reintroduce the Bill.  
 

Western Australia— A Crane Safety Standards Report was issued on 5 August 2002.  It recommends action to  
improve the operation of cranes on building and construction sites.  An industry forum to discuss the findings and 
recommendations will take place on 24 September 2002 in Perth.  Information on both the report and forum can be 
found at  http://www1.safetyline.wa.gov.au/. 

 
 
Other developments 
 

Construction  - In July 2002, the Royal Commission into the Building and Construction Industry released its  
Discussion Paper Workplace Health and Safety in the Building and Construction Industry.  The discussion paper  
examines the regulation of OHS in the industry and gives several arguments in favour of having a single set of  
national OHS laws to improve OHS performance and compliance.  A copy of the paper is at http://www.royalcombci.
gov.au/docs/FinalDP.pdf.   
 

OHS risk management—Standards Australia has a draft handbook, Occupational Health and Safety Risk  
Management, out for comment.  Comment closes on 16 September 2002.  A copy of the draft is at http://committees.
standards.com.au/COMMITTEES/MB-002/…/MB-002-N0001.HT. 

Developments in regulation ( c o n t i n u e d )



 

 

 
Levers for improving OHS performance 
 

Recent research in Canada and the United Kingdom adds to the body of evidence on the links  between workers’ 
compensation insurance/management and OHS performance. For example: 
• Greenstreet Berman Ltd,  Changing  Business Behaviour – Would Bearing the True Cost of Poor Health and 

Safety Performance Make a Difference?  Contract Research Report 436, Health and Safety Executive, UK, 2002.  
A copy can be found at http:www.hse.gov.uk/research/crr_pdf/2002/crr02436.pdf.    

• T Thomason and S Pozzebon, “Determinants of Firm Workplace Health and Safety and Claims Management 
Practices”, in forthcoming edition of Industrial and Labor Relations Review. 

 

Research exploring sustainable ways to promote and support OHS management in small and medium size  
enterprises (SMEs) is reported in D Walters, Health and Safety in Small Enterprises. European Strategies for  
Managing Improvement, Peter Lang, Brussels, 2001.  In most countries in the European Union more than half of the 
working population are in workplaces with less than 100 employees.  Particular characteristics of these small to  
medium enterprises (SMEs) render conventional regulation-based strategies less than effective for improving OHS 
performance.  Supported by data and case study examples drawn from research in seven EU countries, this book 
presents the case for  urgent attention to the OHS problem in SMEs, and explores sustainable ways to promote and 
support OHS  management in these enterprises.  The central argument of the book is that improved OHS  
performance in smaller firms is contingent on bridging the gap between them and “the health and safety  
system” (represented by regulation, the regulatory authorities and OHS professional interests).  To this end the book 
canvasses a wide range of non-regulatory alternatives to bridge this gap, including various ways in which third  
parties may act as intermediaries to convey health and safety messages and amplify them within SMEs. 

 
 

Risk regulation 
 

The Centre for Analysis of Risk and Regulation (CARR) at the London School of Economics and Political Science   
carries out significant research in the broad fields of risk and regulation.  Summaries of the following two books can 
be found at http://www.lse.ac.uk/Depts/carr/: 
• C Hood, H Rothstein and R Baldwin, The Government of Risk: Understanding Risk Regulation Regimes,        

Oxford University Press, Oxford, 2001.  Explores the key questions of: Why are vast sums spent on controlling 
some risks but not others? Is there any logic to the techniques we use in risk regulation? This book exposes the     
components of risk regulation systems and examines their interaction and explanation. The approach employed 
is of a high policy relevance as well as of considerable theoretical importance.    

• B Hutter, Regulation and Risk: Occupational Health and Safety on the Railways, Oxford University Press,       
Oxford, 2001. Regulating risk in modern societies increasingly involves governments guiding and co-opting cor-
porate risk  management systems. This book examines the feasibility of this with reference to OHS on Britain's 
railways. It raises important questions about how workplace risks are managed and what influence the law can 
have in this. These issues are especially significant in the wake of major rail disasters and in the face of the in-
creasing   popularity of risk-based approaches to corporate governance.   

 
 
Self regulation 
 

C Parker, The open corporation: Effective self-regulation and democracy, Cambridge University Press, Cambridge, 
2002. This book  examines the problems and potential for corporate social and legal responsibility in contemporary 
societies and shows how the possibilities for democratic influence are not limited to state regulators.  It  provides an 
innovative blueprint for effective corporate self-regulation, and  practical strategies for managers, stakeholders and  
regulators to build successful self-regulation management systems.  It  covers a wide variety of areas and some  
sections are highly relevant to OHS.                   
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Key research & reports  

R E G U L A T I O N  A T  W O R K  

This section of the newsletter highlights recent and/or significant developments in regulation research.  
If you are conducting regulation research, particularly in the field of OHS, or know of other important research, 

please let us know  



 

 

 Risk assessment  
 

PL Jensen, “Assessing Assessment: The Danish Experience of Worker Participation in Risk Assessment” , 
(2002) 23 Economic and Industrial Democracy 201-227.  After outlining the participatory workplace risk           
assessment  requirements in the Danish OHS legislation, Jensen discusses the main findings from recent  
studies. Workplace risk assessment has been a limited success in larger Danish firms and less successful in 
smaller firms. Typically five key expectations of Danish law are not met. These are: attention to a broad range of 
occupational health, safety, psychosocial and ergonomic factors; priority to solutions that eliminate or reduce 
risk, rather than PPE and worker instruction; participants with an in-depth understanding of the multiple causes of 
risks; preference to design solutions rather than “repairing” existing worksites and activities; and organisational 
strategies to address risks.  Jensen also argues that mutual understanding needs to be developed amongst  
participants in workplace assessment, of the work environment problems experienced. He proposes that this be 
developed through “a dedicated work environment actor”, a role that may be played a qualified safety manager 
or (in smaller organisations) by staff of the occupational health services, supplementing motivated worker  
representatives. This is to be supported by an OHS inspectorate that bases its inspection strategy “according to 
[a firm’s] willingness and ability to handle their work environment”. 

 

Right to refuse work in dangerous situations 
 

GC Gray, “A socio-legal ethnography of the right to refuse dangerous work” (2002) 24 Studies in Law & Politics 
139-169.   This article reports an ethnographic study of the use and evolution of the right to refuse  
dangerous work in a Canadian factory where the author worked For five months.  It explores  the impact of the 
workplace social context and management systems and workers legal consciousness on the practical exercise of 
the right to refuse and “how safety rights are translated into reality”.  It also examines legal consciousness 
amongst  workers in the context of the “internal responsibility system”, which downplays regulation in favour of 
individual workers’ initiative and in-house non-confrontational resolution of safety issues.  The study found that 
workers relied mainly on informal non-confrontational ways of refusing rather than the formal law of refusing, in 
order to avoid confrontation.  Workers dealt with frequently experienced hazards by “silent and hidden resistant  
practices”. 

 
Responsive regulation 
 

(2002) 29(1) Journal of Law and Society 1-226—special edition.  Regulation is the means by which any activity, 
person, organization or institution is guided to behave in a  particular way. Such behaviour may be generated 
internally or externally, and by different means of which formal state law is only one. This special issue of the 
Journal of Law and Society discusses contemporary concepts of  regulation.  In particular: 
• John Braithwaite challenges psychological theories of  behavioural change, which emphasise that               

behavioural change is best achieved by rewarding desired  behaviours.  He argues that this is not the case 
when it comes to regulation and advances reasons of  contestability,  reactance and responsiveness to      
explain why rewards are not a  superior strategy in regulation;  

• Peter Vincent-Jones discusses a different form of responsive regulation with the example of the relationship 
between central and local  government in the UK. His study combines approaches from both governance    
theory and regulation theory to advocate a less rule-based and more self-regulatory and flexible approach to 
the development of political goals and outcomes;  

• Colin Scott analyses the ways in which private bodies often exercise even more regulatory power than public 
bodies, thus requiring new measures for ensuring accountability and control;   

• Oren Perez canvasses international processes of  regulation are canvassed with reference to the limitations of 
standard-form contracts in international construction  projects;   

• Imelda Maher explores national harmonisation of regulations to international standards, including mutual     
recognition and elaboration of common standards or codes; and international agreements on competition    
policy; 

• Louise Davies discusses  international coordination of patenting;   
• Julia Black argues that regulation, especially in an international context, demands shared understandings 

amongst  participants.  She proposes that discourse analysis may facilitate a better understanding of         
regulatory processes and the way regulatory interpretations are formed; and  

• Bettina Lange considers the emotional characteristics of regulation, such as fear, shame and anger, which 
structure the practical operation of regulatory practices. 
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Key research & reports ( c o n t i n u e d )  

R E G U L A T I O N  A T  W O R K  



   
The duty of suppliers 

 
WorkCover Authority of New South Wales (Inspector Mulder) v Arbor Products International (Australia) 
Pty Ltd (no 50) (2001) 105 IR 81. The defendant in this case, Arbor Products had supplied to Yass 
Shire Council a mobile wood chipping machine. They were prosecuted under OHSA NSW (1983),  
s 18(2)(a) following an incident in which a worker sustained serious traumatic injuries to both arms af-
ter becoming caught in the machine. The defendant argued in its defence that the worker had not 
properly used the machine because safety information provided in a manual supplied with the plant 
had not been followed and training had been provided to some Council employees (although not to the 
injured worker). The court concluded (on appeal) that too much weight was given to the provision of  
information and training to the Council employees (105 IR 81 at 98 (para 42)).  Of particular interest in 
this case is the court’s interpretation of the supplier’s duty to ensure that plant is safe “when properly 
used”.  The court concluded that: 
 

… the qualification is intended to limit liability of a supplier where the plant which is supplied is 
safe (in the sense that the safety is ensured) but such plant becomes unsafe because of misuse 
(for example, the wilful misuse of a machine by removal of a guard). It was plainly not the  
intention of the legislature to allow, by the use of that phrase, a limitation in the obligations  
arising under the sub-section where the defendant had, for example, provided an instruction 
manual or advice on how to use the plant supplied or had provided training for employees in the 
proper use of the plant at work where the plant was unsafe. If this were the case, it would be 
open to manufacture and supply plant for use at work that was not safe and posed risks to 
health. A supplier could simply argue on a prosecution under s 18(2)(a) that, notwithstanding the 
plant supplied was inherently unsafe, an instruction manual was issued on how to properly use 
the plant and, consequently, no liability arose. In reaching this conclusion we have accepted … 
that the duty that arises under s 18(2)(a) cannot be intended to have been circumscribed” (in 
this way). (105 IR 81 at 99 (para 43)).   

 
The case has important implications for any supplier of plant relying on cautions, warnings or  
information rather than ensuring that plant is safe and free from risks to health so far as is reasonably 
practicable. 

 
 

 Common law negligence - work-related stress   
 

Terence Sutherland (Chairman of the Governors of St Thomas Becket RC High School) v Penelope 
Hatton; Somerset County Council v Leon Alan Barber etc [2002] 2 All ER 1.  In  
dealing with four appeals from decisions in which damages were awarded against employers for  
stress-induced psychiatric illness, the English Court of Appeal discusses in detail the principles of  
English negligence law as they apply to work-related stress claims. Although the decision has no  
binding authority in Australia, the court traverses the issues deftly, and obligingly summarises the  
relevant English principles in point form at the end of the decision.  
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Key cases   
 

This section of the newsletter highlights notable cases to interest  

The 5 September 2002 decision of the High Court of Australia in Annetts v Australian Stations Pty Ltd  will be 
reported in the next edition of this newsletter 



   

 
 
Reasonable hours test case  

 
In the Reasonable Hours Test Case (Australian Industrial Relations Commission, 23 July 2002) the 
Full Bench of the Australian Industrial Relations Commission found that working time arrangements 
and patterns of hours worked have changed significantly in Australia over recent decades, and that a 
significant proportion of employees work unpaid overtime hours. The Commission was satisfied that 
the working of long hours was “likely to give rise to a risk of fatigue and to adverse health  
consequences, but that a number of factors, including non-work factors, will impact on whether the 
number of hours worked cause fatigue or such consequences. The Commission also accepted that 
there would be ”instances where the working of extended hours would adversely affect productivity”, 
and that “fatigued employees may be a risk to the public.” The Commission rejected the precise claim 
brought by the ACTU, but awarded a more limited test case provision. This provision awarded:  
 

… a right on an employee to refuse to work overtime in circumstances where the working of 
such overtime would result in the employee working unreasonable hours. It will permit the  
employee’s ordinary hours to be taken into account in deciding whether overtime is  
unreasonable, but the right of refusal it confers will operate only in relation to overtime. The 
provision is only intended to be included in awards that specify ordinary time and provide for 
overtime. It will include a reference to the well established right of an employer to require an 
employee to work reasonable overtime. 

 
The factors which are to be taken into account in determining whether overtime is unreasonable  
include any risk to employee health and safety; the employee’s personal circumstances including any 
family responsibilities; the needs of the workplace or enterprise; the notice (if any) given by the  
employer of the overtime and by the employee of his or her intention to refuse it; and any other  
relevant matters. The Commission noted that “the nature of working hours and their impact on  
employees, their families and communities is subject to change over time” and that it might “be  
appropriate to review the effectiveness of the provision … after it has been in operation for some 
time.” 

 
Common law negligence - asbestos related disease 

 
Employees seeking compensation for asbestos-related illnesses were recently given strong support by 
the English House of Lords’ decision in Fairchild v Glenhaven Funeral Services [2002] 3 All ER 305.  
Three plaintiffs (two as representatives of the deceased workers) appealed against the unanimous and 
quite strict judgment handed down only a few months earlier by the Court of Appeal. The case turned 
on whether damages could be awarded to workers suffering from mesothelioma as a result of   
asbestos related employment with more than one employer. Scientifically it is not possible to ascertain 
which particular fibre or set of fibres were the cause of the cancer and it was for this reason, that the 
Court of Appeal was not comfortable in finding a breach of duty by any one plaintiff or employer. The 
House of Lords was much more willing to acknowledge that the case raised crucial issues of justice 
and policy that went beyond any simple legal principles. Indeed, the Court held that the legal principle 
of causation was not settled and in certain cases, such as Fairchild, it was much better to take a more 
practical and relaxed approach than the more stringent ‘but for’ test. There was no dispute that the  
employers had been negligent in failing to provide a safe system of work and the court decided that it 
could then be held that such a breach could give rise to an award of damages. It was not for the Court 
to apportion costs between the different employers; one employer could pursue part of the damages 
paid against other employers in a separate action. This decision is a positive step for workers unable 
to prove in which particular workplace their illness was contracted and this is particularly crucial for 
(almost always) fatal mesothelioma cases, where the cancer can take between 10-40 years to    
develop. 
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Key cases ( c o n t i n u e d )  



 European Union/Council 
 

The European Agency for Safety and Health at Work, in co-operation with The European Commission, held a  
seminar in May 2002 on the recently released European Communities 5-year Strategy on Health and Safety at 
Work.  For more information, visit the Agency’s website at http://agency.osha.eu.int/publications/
conference/20020526/en/. 
 
In April 2002, the Commission of the European Communities  published the final Council Recommendation  
Concerning the Application of Legislation Governing Health and Safety at Work to Self-Employed Workers 
(Brussels 3.4.2002 COM(2002) 166).  Unlike Australia the OHS legislation of most nations in Europe does not cover 
self-employed workers. Recognising the growth of self-employment in Europe and the high-risk nature of much of 
the work performed by such workers, the Commission proposed a non-binding instrument to provide self-employed 
workers with access to OHS information, training, health surveillance and risk control. Member states will be asked 
to implement measures on a voluntary basis, and if necessary after review in four years time, a binding instrument 
may be introduced.  For more information, visit the website at http://europa.eu.int/eur-lex/en/com/pdf/2002/
com2002_0166en01.pdf. 

 
International Labour Organization 
 

The ILO recently added to its SafeWork  web-site, a copy of its survey form on ILO Standards-related activities.   
Information about the May 2002 XVIth World Congress on Occupational Safety and Health can also be found at  
http://www.ilo.org/public/english/protection/safework/index.htm.  

 
New Zealand 
 

A Health and Safety in Employment Bill was with a select committee when Parliament completed its business prior 
to the July 2002 General Election. The select committee is to report to the Parliament by 29 November 2002.   
Information on progress with the Bill can be found at http://www.osh.dol.govt.nz/hseamend/. 
 
Public comments recently closed with NOHSC on the Discussion Paper on Preparation of a Regulatory Impact 
Statement for the TTMRA [Trans-Tasman Mutual recognition Arrangement] Program 2002.  A copy of the  
discussion paper can be down-loaded from the NOHSC website at   http://www.nohsc.gov.au/PDF/
Miscellaneous/DiscussPaperRISpublcomAug2002.pdf. 

Singapore 

The Occupational Safety and Health (Training and Promotion) Centre of the Ministry of Manpower, will hold a 5 
day workshop for safety auditors from 30 September to 4 October 2002.  Further information can be found at 
http://www.gov.sg/mom/wpeaw/isfile/pdf/SafetyAuditorWorkshop.pdf. 

United Kingdom 
The Centre for Corporate Accountability (CCA) held its second major conference on Safety, Law Enforcement and          
Corporate Accountability on 8 July 2002.  Information and analysis on OHS law enforcement and corporate  
accountability issues in the UK can be found at the CCA’s website at http://www.corporateaccountability.org/.   
 
The Health and Safety Executive (HSE) finalised its new Enforcement Management Model in May 2002.  Two of its 
functions are to give inspectors a framework for making enforcement decisions and to assist the authority monitor 
the fairness and consistency of the decisions in relation to the Health and Safety Commission’s (HSC) enforcement 
policy.  The Model and policy can be down-loaded from the HSE’s website at respectively http://www.hse.gov.uk/
enforce/emm.pdf and http://www.hse.gov.uk/pubns/hsc15.pdf.  The HSC released an up-dated Work related 
deaths – A protocol for liaison in August 2002.  A copy is found at  http://www.hse.gov.uk/pubns/misc114.pdf.  
Departmental responsibility for the HSC and HSE shifted to the Department for Work and Pensions on 24 July 
2002, bringing together under the one portfolio, prevention, rehabilitation and compensation.   A press release  
announcing the change is at http://www.hse.gov.uk/press/2002/c02035.htm. 
 

United States 
This year marks the twentieth anniversary of the Occupational Safety and Health Administration’s Voluntary  
Protection Program designed to encourage companies to voluntarily go ‘beyond-compliance’ with their legal  
obligations.  For more information, see http://www.osha.gov/oshprogs/vpp/index.html.  
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International news 



 

  Civil and administrative penalties 
 

Of relevance to anyone interested in the reform and use of  
infringement or penalty notices, is the Australian Law Reform 
Commission’s May 2002  discussion paper Securing  Compliance: 
Civil and Administrative Penalties in Australian Federal  
Regulation .   It provides a  general overview of the issues  
surrounding their use.  In particular, it examines the range, types 
and purposes of penalties that are or could be used in Australian 
federal regulation, the relationship between regulator and  
regulatee, protections available to regulatees and issues of  
fairness in regulation.  This is a valuable resource on the subject 
of penalty reform.   A copy of the paper is at http://www.alrc.gov.au/
inquiries/current/civiladmin/index.htm 

 
 
 
  Strategic inspection 
 

Inspectorates have to prioritise their use of resources and carry 
out workplace inspections in as effective and efficient a manner as 
possible.  For example, one of the newer strategic approaches to 
inspection developed by the Danish Working Environment  
Authority to improve the OHS outcomes of small business and in 
temporary and changing workplaces, is the ‘Adapted Inspection’ 
method.  A copy of the publication is found at http://dk.osha.eu.int/
publications/adaptedinspection.stm. 

 
Genetic testing and the workplace 
 

Pre-employment testing in the workplace is a contentious issue for many, and never more so than in relation to 
genetic testing.  In her 2000 paper, “Employers’ Use of Genetic Test Information: Is There a Need for  
Regulation?” in the Australian Journal of Labour Law 1, Otlowski surveys the policy implications and existing  
legal frameworks in place for regulating genetic testing of job applicants. Otlowski shows there are currently no 
legal frameworks in Australia to deal with the blurry line between safety concerns for workers predisposed to  
certain illnesses and cases where employers would be able to manipulate such information in the interests of 
profit. Workers would be able to rely on the various anti-discrimination statutes in force within Australia and  
Otlowski explains how these principles might be applied within the area of genetic testing. Despite anti-
discrimination legislation’s emphasis on maintaining equal access to employment opportunities, statutory 
schemes are quite weak: the employee has to carry the burden of proving that discrimination occurred; few job 
applicants would necessarily be informed about why their application had been rejected; and employees are  
often unaware of legal remedies. Although the potential discriminatory and privacy issues have not really been 
recognised by unions and worker groups, it is likely that genetic testing will be an important area of worker  
concern in the future. Otlowski briefly surveys some approaches that have been adopted overseas and proposes 
a system that would generally prohibit genetic screening in the workplace except to protect workers and fellow 
workers who would be predisposed to certain work environments or could develop severe symptoms with little 
warning. To implement these recommendations, Otlowski argues that it is essential to have an independent body 
in charge of the testing process as well as the protection of genetic information.   This article is a very useful  
reference for anyone interested in the many policy, privacy, safety and legal issues that will invariably occur with 
the adoption of genetic testing.   
 
The  Australian Law Reform Commission released its Discussion paper 66: Protection of human genetic  
information on 28 August 2002.  Submissions close on 29 November 2002.  A copy of the report can be found at  
http://www.alrc.gov.au/inquiries/current/genetic/DP66.htm. 
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Current & emerging issues 
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Key events 
 
The Australian Institute of Criminology held a 
Current issues in regulation: Enforcement and 
compliance seminar on 2-3 September 2002.  

Key issues from the seminar will be reported in 
the next edition of Regulation at Work. 

 
The Institute of Public Administration of 

Canada will hold its Innovative Regulation in 
the 21st Century conference on 25-27 Sept 

2002.  For more information, go to the website 
at http://www.smarttape.ca/ 

 
 
If you know of other key regulation related 

events, please tell us 
 
 



RegNet 
The Regulatory Institutions Network (RegNet) is chaired by Professor John Braithwaite, and based within the  
Research School of Social Sciences at the Australian National University. Its aim is to establish a dynamic and 
interactive network of regulatory scholars and practitioners in Australia and across the globe.   
 
RegNet provides an intellectual umbrella for interdisciplinary research on regulation being conducted in various 
centres and units of the ANU. A number of specialist Centres are members of RegNet. These include the Centre 
for Tax Systems Integrity, the Centre for Restorative Justice, The National Research Centre for Occupational 
Health and Safety Regulation, the Centre for Commercial Law, The Centre for International and Public Law,  
Security 21: National Centre for Security and Justice, and the Centre for Competition and Consumer Policy.  
Centres belonging to RegNet operate and are administered independently.   
 

For more information on RegNet and on how to become a member of it,  
visit the RegNet website at http://regnet.anu.edu.au. 

 
 

We want to make this newsletter as useful as possible to OHS researchers, policy makers and inspectors.   
If you have any suggestions for improving the content of this  newsletter, or, if you know of any Australian or  

international developments that should be reported, please tell us   
 

 
NATIONAL RESEARCH CENTRE FOR  
OCCUPATIONAL HEALTH AND 
SAFETY REGULATION 
REGNET 
Research School of Social Sciences 
2nd floor, Garden Wing, University House 
Australian National University 
Canberra  ACT 0200 
AUSTRALIA 
 
 

 

 

… Feedback 
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Some useful references 
 

• B Alli, Fundamental Principles of Occupational Health and Safety,  ILO, Geneva, 2001. 
• T Beierle and J Cayford, Democracy in Practice: Public Participation In Environmental Decisions Resources for the Future, 

Washington, 2002. 
• A Brooks, “System Standards and Performance Standards Regulation of Occupational Health and Safety: A Comparison of the 

European Union and Australian Approaches” (2001) 43(4) The Journal of Industrial Relations 361-386.  
• A Brooks, “Risk Management and Consultation Systems: Developments and Disappointments in the New Occupational Health 

and Safety Legislation in New South Wales” (2002) 24 Sydney Law Review 89-122. 
• P Fischbeck and RS Farrow (eds), Improving Regulation: Cases in Environment, Health, and Safety , Resources for the 

Future, Washington, 2001. 
• V Haufler, A Public Role for the Private Sector: Industry Self-Regulation in a Global Economy, Carnegie Endowment for 

International Peace, Washington, 2001. 
• H Kunreuther, "Third Party Inspections as an Alternative to Command and Control Regulation" (2002) 22(2) Risk Analysis 309-

318.  
• C Mayhew,  http://www.aic.gov.au/research/cvp/occupational/index.html — an annotated, on-line bibliography of 

resources relating to occupational violence. 
• W Thompson, Understanding New South Wales Occupational Health and Safety Legislation, 3rd Edition  CCH, Sydney, 2001. 
• M Tooma, Tooma’s Annotated Occupational Health and Safety Act 2000, Lawbook Company, Sydney, 2001. 
• WK Viscusi, Regulation Through Litigation,  AEI-Brookings Joint Center for Regulatory Studies, Washington, 2002. 

Contact us  
 

Via the web  - at  http://ohs.anu.edu.au/  
(from late October 2002) 

By email - at  nrcohsr@anu.edu.au 
By facsimile - at  02 62438507 


