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The UN and ‘Rule-Of-Law Constitutions’ 

Dr Laura Grenfell 

Abstract: In 2006 the UN Secretary-General stated that the rule of law was central to 
the work of the UN.  At the nation-state level, constitution-making is considered a 
prime vehicle for establishing the rule of law.  It is for this reason that the UN 
believes it can, and should, assist states, particularly post-conflict states, in the 
constitution-making process although it acknowledges that the process must be 
nationally owned and led.  Its main strategy is to encourage and assist states to 
incorporate international standards.  Constitution making is also understood as a 
means by which a national identity and national norms are identified and articulated.  
The constitution-making process ideally creates spaces in which competing sets of 
norms are debated and reconciled.  Arguably these spaces should be sovereign 
national spaces that preclude the involvement of the UN and international community 
and that build internal legitimacy for the constitution.  This paper explores the tension 
inherent in the UN’s role in providing constitutional assistance to post-conflict states 
and it seeks to articulate the means by which the UN can offer constructive assistance. 

 

 

I do think it would be helpful to get the United Nations in to help write a constitution 

[for Iraq]. … I mean, they’re good at that.  

George W Bush, September 2003 

1. Introduction 

Many of the popular revolts taking place in the Middle East, described as ‘the Arab Spring’, 

have been interpreted as a demand for the rule of law.1  In September 2011 Libya’s National 

Transitional Council (NTC) invited the UN, the World Bank and European Union to 

coordinate assistance.  In response, the UN Security Council passed a resolution setting out 

the mandate for the UN’s Support Mission to Libya: assist and support national efforts to 

“restore public security and order and promote the rule of law; … embark upon the 

constitution-making and electoral process; … [and] promote and protect human rights”.2  The 

wording of this resolution looks fairly predictable because the rule of law has become 

something of a mantra for the international community, particularly when it comes to post-

conflict states.  But this has not always been the case.  Looking at the 1999 UN Security 

Council mandate for the UN Transitional Administration of East Timor (UNTAET), there is 

                                                            
  Senior Lecturer, Law School, University of Adelaide, Australia.  Many thanks to Professor William 

Maley for his comments. 
1  Camino Kavanagh and Bruce Jones, Shaky Foundations: An Assessment of the UN’s Rule of Law 

Support Agenda (November 2011) (Center on International Cooperation) 12. 
2  UNSC Resolution 2009 (2011), UN Doc S/RES/2009 (2011) (16 September 2011), 12(a)(b) and (d), 
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no mention of a constitution-making process or the rule of law; it only refers to the 

development of local democratic institutions and the narrower concept of law and order.3  In 

fact, a survey of UN mandates regarding Timor-Leste shows that there is no proper reference 

to promoting the rule of law until 2008.4  Put in this context, the scope of the UN’s assistance 

project to Libya is far more ambitious even though it is not one of international territorial 

administration.  This shows that the UN has come a long way since UNTAET began its 

intervention in East Timor in 1999.  In this period the UN has set out a strategy for promoting 

the rule of law across all its organs, agencies and peacekeeping operations5  and it has 

articulated a policy to guide its constitutional assistance to states such as Libya.6 

  

Libya’s NTC has announced that Libya will be a democratic society of respect for the rule of 

law, that a new constitution will be drafted in 18 months,7 and that shariah has been adopted 

as the principal law. 8   In regard to human rights, the NTC’s August 2011 Interim 

Constitutional Declaration provides that “The state shall commit itself to join the 

international and regional declarations and charters which protect such rights and freedoms.”9  

In making these statements committing itself to these diverse principles, Libya is treading a 

well worn, but challenging, path of seeking to reconcile and harmonise competing sets of 

norms.  The question is how the UN can assist states such as Libya to achieve their 

constitutional aims. 

 

Libya and the Arab Spring have shone a spotlight on constitution-making and rule-of-law 

promotion.  The UN recognises that, for post-conflict states, constitution-making is an 

important part of the process of state-building.10  The constitution-making moment is a space 

in which critical divisions within the state and aspirations for the state can be debated and 

negotiated within a non-violent framework of law and politics.  It represents an opportunity 

to connect the population with the state through ensuring that a broad range of voices are 

                                                            
3  UN Security Council Resolution 1272 (1999), UN Doc S/RES/1272 (25 October 1999). 
4  See UN Doc S/RES/1802 (2008) para 5 (25 February 2008). 
5  See UN Doc A/64/298 (17 August 2009); UN Doc A/65/318 (20 August 2010); UN Doc A/66/133 (8 
August 2011). 
6  Guidance Note of the Secretary-General: United Nations Assistance to Constitution-Making Processes 
(April 2009) (hereafter ‘2009 Guidance Note’). 
7  ‘Libya Interim Leaders Vow Tolerance and Respect for Law’, BBC News, 2 September 2011. 
8  Chairman Mustafa Abdul-Jalil, October 23 2011. 
9  Article 7. 
10  2009 Guidance Note, p3. 
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heard and that community aspirations and a shared sense of identity are reflected in the 

constitution.  

 

In many post-conflict states the process of state-building is particularly difficult where the 

concept of the state has little resonance for many parts of the population.  This may be 

because the state has been oppressive or non-existent.  Large parts of the population may 

generally feel a stronger allegiance to other, non-state, structures and authorities such as 

customary or religious authorities.  The concept of the rule of law and its attributes may also 

be alien, especially where state institutions are weak and non-state institutions are strong.  In 

this situation, it is particularly critical for a constitution to enjoy legitimacy with these parts 

of the population by articulating the state’s relationship with these non-state structures and 

authorities.  This relationship may lead to tensions but these tensions need to be 

incrementally debated and reconciled in non-violent spaces in order to avoid a relapse into 

conflict. 

 

This paper considers the UN’s policy on constitutional assistance and the rule of law to 

explore to what extent the UN is able to offer constructive constitutional and rule-of-law 

assistance to post-conflict and transitional states such as Libya.  It begins by examining two 

of the UN’s Guidance Notes which articulate when and how assistance should be offered.11  

These Notes recommend a set of processes and ingredients, such as international human 

rights norms and international humanitarian norms, that may assist states in ensuring that 

their new constitution can help establish and strengthen the rule of law.  For the purpose of 

this paper I refer to the combination of these ingredients and processes as a ‘rule-of-law 

constitution,’ but this is not to suggest that such constitutions automatically achieve any 

degree of success in establishing or strengthening the rule of law.  The paper then uses 

Timor-Leste as a case study to argue that post-conflict states such as Timor-Leste readily 

adopt ‘rule-of-law constitutions’ in order to seek and bolster their external legitimacy.  It is 

now ten years since Timor-Leste’s 2002 Constitution heralded in its independence but events 

such as the 2006 crisis show that this post-conflict state is struggling to establish the rule of 

law.12  The paper argues that constitutions that entrench a raft of international norms may not 

                                                            
11   2009 Guidance Note; Guidance Note of the Secretary-General: United Nations Approach to Rule of 

Law Assistance (April 2008) (hereafter ‘2008 Guidance Note’). 
12  Note that the World Bank’s WDR 2011 offers a sobering table of data that estimates the number of 

years it takes for a country to ‘achieve’ the rule of law (41 years for the group of ‘fastest 20’ countries) 
(11, 109) but it omits the data specific to fragile states, possibly because this data offers the term 
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necessarily assist a state in strengthening the rule of law unless they also enjoy internal 

legitimacy and build national identity though recognising shared national and local norms.   

 

The paper argues that if the international community wants to offer constitutional assistance, 

‘constitution-making’ needs to be reconceptualised as the beginning of a long-term process of 

reconciling international and national norms.  So where a drafting body chooses to 

incorporate international norms, such as international human rights, it should be encouraged 

and supported to create spaces in which, in the long term, these international norms can be 

carefully debated and reconciled with local and national norms.   

 

2. UN Policy on Constitutional Assistance and the Rule of Law 

 

In 2006 the UN Secretary-General stated that the rule of law was central to the work of the 

UN13 and he established a Rule of Law Assistance Unit which, amongst other things, carries 

out the role of constitutional assistance.14     In 2009 the Unit issued a Guidance Note entitled 

UN Assistance to Constitution-Making Processes where it explains the UN’s guiding 

principles for constitutional assistance.  The articulation of a UN policy on constitutional 

assistance and the rule of law is important given that the UN has previously taken an ad hoc 

approach when offering assistance to more than half a dozen constitution-making processes 

including that of Timor-Leste.15  

 

The first principle points out that while constitution-making is a “key opportunity” for 

peacebuilding in post-conflict states: 

the appropriateness of UN engagement in constitution-making processes should be 

assessed on a case-by-case basis … the UN should fully take into account the national 

situation and political complexities, as well as the practical and symbolic 

                                                                                                                                                                                         
‘infinity’: Pritchett and Weijer, Fragile States, 12. These two authors explain: ‘[i]n this indicator the 
time to reach the threshold at either the fragile states rate of progress or that of the average non-fragile 
country is infinity as, on average, there has been zero progress.’(11). This data gives some context to 
Timor-Leste’s struggle to establish the rule of law.  

13  Uniting Our Strengths: Enhancing United Nations Support for the Rule of Law, Report of the UN 
Secretary General, 1, UN Doc A/61/636-S/2006/980 (14 December 2006).   

14  More specifically, the Unit’s Rule of Law Coordination and Resource Group has, since 2007, had 
responsibility for “the overall coordination and coherence of rule of law within the United Nations 
system”.  This group is the focal point at the UN for providing doctrinal guidance and ‘lessons learnt’ 
regarding UN constitutional assistance. 

15  Brandt et al, Constitution-Making and Reform: Options for the Process (Interpeace, September 2011) 
322. 
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ramifications of its involvement.  Priority attention should be given to situations in 

which UN assistance will likely strengthen the rule of law and democratic institutions 

and practices.16 

From this it is clear that the UN understands constitution-making as a primary site for rule-of-

law promotion although it acknowledges that not all its efforts will be constructive.  This is 

underlined by the UN’s 2008 Guidance Note entitled UN Approach to Rule of Law Assistance 

which, in its detailing of a framework for strengthening the rule of law, gives primary 

consideration to  

a constitution [which] … incorporates internationally recognized human rights, 

provides for their applicability in domestic law … provides for non-discrimination ... 

[and] the equality of men and women … limits the powers of government and its 

various branches … and empowers an independent and impartial judiciary.17   

These appear to be the main ingredients for the substance of a ‘rule-of-law constitution’. 

   

The 2009 Guidance Note on Constitutional Assistance reiterates these substantive 

ingredients.  It states that while UN assistance may include support regarding procedural 

aspects of constitution-making such as the selection process for the drafting body, it will also 

include assistance on substantive matters, namely “legal and human rights”.18  In particular it 

identifies “provision of advice on the requirement of international human rights treaties … 

(eg bills of rights, provisions on judicial independence, domestic effect of international 

treaties…)”.19   

 

These two policy documents confirm a number of things: first, they show that the main 

means by which the UN aims to promote and strengthen the rule of law through constitution-

making is to offer expert advice as well as access to resources.  Second, they can be read as 

setting out certain ingredients or criteria for a ‘rule-of-law constitution’ to which post-conflict 

states in particular should aspire if they wish to avoid a relapse into conflict.  

 

Third, these policy documents confirm that the UN understands the rule of law in a ‘thick’, 

substantive sense as encompassing international human rights norms in addition to procedural 

aspects such as judicial independence and access to justice.  This ‘thick’ understanding was 

                                                            
16  2009 Guidance Note, 3. 
17  2008 Guidance Note, 4-5. 
18  2009 Guidance Note, 6.  
19  Ibid. 
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first articulated in 2004 by the UNSG’s Report where it was explained that the foundation of 

the UN definition of the rule of law are the four pillars provided by international human 

rights law, international humanitarian law, international criminal law and international 

refugee law.20  In contrast, a ‘thin’ approach focuses on procedural and institutional aspects 

such as legal predictability and it sets aside human rights norms.  While the UN advocates a 

thick approach, it is likely that there is a certain degree of slippage between thick and thin 

approaches, particularly in relation to the operation of UN rule-of-law programmes in the 

field.21  Two commentators, Kavanagh and Jones, believe this is not necessarily a problem: 

they assert that a thin approach to the rule of law is more appropriate for peace keeping 

operations in “low-income post-conflict states”, arguing that in the short term the focus 

should be on building confidence in legitimate political settlements and responding to the 

immediate needs of citizens.22  At the same time, they argue that in the long term the thick 

approach should serve as the ultimate objective. 23   However, in relation to the post-

authoritarian transitions taking place in the Middle East, Kavanagh and Jones argue that a 

thick approach to the rule of law is appropriate because it offers a “strong framework for 

engagement”.24  Presumably by “framework” they mean the four pillars advocated by the 

UN, but they do not consider whether these four pillars are compatible with regional norms in 

the Middle East.  

 

Fourth, the 2009 UN Guidance Note on Constitutional Assistance reiterates the mantra that 

constitution-making processes must be “nationally owned and led”, but the policy documents 

show that, like other actors in the international community, the UN believes it has a role to 

play in constitutional assistance. 25   The UN recognises that constitution-making is a 

“sovereign national process” and that sensitivity is important to avoid the perception of a 

foreign imposed constitution. 26   It acknowledges that actors who seek to spoil and 

delegitimize a constitutional process can too easily characterise the process as a foreign 

product.  All these issues are pertinent for the UN’s current mission in Libya.  Libya’s 

commitment to shariah has caused some concern in international circles, as there is 

                                                            
20  UN Secretary-General, Report of the Secretary General on the Rule of Law and Transitional Justice in 

Conflict and Post-Conflict Societies, UN Doc S/2004/616 (23 August 2004).  
21  Camino Kavanagh and Bruce Jones, Shaky Foundations: An Assessment of the UN’s Rule of Law 

Support Agenda (November 20011) (Center on International Cooperation) 4, 24. 
22  Ibid 7, 26.  
23   Ibid, 7, 26. 
24   Ibid, 7, 12. 
25  2009 Guidance Note, 4. 
26  Ibid. 
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uncertainty as to whether non-secular systems of law are compatible with the rule of law.  

Indeed, there have been calls for the international community to bear some influence on 

Libya in this regard.  For example, one scholar of Islamic law argues: “It is the responsibility 

of the international community to ensure that the Sharia in Libya is modelled after 

progressive Muslim countries such as Turkey and Malaysia who also have a great deal of 

Islamic law principles in their respective legal systems.”27  The 2009 Guidance Note indicates 

that the UN understands its role as being “to speak out when a draft constitution does not 

comply with these [international human rights] standards, especially as they relate to the 

administration of justice, transitional justice, electoral systems and a range of other 

constitutional issues.”28  These are all aspects related to the rule of law.29  The 2009 Guidance 

Note states that “the UN should engage national actors in a dialogue over the substantive 

issues”.30  Thus it can be presumed that the UN would feel compelled to “speak out”, to use 

the UN’s words, where a drafting body intends to entrench substantive constitutional norms 

that are incompatible with the rule of law.   

 

In the past there has been some uncertainty about whether systems of customary law are 

compatible with the modern concept of the rule of law because they can empower non-state 

actors who are politically unaccountable and draw their legitimacy from custom rather than 

democratic processes.  Furthermore, systems of customary law have been characterised as 

contrary to international human rights standards, particularly in relation to women’s human 

rights and hence they have been cast as illegitimate.  Indeed, in some UN forums, states such 

as Australia have questioned whether customary law can be considered law.31   As this paper 

explains below, these attitudes are shifting.  However, confusion currently clouds the 

question of whether the rule of law can be considered compatible with shariah or Islamic 

law.  Islamic law and shariah are subjected to similar concerns as customary law, relating 

chiefly to their approach to women’s human rights as well as their empowerment of non-
                                                            
27  Umar Oseni, “Sharia in Libya: Implications for Human Rights and the Rule of Law” Jurist-Forum 6 

November 2011 at p3.  
28  2009 Guidance Note, 4; emphasis added. 
29  The 2009 Guidance Note offers two examples of non-compliance: it explains that the principle of 

equality between men and women “should be embedded” and that special provisions on children need 
to recognise the status of children as subjects of human rights. 

30  2009 Guidance Note, 4. 
31  During the UN General Assembly debates on the UN Declaration on the Rights of Indigenous People, 

Australia asserted: “Customary law is not ‘law’ in the sense that modern democracies use the term; it is 
based on culture and tradition.”  Explanation of Australia’s vote against the UN GA adoption of the UN 
Declaration on the Rights on Indigenous Peoples by the Hon. Robert Hill Ambassador and Permanent 
Representative of Australia to the United Nations, 13 September 2007 
<http://www.australiaun.org/unny/GA%5f070913.html> at 15 October 2008. 
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accountable and unelected actors, such as members of the clergy.  In addition to this, the 

sacred nature of the law under Islam which does not lend itself to open criticism and the 

failure of Islamic law to fully guarantee individual rights makes it unclear as to whether it is 

compatible with the rule of law.  Further doubt is cast by the fact that scholars find it difficult 

to identify a single Muslim country that currently can be said to have an effective system 

incorporating the rule of law.32  The 2009 Guidance Note does not mention the situation 

where a state seeks to constitutionally entrench a normative legal system which is potentially 

incompatible with the rule of law.  Instead it broadly states that assistance must be “tailored 

to the specific country context”.33 

 

Finally, the 2009 Guidance Note recognises that constitution-making can present an 

“opportunity to create a common vision of the future of a state”.34   However, it does not 

articulate that it can involve a sensitive process of identity formation.  One view is that a 

successful constitution can ultimately replace other forms of identity, which makes the 

constitutional articulation of other forms of identity irrelevant.35  The US Constitution is 

presumably an example of this.  Another view is that a constitution must include traditional 

elements of collective identity in order to generate its own legitimacy.  On this point, von 

Bogdandy et al observe: “In many environments a strategy of constitutional nation-building 

deliberately ignoring such elements [of traditional elements of identity] is unlikely to be 

successful.”36  They argue:  

by incorporating into the constitutional text some of the traditional elements of 

collective identity (such as institutions or symbols), constitutional nation-building is 

able to filter, formalise, and direct the nation-building process towards democracy and 

the rule of law.37 

Bogdandy et al do not consider the problem where there is possible incompatibility between 

these “traditional elements of collective identity” and the rule of law. However, they imply 

                                                            
32  Hossein Esmaeli, “The Nature and Development of Law in Islam and the Rule of Law Challenge in the 

Middle East and the Muslim World” (2011) Connecticut Journal of International Law 329 at 331; 
Chibli Mallat, Introduction to Middle Eastern Law (2007).  Esmaeli points to some Muslim countries 
where elements of the rule of law are present but observes that there are currently no practical examples 
of a state where a rule of law system and a flexible shariah system co-exist. (366) 

33  2009 Guidance Note, 2, 4, and 6. 
34  Ibid 4. 
35  Francis Fukuyama, State-Building: Governance and World Order in the 21st century (2004) 
36  Armin von Bogdandy et al, “State-Building, Nation-Building, and Constitutional Politics in Post-

Conflict Situations: Conceptual Clarifications and an Appraisal of Different Approaches” (205) 9 Max 
Planck Yearbook of United Nations Law 579 at 597. 

37  Ibid; emphasis added. 
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that where a constitution does incorporate these traditional elements, it is more likely to be 

successful in being able to steer a state towards the rule of law because the process of 

‘filtering’ and ‘formalising’ these traditional elements connects them with the state. 

 

The next sections assess whether the constitutional embrace of international norms alone can 

necessarily aid a state to establish or strengthen the rule of law.  It uses Timor-Leste as a case 

study of a state drafting a ‘rule-of-law constitution’ and it explores Timor-Leste’s motivations 

for adopting such a constitution.  It then argues that Timor-Leste needed to incorporate into 

the constitutional text more ‘traditional elements of collective identity’ and it explores the 

implications of this missed opportunity. 

 

3. Timor-Leste’s Constitution and the UN’s criteria 

 

If the UN’s guidance notes were read as mapping the UN’s understanding of the recipe for 

successful constitution-making and rule of law promotion, then on its face the UN’s 

involvement with the 2002 Timor-Leste Constitution is a textbook model: the Constitution 

repeatedly articulates the rule of law as a state objective (the preamble, Articles 1 and 6); it 

entrenches an extensive bill of rights including guarantees of equality and non-

discrimination; it enshrines the separation of powers (Article 69) and the independence of the 

courts and judges (Article 119 and 121), and; it elevates international law, as a source of law, 

to a position that is superior to the laws made by Timor-Leste’s own Parliament (Article 9).  

Furthermore, Article 23 provides that: “Fundamental rights enshrined in the Constitution … 

shall be interpreted in accordance with the Universal Declaration of Human Rights”.  Overall 

it is clear that core international human rights norms influenced the Constitution as the 

Universal Declaration of Human Rights (UDHR) was treated as a yardstick throughout the 

drafting process.  During this process, influential local leader Bishop Belo announced: “It is 

our dream to build a society founded on the values enshrined in the UDHR.  These are the 

values that guided and inspired our struggle for independence.”38  At this time, another 

                                                            
38  Bishop Carlos Belo, Sydney Morning Herald, “To forge a future, Timor needs justice for the past”, 28 

August 2001.  According to the Executive Summary of the Constitutional Commissions, “it was widely 
felt that these should be based on the universal principles of the declaration of the United Nations 
Charter of 1948” (ie the UDHR):  Constitutional Affairs Branch, Office of Political Affairs, UNTAET, 
Executive Summary of the Constitutional Commission Public Hearings, Dili, September 2001 at 8. 
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Timorese leader, Jose Ramos-Horta, added that upon independence, Timor-Leste intended to 

accede to “the greatest possible number of international human rights treaties”.39  

 

Some of this adherence to international human rights standards can be attributed to UN 

influence, direct and indirect, although there is contention as to the extent of UNTAET’s 

direct influence on the substance of the Constitution.  While Aucoin and Brandt argue that 

UNTAET’s “overtly hands-off policy” successfully ensured that the UN was not viewed as 

interfering with the substance,40  it is documented that that UNTAET and the UN High 

Commissioner for Human Rights did communicate to the Constituent Assembly concerns on 

substantive issues such as the absence of an explicit provision guaranteeing security of 

judicial tenure and that human rights were extended only to citizens rather than to all 

persons.41  The Constitution’s repeated invocation of the rule of law can be traced partly to 

the lusophone constitutional models provided by Portugal and Mozambique.  However, the 

Timor-Leste Constitution goes further than these two constitutions by articulating the 

objective of the Timorese state as being a “State based on the rule of law” (Article 6), 

possibly due to the influence of the United Nations or the World Bank.  Thus, in terms of 

substance, it can be argued that Timor’s constitution-making was very successful in laying a 

foundation for the rule of law.  Superficially, then, Timor-Leste’s Constitution can be 

considered a ‘rule-of-law constitution’.42  The next section considers why post-conflict states 

such as Timor-Leste are keen to adopt such constitutions. 

 

4. Why do states draft ‘rule-of-law constitutions’? 

 

                                                            
39  “Ramos Horta Addresses the UN Security Council” (Media Release 30 January 2002). 
40  See Louis Aucoin and Michele Brandt, “East Timor’s Constitutional Passage to Independence” in 

Laurel E Miller and Louis Aucoin (eds) Framing the State in Times of Transition 265;  Louis Aucoin, 
“The Role of International Experts in Constitution-Making: Myth and Reality” (2004) 5 Georgetown 
Journal of International Affairs 89. 

41  Jonathan Morrow and Rachel White, “The UN in Transitional East Timor: International Standards and 
the Reality of Governance” (2002) Australian Yearbook of International Law 1 at 41.  The authors 
point out that the first issue was ignored while the second was accepted and amendments were made to 
the draft.  Aucoin and Brandt acknowledge this contribution at ibid, 268. 

42  To some extent, Afghanistan’s 2004 Constitution can also be seen as a “rule of law constitution”.  At 
the time of its passing, it was described as “the most liberal constitution in the region”.  The preamble 
mentions the rule of law as a constitutional principle; the body of the Constitution entrenches an 
extensive list of human rights (Chapter 2) including equality of the sexes (art 22), it guarantees the 
independence of the judiciary (Article 116), it establishes an independent Human Rights Commission 
and Electoral Commission and Article 7 states that “The state shall abide by the UN charter, 
international treaties, international conventions that Afghanistan has signed, and the Universal 
Declaration of Human Rights”.  However, Article 3 of the Constitution states that no law be contrary to 
the beliefs and provisions of Islam.  This aspect is discussed below.  
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The UN needs to have a clear understanding of why post-conflict states such as Timor-Leste 

adopt ‘rule-of-law constitutions’.  What factors lead post-conflict states to embrace and 

entrench international norms?  One factor may be the genuine belief, on the behalf of the 

drafters, that the standards set out by international law can assist the state in establishing the 

rule of law and prevent the state from relapsing into conflict.  Another factor is popular 

demand: constitutional consultations were held in Timor-Leste and there were demands for 

human rights to be entrenched, particularly the rights of women and minorities.43   

 

A third factor is the strong desire of a newly independent state to affirm its legitimacy and 

sovereignty at the international level, specifically its desire to be part of the international 

community.  According to Barkin, “[s]ince the emergence of the state system, sovereignty 

has always been seen by the society of states to require a certain constitutional structure”. 44  

In other words, to enjoy sovereignty, states believe that they are required to establish a certain 

relationship between the state and its population.  Over the centuries, since the Treaty of 

Westphalia, the nature of this relationship has changed but in the post-Cold War twenty-first 

century it appears that the dominant norm in this regard involves the limitation of state power 

by the rule of law.   

 

Effectively this means that that the process of constitution-making is not merely a matter of 

establishing internal legitimacy, but it is also a matter of external legitimacy.  Thus, even 

though most actors in the international community recognise that it is inadvisable that the 

international community has direct involvement in a state’s “national sovereign process”, 

indirect influence comes through the need for states to make a constitutional commitment to 

the rule of law in order to establish their external legitimacy.45   

 

Barkin observes that “States’ need for certain institutional structures to legitimate themselves 

[on the international stage] can act as a significant constraint on states’ final authority over 

their internal affairs.”46  He reasons that 

                                                            
43  See below for discussion of these consultations and the influence they had on the final draft. 
44  J Samuel Barkin, “The Evolution of the Constitution of Sovereignty and the Emergence of Human 

Rights Norms” (1998) 27 Millenium 229, 230. 
45  Constitutions are not the only vehicle that states use to establish their external legitimacy.  In regard to 

the rule of law, post-conflict states such as Timor Leste and Afghanistan use their Strategic 
Development Plans and speeches in international forums to articulate and affirm their commitment to 
the rule of law. 

46  J Samuel Barkin, “The Evolution of the Constitution of Sovereignty and the Emergence of Human 
Rights Norms” (1998) 27 Millenium 229, 232 
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States that do not honour dominant constitutional norms, and that as a result are not 

seen as fully legitimate by the community of states, are likely to be excluded to some 

degree from regular patterns of discourse within this community. 47  

While Barkin is referring more narrowly to international human rights norms, he could just as 

easily be referring to rule of law norms.  He notes that to many, “the international normative 

structure … may look like a form of cultural imperialism, the imposition of Western values 

internationally.” 48  However, Barkin observes that “all international normative structures 

can be interpreted as having a strong culturally imperialist element”.49 

The application of Barkin’s theory to constitution-making helps to explain that in drafting 

and adopting ‘rule-of-law constitutions’, states are acting to shore up their external legitimacy 

within the international community.  A ‘rule-of-law constitution’ can signal a break with the 

state’s past, it can ease the process of state recognition or admission into regional bodies such 

as the European Union,50 it can facilitate trade relations and aid, and it can flag to foreign 

investors and international financial organisations that the state is modern and suitable for 

investment.  Barkin’s theory underlines the constitutional conformity that is implicitly 

required by the international community.  The UN’s 2009 Guidance Note makes these 

requirements more explicit by effectively setting them out as the ingredients of a ‘rule-of-law 

constitution’.   

 

By their nature and purpose, constitutions must also enjoy internal legitimacy.  Unlike 

external legitimacy which is based on the substance of a constitution and whether it complies 

with international standards, the internal legitimacy of a constitution relies on both the 

process of constitution-making and the substance of the constitution.   The following section 

                                                            
47  Ibid at 235 
48  Ibid at 249 
49  Ibid at 250; emphasis added. 
50  Articles 6 and 49 of the EU Treaty govern the entry of new states to the EU and set out respect for the 

rule of law as part of the criteria, known as the Copenhagen criteria.  The rule of law is articulated in 
the Charter of Paris for a New Europe (1990) as one of the principles of the Organisation for Security 
and Cooperation in Europe.  In the early 1990s the European Community used these principles as a 
means by which to impose conditions for recognition of statehood on Eastern European states.  In many 
cases this led to these principles being incorporated into state constitutions: see Danilo Turk, 
“Recognition of States: A Comment” (1993) 4 European Journal of International Law 66. The rule of 
law is also mentioned in the preamble to the European Convention on Human Rights.  The rule of law 
is articulated as a core value in the constitutive instruments of most regional bodies: ASEAN, the 
Commonwealth, the African Union, the Organisation of American States and the Organisation of 
Islamic Conference.   It is not included in the 1945 constitutive act of the Arab League. 
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uses the making of Timor-Leste’s Constitution to explore the challenge of securing internal 

legitimacy for a ‘rule-of-law constitution’. 

 

5. Internal Legitimacy of RoL Constitutions: Case Study of Timor-Leste 

 

While the substance of the Constitution appears to comply with the UN’s guidelines, the 

process of drafting the Timor-Leste Constitution has been heavily criticised.  The main 

problem was the short time frame of three-to-six months imposed by UNTAET51 allowed for 

little public consultation.  In 2001 a coalition of Timorese NGOs addressed a letter to the UN 

Security Council concerning the drafting of the Timorese Constitution.  The letter stated: 

A Constitution is a complex document embodying fundamental choices about the type 

of country an independent East Timor will be. This Constitution has to be a living 

document, which reflects how the East Timorese as a people see themselves, relate to 

each other, and finally, after many centuries, govern themselves...  

A three-month process would rob the East Timorese of their right to contribute to the 

future of their country and it will alienate them from the very document that should 

voice their aspirations.52 

 

The NGO coalition did not feel that the process was sufficiently inclusive.  It feared that the 

constitution would not reflect how the population saw itself and that it would fail to voice 

their aspirations.  Some semblance of public consultation was conducted, albeit possibly as a 

“public relations” event.53  Prior to the election of the Constituent Assembly in August 2001, 

the UN conducted the first set of public consultations in July 2001.  In late February 2002, 

the Constituent Assembly also conducted public consultations in relation to its penultimate 

draft, rejecting the UN consultations on the basis that they were not conducted by a body with 

democratic legitimacy.54  In early March 2002, the limited consultation and the lack of a 

                                                            
51  Ninety days was set out by section 2.3 of UNTAET REGULATION NO. 2001/2 On the Election of a 
Constituent Assembly to Prepare a constitution for an Independent and Democratic East Timor (16 March 
2001).  This was later extended by a further ninety days. 
52  East Timor National NGO Forum  Letter dated 17 March 2001.  See 

http://www.etan.org/news/2001a/03ngoconst.htm 
53  Brandt writes that some members of the Constituent Assembly privately maintained that the 

consultation process was an exercise in public relations only: Michele Brandt, Constitutional 
Assistance in Post-Conflict Countries.  The UN Experience: Cambodia, East Timor and Afghanistan 
(2005) (Report for UNDP) 17. 

54  Baltazar comments that the members of the Constitutional Commissions were concerned that the 
Constituent Assembly would not read their reports and hence requested to participate in the sessions so 
as to brief the Assembly: Alipio Baltazar, “An Overview of the Constitution Drafting Process in East 
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feeling of local ownership over the process drew the attention of the UN High Commissioner 

for Human Rights who commented: 

the work of the [Constituent] Assembly itself seems to minimise the right of 

individuals in East Timor to participate in political life by contributing to 

political debate surrounding the Constitution. … [T]here is a popular 

perception that, to a larger extent, the drafting process has focussed on the 

prepared drafts of political parties, rather than incorporating comments or 

suggestions from ongoing consultations or the public hearings.  As a result, 

there appears to be a limited sense of ownership of the process amongst civil 

society and already a questioning of the responsiveness of the Assembly to 

its constituents.55 

 

The elected Constituent Assembly was dominated by one party, Fretilin, which led to a 

perception of the Constitution being a one-party constitution.  Fretilin appears to have desired 

a ‘modern constitution’ along the lines of other lusophone states, Portugal and Mozambique, 

where many Fretilin members spent exile.  Overall, Brandt et al observe: “The public 

consultation had little impact on the final content.  Comments on the draft from international 

actors were more carefully considered.”56  

 

This flawed process arguably had an impact on the internal legitimacy of the constitution 

which continues to affect, and arguably retard, the establishment of the rule of law in Timor-

Leste.  Constitution-making is partly a process of attempting to identify national norms so as 

to develop a sense of shared national identity.57  The process needs to create spaces, organic 

and official, in which the population can begin to reconcile these national norms with the 

international human rights standards to which most post-conflict states aspire.   

 

In Timor-Leste, neither of these two processes took place: few national or local norms were 

identified or articulated in the Constitution and a space was not created in which international 

                                                                                                                                                                                         
Timor” (2004) 9 East Timor Law Journal 5.  The Assembly never made the results of the second local 
consultations available to the public.     

55  Situation of Human Rights – Report of the High Commissioner, [46], UN Doc E/CN.4/2002/39 (1 
March 2002).  The report continues: “there were serious concerns regarding the extent to which the 
Assembly members were receptive to the submissions of those outside the political party members”. 

56  Brandt et al, Constitution-Making and Reform: Options for the Process (Interpeace, September 2011) 
347. 

57  Michel Rosenfeld, “Constitution-Making, Identity Building, and Peaceful Transitions to Democracy: 
Theoretical Reflections Inspired by the Spanish Example” (1998) 19 Cardozo Law Review 1891.  
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norms could be reconciled with these local and national norms.  The Constitution identifies 

few national norms that articulate a shared sense of Timorese culture or identity.  The 

constitutional preamble attempts to set out a national narrative of resistance and liberation, 

but the fact that the Fretilin party is the main protagonist in this narrative underlines the fact 

that it is a one-party constitution which leaves little room for more than 20 percent of voters 

who chose integration with Indonesia over independence in the 1999 referendum.  The 

Constitution makes minimal attempt to reach out and connect with traditional elements: for 

example, it does not mention traditional leaders or give explicit recognition to customary law.  

Section 2(4) states: “The State shall recognise and value the norms and customs of East 

Timor that are not contrary to the Constitution and to any legislation dealing specifically with 

customary law.”58  The provision fails to give unambiguous recognition to local customary 

law as part of the state’s applicable law.59  This minimal attention to local customary law is 

noteworthy given that the first set of popular consultations indicated that there was strong 

local support for aspects of local customary law to be included in the Constitution.  The 

Executive Summary of the UN-held consultations states: 

There was wide support for the continued use of traditional forms of law 

making and law-enforcement to complement conventional laws.  The role of 

the “Adat” (unwritten customary law) in relation to the state justice system 

was a common topic.  The people, in general, emphasised that the 

preservation of “Adat” should be reflected in the future constitution.60 

It appears that local customary law is important to an overall sense of identity in Timor-Leste, 

which is generated at the local level rather than the national level but has resonance in all 

districts.  Interviews conducted in 2003 with locals in three districts indicated there was a 

strong feeling that “if local justice was abolished as a method for resolving community 

                                                            
58  The Portuguese version reads: “4.O Estado reconhece e valoriza as normas e os usos costumeiros de 

Timor-Leste que não contrariem a Constituição e a legislação que trate especialmente do direito 
costumeiro.” 

59  The ambiguity arises from the drafters’ use of the expression “customary law” at the end of the 
provision but “law” is not used in the first part of the provision in relation to the state’s recognition. 

60  See Constitutional Affairs Branch, Office of Political Affairs, UNTAET, Executive Summary of the 
Constitutional Commission Public Hearings, Dili, September 2001: 
<http://www.un.org/peace/etimor/DB/db190901.htm> at 30 June 2006.  The Executive Summary sets 
out sixteen issues that were clearly a concern at the local level such as the flag, the name of the country 
as well as more substantive issues such as language, defence and security, the structure and system of 
government, and human rights.  The Constitutional Assembly ignored the results of this consultation on 
the ground it was conducted by unelected members of the UN. 
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disputes, they would lose a way of life and culture – and would have nothing to pass on to 

future generations”.61   

 

During the drafting process, some women’s groups joined forces to voice their aspirations for 

the constitution.  Through a petition they requested that the constitution regulate the 

traditional system and its impact on women. Article Eight of The Women’s Charter presented 

to the Assembly with 8000 signatures,62 states: 

The Constitution must guarantee equal rights to inheritance, and regulate the dowry 

system to prevent violence against women.  Women must be guaranteed participation in 

traditional decision-making processes.63 

This demand shows that these women’s groups assumed that the ‘Mother Law’, as the 

Constitution has been dubbed, would reflect their lives by recognising and incorporating 

‘traditional decision-making processes’: they hoped that the Constitution would assist them in 

regulating customary law so as to modify certain customary norms relating to dowry and 

inheritance which lead to gender-based violence.   

 

The decision of the Constituent Assembly not to include state recognition of local customary 

law in Timor’s Constitution is surprising in the context of the Asia-Pacific region where most 

of the recently drafted constitutions do incorporate some form of recognition of local 

customary law.64  The drafters of the Constitution appear to have made a conscious choice 

when entrenching international norms and ignoring local norms.  International norms such as 

social and gender equality, as well as the rule of law, have been given primacy over local 

adat norms, which, amongst other things, favour authority based on descent, gender and 

age.65   

 

                                                            
61  Aisling Swaine, Traditional Justice and Gender Based Violence (August 2003) 21 (Report for the 

International Rescue Society) 63-4. 
62  The Charter was prepared by the Gender and Constitutional Working Group.  It appears in (2001) 2/5 

La’O Hamutuk Bulletin 2.  Note that versions of some of these Charter rights were incorporated into 
the Constitution but many have weak enforcement mechanisms. 

63  As above. 
64  Constitutional recognition of customary law has been chosen by most Pacific Island states.  While 

some have chosen to assign customary law a rank in the hierarchy of laws, others have left this 
question somewhat vague.  Only the Tongan Constitution of 1875 makes no express mention of 
custom.  In all other Pacific states, the written law expressly provides for customary law to be used in 
relation to land disputes.  In the Solomon Islands, Samoa, Tuvalau, Kiribati, Nauru and Vanuatu, 
written law provides for the broader application of customary law. 

65  David Hicks, “Community and Nation-State in East Timor” (2007) 23 Anthropology Today 13, 14. 
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What has been the consequence?  Timorese academic Trindade argues that many Timorese 

view the Constitution “as illegitimate”.66  He states: “The constitution is too foreign for a 

common East Timorese person to understand.  It is a tool of alienation for most East 

Timorese and does not reflect the needs of the people.”67  To some degree, this comment is 

supported by the findings of the Asia Foundation survey where less than a third of 

participants understood that the Constitution was the source of law or the country’s basic 

law.68  Trindade reports that a lia nain (traditional elder) from Viqueque commented that: 

“our constitution is not strong here, it must be accepted by all and be blessed by elders – 

converted into a sacred object (sasan lulik) and be part of our culture.”69  Trindade supports 

this suggestion that the Constitution be transformed through ritual into a national sacred 

object.70  He also recommends the establishment of a council of luirai (elders) to ritualise and 

inaugurate the elected national leaders because, he argues, “in the eyes of the Timorese [the 

luirai] are still the legitimate leaders”.71  Such a ceremony would legitimate the power of the 

elected leaders as the temporary trustees of power and assist in showing respect to the 

‘Timorese worldview’. 72   Trindade reasons that this reconciliation between the two 

paradigms of the state and the traditional would mean that leaders would exercise their power 

subject to both the rule of law and the prohibition of the ancestors (bandu).  He asserts:  

if the national leaders abuse or misuse their political power and legitimacy, 

they will fear ancestral sanction as in Timorese traditions as well as 

consequences from the modern formal justice system.  The first one will 

worry the Timorese leaders more than the later one.73 

Trindade’s challenge to the Constitution’s legitimacy is a sociological and moral challenge 

rather than a legal challenge: he questions whether Timorese actively believe that 

                                                            
66  Josh Trindade, “Reconciling the Conflicting Paradigms: An East Timorese Vision of the Ideal State” in 

David Mearns (ed), Democratic Governance in Timor-Leste: Reconciling the Local and the National 
(2008) 167. 

67  Open letter from Josh Trindade to the Prime Minister of Timor-Leste, 10 August 2006 (on file with 
author). 

68  Asia Foundation, Law and Justice in East Timor: A Survey of Citizen Awareness and Attitudes 
Regarding Law and Justice in East Timor (2004) 32-33. 
69  Josh Trindade, “Reconciling the Conflicting Paradigms: An East Timorese Vision of the Ideal State” in 

David Mearns (ed), Democratic Governance in Timor-Leste: Reconciling the Local and the National 
(2008) 167. 

70  Ibid 181-182. 
71  Ibid 181. 
72  Trindade makes frequent reference to “the Timorese worldview”: eg, ibid. 
73  Ibid 182. 
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constitutional claims to authority deserve either respect or obedience.74 He effectively argues 

that the paradigm of the traditional draws a greater level of respect and obedience. 

 

According to anthropologist Nygaard-Christensen, Trindade’s views are also an indication 

that a political diarchy (ie a system of double government) is operating in Timor-Leste which 

“sees ritual or sacred authorities as necessary in the establishment of secular legitimacy”.75  

This diarchy is also evidenced by the frequent participation by state officials, such as 

parliamentarians and district administrators, in the enactment of sacred taboo laws, known as 

taru bandu, by ritual leaders.  Thus, for secular government under a ‘rule-of-law constitution’ 

to enjoy internal legitimacy in Timor-Leste, it must connect in some way with the paradigm 

of ritual authority.  This is not simply a matter of inviting ritual leaders to conduct a few 

ceremonies but to create a space in which to begin the long-term process of reconciling the 

norms promoted by both sets of leaders, democratic and traditional.  

 

This discussion of Timor-Leste’s Constitution illustrates that the internal legitimacy of ‘rule-

of-law constitutions’ will be undermined in the eyes of the population where they ignore or 

sideline non-state structures or authorities which hold sway and thus fail to connect the 

concept of the state with large parts of the population.  The next section explores how the UN 

can contribute to constitution-making in a way that will assist states to establish and 

strengthen the rule of law.  

 

6. The UN and Issues of Internal Constitutional Legitimacy 

 

The UN policy on constitutional assistance emphasises that the problems of achieving 

internal legitimacy for constitutions can be achieved if a drafting body follows a proper 

process that is “nationally owned and led” and is “inclusive, participatory and transparent”.76  

While the process in Timor-Leste was nationally owned and led, it was not sufficiently 

inclusive or participatory.  It illustrates that the UN should not attempt to drive the process of 

constitutional consultation itself, as the findings can be easily dismissed by the drafters as 

                                                            
74  For a discussion of different forms of legitimacy in the constitutional context, see Richard H Fallon, 

“Legitimacy and the Constitution” (2005) 118 Harvard Law Review 1787, 1795.  
75  Maj Nygaard-Christensen, “The Rebel and the Diplomat: Revolutionary Spirits, Sacred Legitimation 

and Democracy in Timor-Leste” in Nils Bubandt and Martijn van Beek (eds), Varieties of Secularism 
in Asia: Anthropological Explorations of Religion, Politics and the Spiritual (2011)  p225. 

76  2009 Guidance Note, 4.  For a comprehensive guide to the process of constitution-making, see Brandt 
et al, Constitution-Making and Reform: Options for the Process (Interpeace, September 2011). 
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illegitimate and it can raise the expectations of the population.  Aucoin and Brandt argue that 

ultimately UNTAET failed to create a “space for the East Timorese people to participate and 

feel more ownership of the constitution as a document that reflected the aspirations of the 

people as a whole and not largely Fretilin’s political aspirations”.77     

 

In direct terms the UN can, and should, do no more than to encourage states to incorporate 

international norms and to make the process of constitution-making inclusive.  To facilitate 

this, the UN provides access to experts and resources.  There are also indirect ways in which 

the UN can contribute.  Two of these are as follows.    

 

i. Guidance on non-secular, ‘non-rational’ systems 

 

First, the UN can open up debate, initiate programmes and generally provide guidance as to 

the relationship between the rule of law and other, non-western systems of law such as 

customary law and shariah.  This is important given that a large percentage of the world’s 

population relies on these forms of law to access justice.  According to the UK’s Department 

for International Development, “in many developing countries, traditional or customary legal 

systems account for 80 per cent of total cases”.78  And yet, at least in the recent past, the 

prevailing attitude amongst international organisations has been that customary law and 

traditional leadership are institutions that will ‘wither and die’ and that, in the interim, it is a 

matter of sidelining them because they violate international human rights standards and 

principles of democratic governance and are generally contrary to the rule of law.  Thus, 

within the international sphere these institutions have been impliedly cast as illegitimate.  

Similarly, shariah is treated with vigilance within international circles despite the fact that 

Islamic law, a slightly narrower concept than shariah, is one of the three major legal systems 

of the world and is applied, at least in part, in more than 57 Muslim countries and a number 

                                                            
77  See Louis Aucoin and Michele Brandt, “East Timor’s Constitutional Passage to Independence” in 

Laurel E Miller and Louis Aucoin (eds) Framing the State in Times of Transition 266; Brandt et al, 
Constitution-Making and Reform: Options for the Process (Interpeace, September 2011).  Brandt, who 
has considerable practical experience in UN constitutional assistance, has co-authored a 2011 handbook 
entitled Constitution-Making and Reform: Options for the Process which usefully sets out options to 
ensure a proper and credible constitutional process.  However, the scope of this handbook does not 
explicitly focus on a constitution’s potential ability to assist a state in establishing and strengthening the 
rule of law. 

78  UK Department for International Development, Safety, Security and Accessible Justice: Putting Policy 
into Practice (July 2002) 58. 
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of non-Muslim states.79  Like customary law, shariah is portrayed negatively in Western 

states: at one end of the spectrum it is painted as a form of non-securalism that hinders state-

building through impeding an “environment of civic responsibility and freedom”80 while at 

the other end it is dismissed as a form of extremism and barbarism associated with the 

Taliban.  

 

Since the beginning of the twenty-first century, some international organisations have shifted 

their attention to customary law and other forms of informal law.81  This engagement with 

customary law may be related to the drafting of the 2007 UN Declaration of the Rights of 

Indigenous Peoples which recognises customary law to the extent it is compatible with 

international human rights standards.82  The shift is apparent when comparing the 2004 report 

of the UN Secretary General on The Rule of Law and Transitional Justice in Conflict and 

Post-Conflict Societies  with the consecutive report in 2011.83  The 2004 report offered a 

definition of the rule of law which focussed on formal institutions.  It later stated: 

due regard must be given to indigenous and informal traditions for administering 

justice or settling disputes,  to help them to continue their often vital role and to do so 

in conformity with both international standards and local tradition.  Where these are 

ignored or overridden, the result can be the exclusion of large sectors of society from 

accessible justice.84 

                                                            
79  Hossein Esmaeli, “The Nature and Development of Law in Islam and the Rule of Law Challenge in the 

Middle East and the Muslim World” (2011) Connecticut Journal of International Law 329, 329.    
80  According to Turkey’s Constitutional Court in the Refah Partisi case, sharia is the “antithesis” of 

democracy which creates a “vast environment of civic responsibility and freedom”.  Turkey’s decision 
to ban the Refah Partisi was upheld in 2003 by the European Court of Human Rights which endorsed 
these words: Refah Partisi (The Welfare Party) and Others v. Turkey, 41340/98, 41342/98, 41343/98, 
41344/98, Council of Europe: European Court of Human Rights, 13 February 2003. 

81  For example, from 2004 onwards UNDP has been working on improving access to justice while in 
2002 the World Bank’s began its Justice for the Poor programme; both programmes have partly 
focussed on customary law because it is the avenue taken by those people who are unable or unwilling 
to access the formal state legal system.   

82  Article 34 states: Indigenous peoples have the right to promote, develop and maintain their institutional 
structures and their distinctive customs, spirituality, traditions, procedures, practices and, in the cases 
where they exist, juridical systems or customs, in accordance with international human rights standards.  
UNDRIP was adopted by the UN General Assembly in 2007. 

83  The 2011 UN Women report In Pursuit of Justice highlights the issue of legal pluralism and justice for 
women, arguing that it not sufficient to look at the institutional barriers that women face in pursuing 
justice within the formal state system but it is imperative to also address the barriers for eg posed by 
customary law, that operate in plural legal systems.   

84  UN Secretary-General, Report of the Secretary General on the Rule of Law and Transitional Justice in 
Conflict and Post-Conflict Societies, UN Doc S/2004/616 (23 August 2004) [36]. 
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While the 2004 report recognised the vital role played by “indigenous and informal 

traditions” in offering accessible justice, it did not comment on their connection with the rule 

of law.  This connection is articulated in the 2011 report: 

In many post-conflict settings, informal justice mechanisms are the only available 

recourse to serve the public’s justice needs. Recognizing the potential of informal 

mechanisms in strengthening the rule of law, the Organization has increased its 

understanding of informal justice systems. While providing timely and enforceable 

decisions, the Organization is aware of their uneven compliance with international 

norms and standards, and pervasive gender bias.  … The potential role of informal 

justice practices to enhance peace and security through traditional mediation 

techniques has been recognized.85  

This recognition of the role that informal justice mechanisms can play in strengthening the 

rule of law as well as peace and security is a turning point in the UN’s approach to the rule of 

law which previously focussed almost exclusively on formal justice mechanisms.86  

 

It is arguable that Libya has been a catalyst for the UN casting its attention to the 

compatibility of the rule of law and Islam.  For the UN this is not a new issue given that it has 

been involved in providing constitutional assistance to Muslim states in the 21st century, 

namely Afghanistan and Iraq.  While the 2004 Afghan Constitution does not explicitly 

mention shariah, Article 3 does provide that all laws must be compatible with the “beliefs 

and provisions” of Islam.  According to Their, the word ‘provisions’ “indicates something 

close to reliance on the established Islamic sharia”.87  He argues that during the constitutional 

drafting process members of the international community set out shariah as a “redline” that 

                                                            
85  UN Secretary-General, Report of the Secretary General on the Rule of Law and Transitional Justice in 

Conflict and Post-Conflict Societies, UN Doc S/2011/634 (12 October 2011) [39]; emphasis added. 
86  The shift is also demonstrated by the fact that UNDP now reinterprets the definition of the rule of law 

offered in the 2004 UNSG report by including “customary law and traditional conflict resolution” as 
one of a number of ‘interdependent subsectors of justice and security” alongside the judiciary and law-
enforcement that “converge under the broader scope of the rule of law and governance”.  It claims to 
embrace Dag Hammarskjold’s broad definition of the rule of law which states that it “includes not only 
the written law, but also the whole pattern of established rule of action and behaviour”: UNDP, 
Strengthening the Rule of Law in Conflict-and Post-Conflict Situations: A Global UNDP Programme 
for Justice and Security 2008-2011.  This is also evident in Guidance Note of the Secretary-General: 
United Nations Approach to Rule of Law Assistance (April 2008) 1, 3 and 7. 

87  J Alexander Their, “Big Tent, Small tent: The Making of a Constitution in Afghanistan” in Laurel E 
Miller and Louis Aucoin (eds) Framing the State in Times of Transition p552.    On this point, Nathan 
Brown notes that international overseers “congratulated themselves as having forestalled a religious 
state”: Nathan Brown, “Bargaining and Imposing Constitutions: Private and Public Interests in the 
Iranian, Afghani and Iraqi Constitutional Experiments” in Said Amir Arjomand (ed), Constitutional 
Politics in the Middle East (2008) 72.   
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the constitution could not cross.88  In regard to Iraq, there is evidence that this was one of the 

main flash points on which the US sought to directly interfere with Iraq’s constitution-

making process.89  Given the significant tension on this issue, the UN needs to provide 

specific guidance to the international community by opening up debate as to whether and 

how non-secular systems of law can be understood as compatible with a thick approach to the 

rule of law90 and, moreover, whether this is an issue over which the international community 

should be exerting influence.   

 

Prima facie, this would be a situation in which the UN would feel the need to “speak out” on 

and engage drafters in dialogue, given that it may be incompatible with international human 

rights standards.  However, questions may arise as to whether it would entail the risk of 

delegitimising Libya’s constitution-making process.   

 

ii. Reconceptualising Constitution-Making as the Opening of Spaces  

 

The second avenue the UN can use to contribute to constitution-making is to assist in 

reconceptualising the constitution-making moment as the beginning of a series of processes 

or spaces that seek to reconcile competing sets of norms.91  If the UN views the incorporation 

of international norms as a necessary part of establishing the rule of law, then it may need to 

reconceptualise the rule of law as requiring the reconciliation of competing sets of norms. 

 

                                                            
88  Ibid.  This ‘redline’ was also articulated by parts of the Afghan population. 
89  On this point, Noah Feldman, who served as a constitutional adviser in Iraq, relates that the US 

President sought to directly interfere in the drafting of the religious clauses in the Iraqi constitution 
through his ambassador.  Furthermore , the attempts of US Ambassador Bremer to influence the 
process so as to block an Islamic Constitution backfired when his public announcement of a secular 
constitution led to a local backlash and the charge of against imposed constitutionalism: Feldman, 
“Imposed Constitutionalism” (2004) 37 Connecticut Law Review 857 at 877-878; Nathan Brown, 
“Bargaining and Imposing Constitutions: Private and Public Interests in the Iranian, Afghani and Iraqi 
Constitutional Experiments” in Said Amir Arjomand (ed), Constitutional Politics in the Middle East 
(2008) 63-76.  

90  According to Esmaeli, “A limited rule of law system, which is drawn from thin and formal theories, 
may be able to be established with an Islamic system”.  He concludes that “a rule of law concept may 
be developed in the Muslim world … but it must be developed from within and it will be slow and 
gradual.”(366)  In this respect Emaeli appears to disagree with the view of Kavanagh and Jones, stated 
above, that the UN should use a thick approach to the rule of law in its assistance to transitional states 
in the Middle East.: Hossein Esmaeli, “The Nature and Development of Law in Islam and the Rule of 
Law Challenge in the Middle East and the Muslim World” (2011) Connecticut Journal of International 
Law 329 at 358.    

91  To some extent the 2008 UN Guidance Note on the Rule of Law does recognise the need to open up 
such spaces.  It states: “The UN must facilitate the processes through which various national 
stakeholders debate and outline the elements of their country’s plan to strengthen the rule of law and 
secure sustainable justice.” (4) 
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At the international level, there are forums that undertake these processes, specifically the 

UN treaty bodies such as the UN Committee on Eliminating All Forms of Discrimination 

against Women (CEDAW Committee).  Under the Convention on Eliminating All Forms of 

Discrimination against Women the CEDAW Committee is required to comment on whether 

state parties need to modify or abolish customs that constitute discrimination against 

women.92  In theory, this means that the Committee listens to how competing sets of norms 

operate and impact on the population and then it should make practical suggestions as to how 

these norms can be creatively reconciled.  However, this engagement is not always 

constructive.  In August 2009 the conclusions of the CEDAW Committee in regard to Timor-

Leste stated that the “persistence of traditional justice systems” poses an ‘impediment’ for 

women in accessing justice.93  The word “persistence” implies a desire for customary law to 

disappear altogether and a belief that it can be simply repealed by the state like a piece of 

legislation. 94   In this regard it echoes the sentiments of colonial governments. 95   For 

international forums such as these to be useful, they need to move away from delegitimizing 

‘other’ forms of law, whether it be customary law or shariah law, and to look at how such 

law can be modified in order to recognise and harness the positive aspects of this law. 

 

At the national level, the constitution-making moment is an important step in the long-term 

process of reconciling competing sets of norms because it will create a space, namely within 

                                                            
92  Article 2(f) says that state parties undertake “To take all appropriate measures, including legislation, to 

modify or abolish existing laws, regulations, customs and practices which constitute discrimination 
against women” while Article 5(a) sets out that “States Parties shall take all appropriate measures: (a) 
To modify the social and cultural patterns of conduct of men and women, with a view to achieving the 
elimination of prejudices and customary and all other practices which are based on the idea of the 
inferiority or the superiority of either of the sexes or on stereotyped roles for men and women”.  Note 
that other UN treaty bodies such as the UN Human Rights Committee rarely makes specific 
observations in its General Comments on informal justice mechanisms and the extent to which they 
breach or uphold the rights of vulnerable members of society.   General Comment 34 on the right to a 
fair trial (para 24) is an exception in this regard. 

93  Concluding Observations of the Committee on the Elimination of Discrimination against Women – 
Timor Leste (7 August 2009) UN Document No: CEDAW/C/TLS/CO/1 paras 21-22. 

94  The language of “persistence is commonly used by the CEDAW Committee.  For example, in its 2010 
Concluding Observations on Egypt the Committee notes the “persistence of harmful traditional 
practices” and urges Egypt to “modify or eliminate … negative traditional values and practices”.  
Concluding Observations of the Committee on the Elimination of Discrimination against Women – 
Egypt (5 February 2010) UN Doc CEDAW/C/EGY/CO/7 paras 21-22. 

95  The fact is that traditional justice systems have not disappeared in Africa and the Asia-Pacific region 
and they are similarly unlikely to disappear in Timor. This is because local systems of law are integral 
to the world view of communities.  Furthermore, not all aspects of traditional justice systems negatively 
impact on women and hence a more nuanced approach to customary law concerned with its 
modification is appropriate in order to recognise its positive aspects, its relationship with a 
community’s cultural identity and the level of legitimacy it generally enjoys. 
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courts and other state institutions, in which international norms and local norms can be 

officially considered, and possibly reconciled, side by side.  South Africa’s 1996 Constitution 

takes this approach in recognising customary law on par with the common law and in 

entrenching an extensive list of international human rights.  Its Constitution opens official 

spaces in which customary norms and human rights norms such as equality are reconciled at 

the national level.  Examples are the property rights of those women married under 

customary law and the customary law of intestate succession which the South African 

Constitutional Court has attempted to reconcile with constitutional guarantees of equality.96  

At the same time the South African Law Reform Commission has been exploring whether 

other aspects of customary law and constitutional human rights can be ‘harmonised’.  

Inevitably civil society and customary leaders have contributed to the debate on these 

questions at the national and local level and both played a significant role in the drafting of 

South Africa’s Constitution.  These spaces have helped South Africa take small but 

significant steps toward reconciling customary law and international norms. 

 

Ideally a constitution needs to herald in, create and guide these spaces and, by doing so, build 

some internal legitimacy for itself.  This process of deliberation, debate and reconciliation 

does not happen if, in the interests of appeasing the international community, a state adopts a 

‘rule-of-law constitution’ by embracing international norms without proper community 

consultation and by ignoring national and local norms.  The end result is likely to be a 

constitution whose legitimacy is widely questioned or is simply ignored.   

7. Conclusion 

 

It is clear that the UN understands its role as one of advocating international norms through 

constitutional assistance.  Where these norms are adopted in a ‘rule-of-law constitution’, the 

UN needs to find avenues by which to support post-conflict states in reconciling these norms 

with national and local norms.  The UN must refrain from attempting to directly influence 

constitution-making processes in the face of mounting pressure to do so.  When “speaking 

out” and “engage[ing] in dialogue” the UN must be careful not to delegitimize a constitution-

making process.  This may mean that a state entrenches competing norms that are potentially 

incompatible.  However, it must be left to states to find their own indigenous, non-violent, 

                                                            
96  Bhe and Others v The Magistrate, Khayelitsha and Others (“Bhe”) and Shilubana and Ors v 

Mwamitwa (“Shilubana”) 2009 (2) SA 66 (CC); Gumede v President of the Republic of South Africa 
2009 (3) BCLR 243 (CC).  



25 
 

and inevitably slow path to setting out a framework that will be observed, respected and 

considered legitimate by their citizens. The role of the international community should be to 

encourage and to set a level of expectation that a state implement, respect and follow its own 

constitution during times of peace and times of crisis. 
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