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THE SECURITY COUNCIL AND ISSUES OF RESPONSIBILITY  

UNDER INTERNATIONAL LAW 

Vera Gowlland-Debbas1 

 

I  THE BROADER CONTEXT 
 

In the context of the relationship between the Security Council and the rule of law, this 

contribution relocates Security Council Chapter VII sanctions within the general 

international order by viewing these through the prism of three areas of international law: 

State, individual and IO responsibility.  It examines: I) the relationship between Security 

Council sanctions and State responsibility; II) the relevance of Chapter VII mechanisms 

to the development and institutionalization of international criminal responsibility; and III) 

the accountability of the Security Council within the developing framework of 

responsibility of International Organizations and the emergence of the concept of rule of 

law in the international sphere.  

 

Alongside a notable fragmentation of the international legal system, we have seen a 

paradoxical trend towards unity in the creation and expansion of what may be called an 

international public policy, the emergence of the legal concept (and legal fiction) of an 

international community, and the “hierarchization” of rules due to a growing value-

oriented international law, i.e., the creation of a core of norms deemed fundamental in the 

sense that they are directed to the protection of certain overriding community values or 

interests, the nonobservance of which would affect the very essence of the international 

legal system.  

 

                                                 
1 Parts of this contribution have been broadly drawn from Vera Gowlland-Debbas, “Security Council 
change. The pressure of international public policy”, 106 International Journal. (Winter 2009-10) 105-125. 
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These developments in the international legal system have had an impact on the functions 

of the Security Council and in turn, through its decision-making in the context of Chapter 

VII, the SC has reaffirmed the fundamental nature of certain community norms and 

assumed their protection through collective responses to their breach. At the same time, 

ironically, the activities of that same body have led to clashes between public policy 

norms, for example to tensions between collective security and human rights law which 

have landed before a variety  of judicial organs.   

 

Such developments also require that the Charter goal of collective security be revisited 

from the perspective of international law. The first purpose of the UN as stated in the first 

part of article 1(1) of the charter—the maintenance of international peace and security 

through resort to “effective collective measures for the prevention and removal of threats 

to the peace, and for the suppression of acts of aggression or other breaches of the 

peace”—must also now be read in light of certain core interests and values of the 

international community as a whole that have come to be considered component parts of 

the security fabric.  

 

First, the move from a State-oriented to a more individually oriented international legal 

system has meant that the term security referred to in article 1(1) can no longer be 

confined to the security of States, but must ultimately be destined to the protection of 

individuals. The various reports and declarations on UN reform are replete with 

references to “human security” and its concomitant notion of a “responsibility to protect” 

populations from genocide or other massive violations of human rights2, even though 

such concepts are not entirely novel, have yet to be defined and cannot be applied as such 

to the action of the Security Council, notwithstanding the debates surrounding its 

response to the recent Libyan crisis.    In sum, what was once relegated to the realm of 

peace-building (the longer-term development of conditions conducive to peace) and 

therefore, made secondary to the Charter’s main goal, such as human rights, or, again, 

deliberately kept outside the ambit of the Charter, such as the law of armed conflict, has 

now shifted in priority and forms part of the peace maintenance (and peace enforcement) 

                                                 
2  See for example, the World Summit Outcome Document (A/RES/60/1, 24 October 2005, paras.138-140 and 143). 
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function itself.  Second, there has been a linkage between international peace and security 

and justice, a link which was deliberately set aside when article 1(1) was drafted in San 

Francisco on the grounds that such a linkage would affect the effectiveness of the 

Security Council.   Third, collective security has attached a growing importance to 

international law, once linked only to peaceful settlement of disputes, which has become 

a guiding framework, including as a result of the recent transposition of rule of law 

concepts to international relations.  

 

II  THE LINKAGE BETWEEN SECURITY COUNCIL SANCTIONS AND 
STATE RESPONSIBILITY  
 

The concept of sanctions lies at the heart of fundamental debates on the nature and 

function of international law. Under general international law, unpredictable 

decentralized reactions to violations of international law were and still are, to a large 

extent, the rule in international society.  However, the progressive institutionalization of 

international society has had an impact also on the enforcement of international law.   On 

the one hand, there has been a progressive limitation of resort to unilateral measures, e.g. 

the threat or use of force under Article 2(4) of the Charter or countermeasures under the 

law of State responsibility and international economic institutions (e.g.World Trade 

Organization, European Union).   On the other hand, beginning with the United Nations 

Charter, but spreading to other institutions, including for example the EU, the African 

Union and recently even the Arab League, we have seen the emergence of collective 

institutionalized responses to breaches of international law, in other words sanctions.  The 

collective security system of the UN Charter and its concomitant notion of “threat to 

international peace and security” have thus changed in meaning and purpose over time in 

response to the evolution of the international legal system  

 

The changing functions of the Security Council as reflected in its practice 
 

Although it is clear that the mandatory decisions of the Security Council under Chapter 

VII, which are triggered by a determination under article 39 that there exists a threat to or 
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breach of the peace, or an act of aggression, are the outcome of political considerations, 

not legal reasoning, the Security Council may now be said to play a role in the 

enforcement of fundamental norms of international law and even purport to act as a world 

“legislature,” far from the kinds of functions it was originally intended to exercise.3 

Although I drew attention to this evolving function of the Security Council when it first 

became perceptible in the case of Southern Rhodesia, it was largely discounted until the 

1990s,   due in large part to the paralysis of the Charter’s enforcement mechanisms in a 

Cold War environment.  

 

The term sanctions appears nowhere in the Charter, although it is now being used in 

practice  in conjunction with the enforcement powers of the Council under Chapter VII 

and has crept into the vocabulary of its resolutions. Moreover, SC resolutions have 

contained some of the legal elements which appear in the regime of State responsibility.    

 

The mandatory measures adopted by the Security Council under Article 41 have in 

numerous cases been based not only on a finding of fact, but also on one of law: linking 

threats to, or breaches of, the peace to serious and grave breaches of international law; 

attributing these violations to state and non-state entities; and, despite the evident 

political origin of this qualification, applying in consequence measures that divest States 

and individuals of certain legal rights through the imposition of sanctions and reparations. 

In short, its decisions, though politically motivated, have had far-reaching legal 

consequences that affect legal rights and obligations.  

 

Breach of international obligation as one element in the determination of a threat to the 
peace 
 
Beginning with the case of Rhodesia in 1966, in which the Council considered that the 

policies of racial segregation and the unilateral declaration of independence by a white 

                                                 
3 See Vera Gowlland-Debbas, “The Functions of the United Nations Security Council in the International 
Legal System,” in Michael Byers, ed., The Role of Law in International Politics (OUP, 2000), pp.305-41; 
Vera Gowlland-Debbas, “The Security Council as Enforcer of Human Rights”, in Securing Human Rights? 
Achievements and Challenges of the UN Security Council, Bardo Fassbender (ed.), The Collected Courses 
of the Academy of European Law, Volume XX/1 (OUP, 2011), pp.36-73. 
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minority regime infringed the right to self-determination of the majority, and that of 

South Africa in 1977 in respect of apartheid, the Council has singled out breaches of 

those norms that are now considered to be fundamental to the international community. 

The concept of international peace and security has thus acquired a meaning that extends 

far beyond that of traditional collective security, to one in which ethnic cleansing, 

genocide, and other gross violations of human rights, including the right to self-

determination, as well as grave breaches of humanitarian law, including those 

encompassed within a state’s own borders, are considered, in addition to armed conflict, 

to constitute component parts of the security fabric. Examples are discernible in the cases 

of Iraq and the former Yugoslavia, Somalia, Rwanda, the Democratic Republic of the 

Congo, Darfur and Libya, among many others.   Coerced movements of populations have 

also been the concern of the Security Council and the question of refugees and internally 

displaced persons have held a central role in the peace settlements the Council has helped 

to conclude and enforce, the most notable example being the Dayton agreement which 

contains a separate annex on refugees and displaced persons.  

 

The Council has also attributed such violations not only to state entities, but also to non-

state entities, such as the white minority in Rhodesia, UNITA in Angola, the Bosnian 

Serbs, armed militias in the DRC, or the Janjaweed in Darfur.   

 

Legal consequences of Article 39 determinations 
 

Despite the evident political origin of this qualification, in their consequences, the 

measures instituted by the Security Council have in certain cases also functioned as 

sanctions divesting States and individuals of such legal rights as the right to trade, treaty 

rights or rights of due process.  The Council has also qualified the acts of states and 

nonstate entities, even private acts such as sales of title in Bosnia, as illegal and invalid 

and called for their collective nonrecognition. It has called for arms embargoes and 

economic, financial, and diplomatic measures under article 41 of the Charter. It has 

imposed sweeping disarmament measures and wide-ranging reparations on Iraq, 

amounting to billions of dollars, for all direct damages resulting from its invasion and 
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occupation of Kuwait (including payment for the damages inflicted by the coalition 

forces), through a novel process of sequestering its natural resources and the 

establishment of a claims mechanism, the UN Compensation Commission. 

   

It has authorized resort to “all necessary means” – all-out military force or for more 

limited purposes, such as the protection of so-called “safe havens”, protection of 

humanitarian convoys or no-fly zones - a privatization of the collective security system   

which has provided blank cheques to States and regional bodies. Its peacekeeping 

operations have also been given complex mandates and authorised to use force beyond 

self-defence.   

 

The relationship between collective security and the ILC Articles on Responsibility of 
States for Internationally Wrongful Acts 

 
One can see that while the law on State responsibility and collective security are distinct 

regimes and have different functions -  the one concerned with the legal consequences of 

internationally wrongful acts, the other with the political function of maintaining and 

restoring international peace and security, developments in each of these regimes have 

led to areas of potential convergence and of conflict, for in practice both regimes now 

provide legal consequences for violations of  fundamental norms. 

 

The  question of whether the collective security system may be seen as providing for a 

special regime of responsibility for particularly serious wrongful acts has been on the 

agenda of the International Law Commission during the lengthy debates over the 

codification of the law of State Responsibility, with attempts to entrench existing UN 

provisions and procedures relating to the maintenance of international peace and security 

in the Draft Articles mainly as a form of organised reaction to international crimes. 

(Article 19 covered many of the violations likely to fall on the Council’s agenda, such as  

aggression, self-determination and genocide, while  even the most contested crime – that 

of massive pollution of the environment – came within the purview of the Security 

Council following on the Gulf War of 1990.)  The deletion of Article 19 on international 
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crimes from the final Articles on the Responsibility of States for Internationally Wrongful 

Acts, and the evincing of the Charter’s collective security measures wholly from its scope 

did not mean that there was no longer an interplay between the two instruments. 

 

The term “sanctions” as a term of art in international law is now principally reserved for 

centralized mechanisms within the aegis of international organizations; as the 

International Law Commission once stated, these are:4 

“reactive measures applied by virtue of a decision taken by an international 
organization following a breach of an international obligation having serious 
consequences for the international community as a whole, and in 
particular...certain measures which the United Nations is empowered to adopt, 
under the system established by the Charter, with a view to the maintenance of 
international peace and security.” 

 

Such collective measures appeared to be a logical response to the need to protect 

community values and interests.   However, this does raise the question of the extent to 

which, by analogy, one can extend the constraints imposed on unilateral countermeasures 

to collective measures on the basis that States cannot evade their obligations under 

international law by hiding behind the corporate veil.  

 

The rule of law debate at the international level has been fuelled more particularly, by the 

apparent tensions between collective security and human rights. One could therefore 

argue that in particular, the constraints on unilateral measures (i.e. human rights, 

humanitarian law, peremptory norms, proportionality, diplomatic immunities, etc.), 

should continue to apply to States when implementing collective measures under the 

Charter to extent that there is no express derogation from them, and this has partly been 

borne out in the practice.  Moreover, it is recognized that as customary law rules, the 

Articles on State Responsibility which continue to exist in parallel, can supplement or 

serve as interpretative tools for Charter obligations (see, e.g., the ICJ’s affirmation in the 

Legality of the Threat or Use of Nuclear Weapons that the customary law dual conditions 

of necessity and proportionality apply to Article 51 of the UN Charter5).  

                                                 
4 Report of the International Law Commission, United Nations, 31st session, 1979, doc. A/34/10, 121. 
5 ICJ Reports 1996, para. 41. 
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III THE LINKAGE BETWEEN SECURITY COUNCIL SANCTIONS AND 
INTERNATIONAL CRIMINAL RESPONSIBILITY 
 

The linkage between international peace and security and justice, and the 
institutionalization of international criminal responsibility 
 
The shift to an individually oriented international law has also led to a linkage between 

international peace and security and justice. These two concepts were originally kept 

separate on the grounds that such a linkage would have undermined the effectiveness of 

the Security Council when dealing with threats to the peace. Article 1(1) links justice 

only to peaceful settlement of disputes and not to collective measures. Today these two 

concepts can no longer be separated. 

  

Significantly, criminal justice has emerged at the international level as a way of restoring 

and maintaining peace, whether in the form of transitional justice in post-conflict 

situations or in situating international criminal tribunals within the framework of Chapter 

VII.   Thus the Appeals Chamber of the Yugoslavia tribunal, in the Tadic case, upheld the 

view that the legality of its creation rested on article 41 of the UN Charter, its 

establishment thus constituting one measure the Security Council could itself impose 

under article 41 in exercising its functions under Chapter VII.   Justice in this sense was 

seen as an instrument for the fulfillment in part of the objectives of the Security Council 

in restoring peace in the former Yugoslavia.   

 

Collective security mechanisms have become interlocked on a piecemeal basis with the 

process of institutionalization of international criminal responsibility through the 

Council’s creation of various tribunals established on hybrid legal bases – subsidiary 

organ (ICTY and ICTR), unilateral creation of ad hoc chambers in the framework of 

international territorial administrations (Bosnia, Kosovo, East Timor), treaties concluded 

between a State and the UN (Sierra Leone), or, the most curious, an unratified treaty 
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enforced by means of Chapter VII (the Special Tribunal for Lebanon established to 

prosecute those responsible for the assassination of former Prime Minister Rafiq Hariri 

and 22 others). While certainly contributing to strengthening the process of criminal 

responsibility, this has not been without its problems.   It has set challenges to some of 

the basic tenets of criminal law, as for example the instrumentalization of justice, the 

equality of individuals before the law or the independence of the judiciary.  

 

The link between peace and justice is also evident in the Rome Statute establishing the 

International Criminal Court, in which one can discern a notable convergence of the 

objectives and functions of the Security Council and the Court. The ICC, as stated in the 

preamble, is to exercise jurisdiction “over the most serious crimes of concern to the 

international community as a whole,” those that threaten “the peace, security and well-

being of the world,” i.e., according to article 5(1), genocide, crimes against humanity, 

war crimes, and, eventually, aggression. These are the most likely crimes to be viewed by 

the Council as constituting threats to international peace and security. Moreover, the 

Rome Statute has embedded the mechanisms of Chapter VII, for the Council has been 

given the power under the ICC statute to refer situations to the ICC, as well as to defer 

the Court’s exercise of jurisdiction, in addition to a potential role in the determination of 

the crime of aggression.  

 

Although this may sound like a cliché, the relationship between peace and justice like the 

face of Janus has two sides, appearing both in the form of peace collaborating with justice, 

more accurately, a role for justice within peace (the case for example when the Security 

Council cooperates with the Court by referring situations to it, as it did in the case of 

Darfur (Resolution 1593 (2005) or Libya (Resolution 1970 (2011)), which in reality 

makes justice instrumental to peace; and as peace pitted against justice (the case of the 

abortive Resolution 1422 (2002), renewed only once, which would effectively have 

prevented the court from extending its jurisdiction over peacekeepers from non-States 

parties who had committed statute crimes in the countries in which they were serving, 

although such jurisdiction is foreseen in its Statute. This debate has been refuelled 

recently within the Security Council over whether to defer the ICC indictment of 
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President Omar Bashir of Sudan.  But peace can also reinforce justice by giving it the 

means for its enforcement: the ICC Statute, for example, provides for Security Council 

intervention to enforce cooperation on States. 

 

The in-built voting system within the Security Council inevitably leads to double 

standards. The referral of non-States parties to the ICC – Sudan and Libya - is a good 

illustration of how from a voluntarist perspective, the original source of consent in the 

treaty-making process may become increasingly remote and complex.  In an explanation 

of vote on the adoption of the Statute on 17 July 1998, the Indian representative had 

pointed out6:  

" The Statue will, give non-States Parties, working through the Council, the power 
to bind other non-States Parties. If that is indeed the intention, why have we gone 
through this charade of a Conference of Plenipotentiaries, and the agonising over 
optional jurisdiction and State consent?” 

 

The relationship between political and judicial organs and the resulting impact on the 

judicial independence of the Court has also been raised in the debate over the role of the 

Security Council in determining an act of aggression by a State as a prelude to the 

indictment of individuals for the crime of aggression by the ICC.  At the last review 

conference of the ICC at Kampala, however, a compromise was reached whereby the 

Security Council does not have an exclusive competence to make such a determination, 

as had been claimed in particular by some of the permanent members of the Security 

Council.  

 

The impact of the institutionalization of international criminal responsibility on 
customary international law 
 

Although the intention was to include in the Statutes of the ICTY and ICTR only those 

norms that were of customary law origin, in actual fact both Tribunals went far beyond in 

contributing to the crystallization and articulation of norms not only of international criminal 

law, but also of IHL and human rights, for example in extending the norms applicable in 

                                                 
6 See http://www.un.org/icc/speeches/717ind.htm. 
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international armed conflicts to internal ones, in determining that rape was a crime against 

humanity falling within their jurisdiction, or in adopting their own rules of procedure to fill 

the lacunae which existed in respect of international criminal law procedures.    The ICTY 

and ICTR process subsequently fed into the content and procedures of the Rome Statute of 

the ICC as well as the case-law of the Special Court for Sierra Leone.  The Special Tribunal 

for Lebanon has also indulged in some law-making of its own, whereby  human rights 

standards and principles of international criminal law and procedure are being imported into 

the domestic judicial system,  such as a fair trial and conditions of detention, despite the fact 

that its mandate was to apply Lebanese law. 

 

The impact of Security Council decisions on individual rights 
 

The establishment of the two International Criminal Tribunals has affected States even 

more profoundly than the duty to implement sanctions, trespassing into their sovereign 

prerogatives.  Understandably, they have raised constitutional problems in domestic law, 

affecting as they do, individual liberties and the organization of justice.  

 

To take the latest, the Special Tribunal for Lebanon has raised a number of concerns over 

the prolonged detention of four suspected Generals without due process. One of them, 

General Sayed, has filed a complaint before the STL regarding the use of false 

witnesses.7    The international tribunals have also raised the question of whether the 

Security Council can lift the immunity of heads of State or other high-level officials, e.g. 

in the cases of Charles Taylor and President Bachir.    

 

It would appear to be impractical to deny the Council any role at all in the forging of a 

system of individual criminal responsibility, but this linkage must be tempered to ensure 

safeguards both for the rights of States and for those of individuals, in accordance with 

general principles of criminal law.  Hence the importance of  viewing the relationship 
                                                 
7 STL, Order Regarding the Detention of Persons Detained in Lebanon in Connection with the Case of the 
Attack Against Prime Minister Rafiq Hariri and Others, 29 April 2009. 
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between the Security Council and the International Criminal Courts not only as a 

technical and specialized question of international criminal justice but also as raising 

important systemic issues.  

 

IV. THE ACCOUNTABILITY OF THE SECURITY COUNCIL 
 

Accountability issues raised by  Security Council activism  
  

The broad use of discretionary powers by the Security Council has aroused considerable 

concern.  While its activities have affected the responsibility of States and of individuals, 

they have also raised the issue of its own accountability.  The Council’s extensive 

operational activities now have the potential to cause damage, injury or death.  The grant of 

full legislative, executive, and judicial powers to interim administrations encroach on the 

territorial integrity and domestic legal, political and economic systems of States, as in 

Kosovo.   Its normative activities, from mandatory comprehensive sanctions to targeted 

sanctions have challenged human rights norms. The Council’s so-called “legislative” 

resolutions introduce new, abstract, and general norms of international law that are open-

ended, applicable to all states, distinct from its enforcement powers on the basis of which 

it adopts temporary binding decisions under Article 25 in respect of specific crises under 

Chapter VII, and seemingly imposing treaty obligations on non-States parties in apparent 

disregard of the consensual nature of treaty obligations, while the bodies it has 

established, such as the international criminal tribunals, can also incur responsibility.   

 

In such resolutions as 1373, in the aftermath of 9/11, States are called on to implement 

provisions similar to those found in conventional instruments, such as the International 

Convention for the Suppression of the Financing of Terrorism, but without their 

safeguards. In resolution 1540 (2004), the Security Council addresses the challenge of the 

proliferation of weapons of mass destruction by their acquisition by nonstate actors, 

although the existing conventions—the chemical weapons convention, the nuclear 

nonproliferation treaty, and the biological weapons convention—do not necessarily deal 
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with such an issue. The resolutions relating to Iran (e.g. Resolution 1737) and North 

Korea (e.g. Resolution 1718) may also be seen in this context.  

 

The Council has brought treaty obligations forward by imposing obligations in other 

fields, such as those on children and armed conflict, particularly in relation to the 

recruitment of child soldiers (e.g. Resolution 1612 (2005) and sexual violence against 

women during armed conflicts (e.g. Resolutions  1325 (2000) and 1820 Resolution 

(2008)). While not all adopted under Chapter VII, they have been assorted with 

monitoring and compliance mechanisms, and even, in the case of Resolution 1820, with a 

threat to impose sanctions in case of non-compliance. Yet the Council does not reflect the 

general practice of States or the opinio juris as does the General Assembly. 

 

Finally, the binding nature of its Chapter VII decisions and the hierarchical nature of the 

Charter as embodied in Article 103 have created tensions of a public order nature, pitting 

collective security against human rights. The rule of law debate at the international level 

has been fuelled more particularly by Security Council resolutions on the financing of 

terrorism and the establishment of consolidated lists maintained by the 1267 Sanctions 

Committee in connection with Al-Qaeda and “associates”. Individually targeted asset 

freezes and other sanctions are not to be seen as mere administrative procedures, for they 

function in effect as penalties, particularly so in view of the severity of the sanction. The 

lack of transparency of the procedures for adding individuals to this terrorist list and the 

absence of due process, including the right to a fair and public hearing before an impartial 

review body and the right to be informed of the reasons, have raised “serious 

accountability issues and possibly violate fundamental human rights norms and 

conventions,” as the Secretary-General’s High-Level Panel has stated8.   

 

The relevance of the emerging rules on accountability to the activities of the Security 
Council 
 
                                                 
8 High-Level Panel on Threats, Challenges and Change,   “A More Secure World: Our Shared 
Responsibility,” 2004, para.152.  
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As with justice, Charter article 1(1) does not associate international law with collective 

security.  Undoubtedly today, however, the concept of the rule of law requiring that there 

can be no power without accountability has become the contemporary international 

buzzword and the UN could not remain impervious to this trend.   

 

The question of whether rule of law concepts can be applied on the international plane to 

international organizations has now been addressed by various efforts to formulate rules 

on accountability.  The International Law Association has produced a set of 

Recommended Rules and Practices of International Organizations and the International 

Law Commission recently adopted on second reading a set of Draft Articles on 

Responsibility of International Organizations (DARIO)9. The provisions of the DARIO 

are even at this stage being used by courts, so that as Thomas Franck predicted in regard 

to the State Responsibility Articles, they have been “(l)eft, to percolate in the 

international legal system’s many recesses” and they certainly have “percolated” into the 

case-law of courts.   

 

One of the extensive critiques that has been addressed to the DARIO is the transposition 

of the rules on State Responsibility to IOs.  It has been pointed out that unlike States, the 

“principle of speciality” applies to International Organizations, hence the difficulty of 

generalizing rules, added to which is the paucity of IO practice. 

 

Even more problematic is the application of the DARIO to the Security Council’s 

activities.  The problem of responsibility arising from the normative activities of the 

Security Council is a very complex one.   What, for example, are the legal constraints on 

the Council’s discretionary normative activities bearing in mind that the obligations of 

the Council and those of member states do not necessarily coincide? To whom is the 

Security Council accountable?  And how does one apportion responsibility between the 

Security Council and its Member States by lifting the corporate veil?  Where is third 

                                                 
9 For the Draft Articles and Commentary, see Report of the International Law Commission, 63rd session, 
2011 (Doc. A/66/10). 
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party scrutiny of its activities to be found and what are the remedies for breaches?   And 

what are the legal consequences of an illegal resolution?     

 

There is no doubt that the Council’s powers are not unlimited and that its breach of an 

international obligation of the Organization is attributable to the UN and incurs the 

latter’s responsibility.  But we are faced with the twin problems of identifying the 

applicable international law – including the rules of the Organization - and of tackling the 

difficult exercise of attribution.   

 

The applicable law 
.  

It has been argued that there are no legal limits to the Security Council’s enforcement 

powers under chapter VII since these are overridden by the more important interest in 

maintaining international peace and security. But as the ICTY stated: “The Security 

Council is an organ of an international organization, established by a treaty which serves 

as a constitutional framework for that organization….neither the text nor the spirit of the 

Charter conceives of the Security Council as legibus solutus (unbound by law).”10 

 

In regard to the applicable law, undoubtedly, Article 24(2) of the Charter requires the 

Security Council, in discharging its primary responsibility for the maintenance of 

international peace and security, to “act in accordance with the Purposes and Principles of 

the United Nations”. These may be rather vague; but they are also dynamic and have 

evolved over time; they are, therefore, to be interpreted in the light of contemporary 

standards.  The bulk of the rules of the UN are also part of general international law.  

Moreover, while human rights treaties may not bind the UN, they have given effect to the 

purposes and principles of the UN and been conceived and adopted within the halls of the 

UN so it is difficult to disregard them.  Moreover, to the extent that customary 

international law has not been derogated from it also binds the Organization, in addition 

to such general principles of law as good faith or abuse of rights.  Finally, peremptory 

                                                 
10 ICTY, The Prosecutor v. Dusko Tadic a.k.a “Dule,” decision on the defence motion for interlocutory 
appeal on jurisdiction, 2 October 1995, para.28. 



 16 

norms set absolute limits on the Organization as recognized by courts and by the ILC.  In 

practice, however, it may be difficult to pin-point the exact rules breached by the Security 

Council. 

 

Attribution and parallel responsibility member States/United Nations 
 

Difficulties also arise in applying the rules of attribution which are laid down in the 

DARIO.  The core criteria of attribution of the conduct of a member State (or another IO) 

which has placed one of its organs or agents at the disposal of the UN is that of the 

factual test of effective control (Article 6) which appears to apply to both peacekeeping, 

joint operations and authorised action.  The European Court of Human Rights in 

Behrami11 turned this into an “ultimate authority and control” test in attributing to the 

United Nations both the acts of UNMIK and the UN authorized operation (KFOR) on the 

grounds of a valid delegation of Security Council powers, thus confusing both types of 

operations and discounting the possibility of parallel responsibility of the Member States 

and the UN.  However, while the UN has assumed responsibility for peacekeeping 

operations, considering these as subsidiary organs of the UN, in its practice it has used 

the effective control test in joint operations, but consistently refused to consider itself 

internationally responsible for the acts or omissions of military operations authorized by 

the Security Council but independent of the Security Council in the conduct and funding 

of the operation.   

 

But the DARIO also posits that responsibility of an IO could arise in connection with the 

conduct of a State (or another IO) in the absence of attribution of that conduct (Articles 

13-15).   So UN responsibility could be directly incurred if the Security Council provided 

aid and assistance, assumed direction and control or coerced another State (or another IO) 

in the commission of a wrongful act, providing that the act would be internationally 

wrongful if committed by the Organization itself.  These are unlikely scenarios. The UN 

                                                 
11 ECHR, Behrami and Behrami v France and Saramati v France, Germany and Norway, Decision (Grand 
Chamber) of 2 May 2007 on admissibility (Applications No. 71412/01 and No. 78166/01). 
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Office of Legal Affairs in its comments and observations on the Draft Articles12, could 

only point to one likely case: the assistance by the UN of the Congolese forces where 

these committed violations of human rights and international humanitarian law, resulting 

in a modification of MONUC’s mandate (see Resolution 1856 (2008)).   

 

In regard to coercion, i.e. “nothing less than conduct which forces the will of the coerced 

State” akin to “force majeure”, the IMF had protested that mere reliance on a binding 

decision by an IO could not constitute coercion, because consent to decision-making 

processes had already been given.  Coercion is of course the legitimate appanage of the 

Council so long as it is applied for a legitimate Charter purpose.   

 

Also problematic is Article 16 of the DARIO which deals expressly with normative 

action, i.e. with the international responsibility of the IO which is incurred from the 

conduct (whether wrongful or not) of its members in pursuance of its binding decisions, 

authorizations or recommendations, where it is attempting to circumvent its own 

obligations.   

 

But the UN Office of Legal Affairs has clearly stated that it cannot be responsible for the 

manner in which the Organization’s sanctions decisions, authorizations or 

recommendations are implemented, the responsibility resting with States; the UN has 

thus rejected claims for damages or financial loss resulting from the implementation of a 

Security Council sanctions regime.13  Moreover, resolutions authorising for example “the 

use of all necessary means” imply a wide margin of discretion on the part of those called 

on to implement them.  

 

One could of course envisage the rare situation of a resolution which calls on states to 

carry out conduct which is clearly contrary to the UN’s purposes and principles to which 

the Security Council is bound, say if it called for regime change or for a violation of a 

peremptory norm.  One could also argue that the Council should retain a degree of 

                                                 
12 A/CN.4/637/Add.1 (2011)   
13 Ibid. 
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authority and control over the military operations it has authorised and avoid providing “a 

blank cheque” by carefully defining the scope of the mandate, monitoring the operation 

through a viable reporting system and providing sunset clauses. But that is all the Council 

is responsible for – a duty of due diligence.  The UN certainly cannot be held responsible 

for  every breach committed by States acting on the basis of its authorisation.  

 

The DARIO does not exclude State responsibility for the acts of an IO, nor dual 

attribution of conduct or parallel responsibility.  The corollary to Chapter IV of Part II is 

to be found in Part V (Articles 57-60).  Just to take Article 60, a State incurs international 

responsibility if it seeks to avoid one of its international obligations by acting through an 

IO of which it is a member, taking advantage of the IO’s competence in that area, 

although the point has been made quite clearly that mere membership does not entail 

responsibility.  One will recall the “equivalent protection test” set out in the Bosphorus14 

case among others, except that the Court refused to apply it in Behrami where this related 

to the Security Council.  The clearest example of ways in which influential member states 

have attempted to circumvent their obligations is the recent use which has been made of 

resolutions authorizing “all necessary means”.  States have attempted to shelve 

responsibility onto the UN knowing full well that its lack of standing before international 

courts and its immunity before domestic ones constitute an important barrier to holding 

the organization accountable.    

 

Thus the UK argued in the case of Al Jedda15 that a letter from Collin Powell appended 

to resolution 1546 (2004) which authorized the presence of a multinational force in Iraq, 

could, through a reference to internment under IHL, absolve the UK from its obligations 

under the European Convention on Human Rights, including by operation of Article 103 

of the Charter, thus resulting in the attribution of any wrongful conduct to the United 

Nations.  The House of Lords rejected its arguments in the matter of attribution, but 

nevertheless held that British forces were authorized under SC Res. 1546 to intern “where 

necessary for imperative reasons of security in Iraq,” considering this resolution to bind 

                                                 
14 Judgment of 30 June 2005 (application no. 45036798), para.154. 
15 R (on the application of Al-Jedda) (FC) v. Secretary of State for Defence, Decision of 12 December 
2007. 
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the UK and hence to supersede its commitments under the ECHR, a reasoning which was 

dismissed by the subsequent ECHR Grand Chamber judgments of 7 July 2011.16    

In interpreting Council resolutions it is essential to bear in mind the constraints on the 

Council and its call to member states (in its counterterrorism resolutions in particular) 

that in the implementation of its resolutions they respect their international law 

obligations unless expressly derogated from, in other words, the means by which member 

states carry out the tasks authorised must be in conformity with their international 

obligations or engage their responsibility.  In short in the absence of a specific derogation, 

“all necessary measures” is not a “blank cheque” and means all necessary lawful 

measures. 

Third party scrutiny 

 

Numerous challenges have been raised before judicial and quasi-judicial instances in 

which individuals have challenged the implementation of sanctions, the listing process, 

and Security Council authorisations of “all necessary means” in the use of force. These 

have touched on particularly pertinent issues of accountability of both Security Council 

and individual member States.  

 

Whether there exists judicial review of the legality of the resolutions of the Security 

Council is distinct from the question of the legal constraints to its powers. In fact, there is 

no judicial forum to which disputes with IOs over the legality of their decisions may be 

taken. Libya presented its dispute with the Security Council over the Lockerbie bombing 

before the International Court of Justice as one between itself and the US and UK as 

parties to the Montreal Convention on acts against civil aircraft; Yugoslavia had to take 

10 NATO members separately to the International Court of Justice over NATO’s actions 

in Kosovo; and Behrami and Saramati, in connection with the actions of NATO and UN 

peacekeepers before the European Court of Human Rights, had to instigate their cases 

against individual parties to the European convention.  

                                                 
16  See Al-Skeini v United Kingdom (application No. 55721/07) and Al-Jedda v United Kingdom 
(Application No. 27021/08), Judgment of 7 July 2011. 
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However, while the International Court of Justice has declared that it has no automatic 

powers of judicial review over the resolutions of the United Nations, it has examined 

these on occasion if this was a necessary part of the contentious case  (e.g., the Lockerbie 

case) or advisory opinion before it (e.g. Expenses, Namibia and Wall opinions), although 

it has up to now accepted the prima facie validity of Security Council resolutions. 

Similarly, the appeals chamber of the ICTY in the Tadic case also considered that it was 

competent to raise the question of the validity of the Security Council resolution that 

established it.  

 

It is important to underline that individual challenges before domestic and regional courts 

have raised more the question of the individual, or alternatively parallel, responsibility of 

member States or regional organisation to respect their human rights obligations while 

implementing Security Council decisions, then the potentially ultra vires character of the 

latter.   

 

In the case of Kadi,17 the unquestioning reliance of the EU General Court on article 103 

of the Charter accepting the precedence of Security Council decisions over the defense of 

fundamental rights protected by the EU; its interpretation of its mandate as lacking 

powers of even indirect judicial review over Security Council resolutions, unless 

peremptory norms or jus cogens were concerned; and the choice the court made in 

deciding between public interest norms to uphold the “public-interest objective of 

fundamental importance to the international community which is to combat by all means, 

in accordance with the Charter of the United Nations, threats to international peace and 

security caused by terrorist acts” over human rights, illustrate the kinds of challenges 

inherent in the functioning of the collective security system in a rule of law context.  The 

Grand Chamber of the Court of Justice of the European Union which delivered its 

judgment on 3 September 2008 18 overruled the prior judgment of the General Court,  

                                                 
17 European Court of First Instance, Ahmed Ali Yusuf and Al Barakaat International Foundation v. Council 
and Commission, Case T 306/01; Yassin Abdullah Kadi v. Council and Commission, Case T 315/01, 
Judgment of 21 September 2005. 
18 Court of Justice of the European Communities, Grand Chamber, Yassin Abdullah Kadi and Al Barakaat 
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while rejecting its competence to review the legality of  Security Council resolutions 

even in respect of peremptory norms of international law. But it did so by hiding behind a 

dualist approach to the relationship between the European community order and the 

international order.  It did however consider that it had the duty to appraise the internal 

lawfulness of the contested EU regulation, finding that it was not in conformity with 

certain fundamental rights of the European Community, such as the right to be heard, to 

have access to an effective legal remedy and property rights, for such freedoms could not 

be bypassed merely because the regulation was intended to give effect to SC resolutions.  

The effects of Article 103 
 
One obstacle to reconciling collective security and human rights has been the recent 

almost automatic resort by judicial instances to Article 103 of the Charter under which 

member States’ obligations under the Charter, and this includes the decisions of the 

Security Council, prevail over their obligations under other international agreements in 

the event of a conflict. 

 

However, Article 103 should also be read in the light of Security Council practice and a 

teleological reading of the Charter.  As has been seen, the Security Council has assumed, 

in its practice under Chapter VII, a human rights protection function, through its 

responses under Chapter VII to serious violations of human rights law. It has also in its 

resolutions on terrorism urged States to respect their international law obligations, 

including human rights, humanitarian law, and refugee law, when implementing its 

counterterrorism resolutions.  In short, human rights far from conflicting with collective 

security has shifted in priority to become part of the maintenance of peace itself .   

 

This should lead courts not to resort to Article 103 automatically.  Unlike Article 20 of 

the League Covenant which called for the abrogation of existing inconsistent obligations, 

Article 103 is not so much a hierarchical rule reflecting the jus cogens character of the 

Charter, as a conflict rule (see the VCLT provision on successive treaties).  The concern 

                                                                                                                                                 
International Foundation v Council of the European Union and Commission of the European Communities, 
Joined Cases C-402P and C-415/05P, Judgment of 3 September 2008. 
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at San Francisco was that treaties which were not intrinsically inconsistent with Charter 

obligations, such as a trade treaty, could become so in the event of a Security Council 

decision under Article 4l imposing economic and other sanctions; therefore the intention 

of this provision was their temporary and reversible suspension – the provision was 

explicitly said not to cover customary international law19.   Security Council practice 

shows that the few explicit references to Article 103 in its resolutions were indeed made 

in this context, e.g. suspension of the Chicago Convention in the case of severance of air 

communications. The application of Article 103 to situations where measures adopted by 

the Security Council such as blacklisting (which  despite views to the contrary, cannot be 

regarded as mere administrative measures but have the effects of penal sanctions), may 

result in indefinite suspension of individual rights not in line with the spirit of that 

provision.  

 

One would also still have to demonstrate the applicability of Article 103 in particular 

situations, for it requires an assessment by courts of whether a conflict does indeed exist 

or whether there is room for harmonization of human rights and international security, 

seeing that the one has become an integral part of the other and that it is no longer feasible 

to maintain the objectives of peace and security in a vacuum distanced from the evolution 

of the international legal system as a whole.  In short, a teleological reading of Security 

Council resolutions would have to act on the presumption that there is no “manifest 

intent” on the part of the Security Council to derogate from human rights treaties or from 

generally recognized principles of international law in view of its new human rights 

protection functions. The European Court of Human Rights in the Al-Jedda case noted 

that nothing in the authorisation granted to the Multinational Force in UN Resolution 

1546 conflicted with the victim’s rights under the ECHR.  The Court stated20:  

“the Court considers that, in interpreting its resolutions, there must be a presumption 
that the Security Council does not intend to impose any obligation on Member States 
to breach fundamental principles of human rights. In the event of any ambiguity in the 

                                                 
19 see UNCIO, summary report of 41st mtg. of coordination committee September 13, 1945 

20 Al-Jedda v. United Kingdom, (para. 102).  

 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=887954&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=887954&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
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terms of a Security Council Resolution, the Court must therefore choose the 
interpretation which is most in harmony with the requirements of the Convention and 
which avoids any conflict of obligations. In the light of the United Nations’ important 
role in promoting and encouraging respect for human rights, it is to be expected that 
clear and explicit language would be used were the Security Council to intend States 
to take particular measures which would conflict with their obligations under 
international human rights law.”  

 

Internal mechanisms of review 
 

A court’s indirect finding of the illegality of a Security Council resolution by 

pronouncing on the illegality of implementing legislation, as the European Court of 

Justice found in the recent Kadi appeal decision, may present dilemmas to States in the 

implementation of their obligations under the Charter and may not be the way to address 

the accountability of the Council. But at the same time, such findings could spur the 

Council to further internalize effective mechanisms of accountability within the UN.   

The General Assembly established from the start an administrative tribunal offering due 

process to members of its staff in the performance of its functions, and the Security 

Council adopted statutes for its two international tribunals which embed due process 

rights for individuals accused of international crimes. Other international organizations, 

most notably the World Bank with its Inspection Panel, have also opened their 

operational procedures for review in light of human rights and environmental standards. 

The UN cannot remain outside such a process and the Council as a result will not 

therefore be immune from further judicial challenges.   

 

The Council has responded to some degree to external pressures for reform of its 

sanctions/counterterrorism decisions by adopting cosmetic changes but these fall far short 

of what is required in the context of the rule of law.  The applicants’ rights to a fair 

hearing and the right to judicial review cannot be guaranteed through current diplomatic 

remedies available within the UN system. The sanctions committees’ 2006 amended 

guidelines for review of particular listings, the establishment of a focal point for delisting 

based on resolution 1730 (2006) within the UN secretariat, the appointment of an 

ombudsperson (SC Res.1904 (2009) to participate in the de-listing procedures in 
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connection with the Consolidated List established by SC Res.1333 (2000), and the 

possibility for States to take up the diplomatic protection of their nationals offer some 

venue for challenges but are not a substitute for proper judicial remedies. 

 

CONCLUSION 
 

Apart from the expansion of the Council’s membership in 1965, there has been no formal 

amendment of the Council’s functions or of the collective security system under chapter 

VII, yet as has been seen, this has not stopped their evolution and transformation in light 

of the changing international context. While some of the changes, such as the move to 

targeted sanctions, are cosmetic and have taken place more as a result of auto-regulation 

and auto-critique, the Council has not been able to ignore the pressures exerted on it from 

the outside. There is also the realization that an increasing perception of the illegitimacy 

of sanctions could seriously erode their effective implementation.  

 

The rule of law debate has therefore not bypassed the Council.  But the problem is how to 

insist on limitations on the powers of international institutions without at the same time 

opening the door to unilateral determinations by States based on parochial interests and 

the hijacking of collective measures, which of course would constitute a setback to the 

evolution of these organizations.   Most important is how to articulate the respective 

responsibilities of the Security Council and its member States.  This should take place in 

the light of systemic values and interests.  In light of these changing functions of the 

Security Council, there is an undoubted and urgent need to review United Nations 

mechanisms for coercive measures and to set limits on collective action so that States do 

not escape constraints on unilateral action by hiding behind the corporate veil.  

 

It is also important that the General Assembly reassert its residual role in the field of 

international peace and security and regain control of areas it lost to the Security Council. 

In the light of the Security Council’s assumption of vast and quasi-legislative powers 

while under the preponderant influence of certain permanent members, this bolstering of 

the role of the most representative of the UN political organs—a role which has also been 
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reaffirmed by the International Court of Justice in the Wall case -  is a significant part of 

the rule of law debate. 

  

At the same time, a debate must also take place on the very role of coercion in 

international law and on whether the increasing and diversified use of sanctions as a 

means of ensuring compliance within a complex and globalized environment is 

necessarily the best response to perceived threats.  This means reflecting on the place of 

sanctions in the UN system, and on the balance to be struck between the different 

priorities of the UN Charter—day-to-day peace maintenance or ad hoc responses to crises 

on the one hand, and the longer-term creation of the conditions for peace or the creation 

of what the General Assembly has called “a culture of peace”.  
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